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\Judgm. 
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Assemblf  wbtoh  direots  that  they  shall  permit  the  pablioauon  (under  State  patrona^pe)  of 
ench  cases  only,  as,  in  their  oplnioo,  ^'establish  some  new,  or  settle  some  doabtfol  point, 
•r  be  otherwise  by  them  deemed  important  to  be  reported." 


JUDGES  OF  THE  GENERAL  COURT. 


Specially  re^iired  by  ttatate  to  attend  at  every  Term  and  hold  the  Conrts 
JOHN  L.  BRIDGES, 

AH  the  other  CirorUt  indues  are,  also,  members  of  the  Court,  but  their  attendaaoe  !•  1 
enforced.    One  Judge  will  conitltate  a  Court 
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WINTER  TERM. ...1849. 


Marshall's  heirs  vs  Porter.  Will  Case. 

Error  to   the  Floyd  Circuit.  Case  1. 

Will  case  in  Chancejy. 
JgDOB  Simpson  delivered  the  opinion  of  the  Court.  December  4. 

John  Marshall,  in  1820,  made  and  published  a  will,  ^"^  •^itd. 
whereby  he  gave  to  his  wife,  Elizabeth  Marshall,  all 
his  estate,  both  real  and  personal,  during  her  life;  and 
after  her  death  it  was  to  belong  to  Anna  Porter,  the 
wife  of  Samuel  Porter.  He  subsequently  acquired  a 
slave,  and  a  tract  of  land  upon  which  he  resided  at  the 
lime  of  his  death.  He  died  in  1845,  having  never 
either  revoked  or  republished  his  will.  His  wife  died  a 
few  days  after  her  husband. 

The  County  Court  of  Floyd,  that  being  the  county  thequettioa  oc 
in  which  the  testator  resided  at  the  time  of  his  death, 
having  established  the  will  and  admitted  it  to  record, 
this  suit  in  chancery  was  instituted  by  part  of  the  heirs 
of  John  Marshall,  for  the  purpose  of  contesting  the 
validity  of  the  will,  and  if  they  failed  in  that  object, 
then  to  have  a  division  of  the  property  that  the  testa- 
tor had  acquired  after  its  publication,  which,  they  con- 
tended, did  not  pass,  bv  it,  to  Anna  Porter  the  devisee. 
Vol.  X.  '  1 
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*^""^'*  ** "       ^  J^ry  having  found  in  favor  of  the  will,  on  an  issue 
Po^TgB.        made  involving  all  the  questions  relating  to  its  validity, 
and  no  new  trial  having  been  moved  for,  or  bill  of  ex- 
ceptions filed  exhibiting  the  teslkpony  used  on  the  trial 
of  the  issue,  the  only  point  that  can  now  be  considered, 
is  in  reference  to  the  complainants'  right  to  a  part  of 
the  subsequently  acquired  property  of  the  testator. 
As  to  personal  property,  a  will  is  construed  as  speak- 
■onar^ro^crty  a  *"8  ^*  *^®  *™®  ^^  ^^^  testator's  death,  and  a  general 
will  is  to  be  con-  bequest  of  all  the  testator's  personal  estate,  embraces 

strued  as  speak-  ,  ,  i       •  . 

ing  at  the  death  not  only  the  personal  estate  owned  by  him  at  the  time 
and  a\eque8t°of  of  the  publication  of  the  will,  but  all  that  he  may  own 
ji«oSa\"  M?a^^^^  ^^  ^^^  ^»"™®  ^^  bis  death.     Prior  to  the  statute  of  1800, 

passei*,  M  well  (2  Stat.  LaWj  1546,)  a  similar  construction  was 
slaveB  which   he    ^  .  '' 

possessed  at  his  given  to  a  will,  as  to  slaves;  and  that  statute,  as  has 
which  he  owned  been  determined,  does  not  affect  the  construction,  as  to 
tVon^f  tJ?o^wijt  ^^^^  slaves  should  pass  by  the  will,  but  only  prescribes 
the  mode  of  passing  such  as  the  will  should  be  con- 
strued as  embracing :    Walton^s  heirs  vs   Walton'^s  ex- 
ecutors  (7  /.  /.  Marshall  58).     This  court  has  frequent- 
ly decided  that  slaves  will  pass  by  a  general  bequest  of 
all  the  testator's  personal  estate.     Although,  therefore, 
the  testator  has  not  named  slaves  in  his  will,  yet  the 
language   used,   being   "  all    his    personal    estate,"  is 
sufficient  to  pass,  not  only  the  slaves,  if  any,  owned  by 
•  him  at  the  time  the  will  was  made,  but  all  that  he  owned 
at  the  time  of  his  death. 

But  as  to  land,  a  different  rule  of  construction  pre- 
vails. A  will  is  not  considered  as  speaking  at  any  oth- 
er time  than  that  of  its  publication  ;  unless  the  contra- 
ry appears,  according  to  a  fair  and  rational  interpre- 
tation of  its  language  and  provisions,  to  have  been  the 
testator's  actual  intention.  The  mere  fact  that  he  has 
made,  by  his  will,  a  general  disposition  of  his  land,  or 
of  all  his  estate,  will  not  authorize  such  a  deduction. 
But  his  intention  to  devise  whatever  interests  in  land  he 
may  own  at  his  death,  must  be  disclosed  by  the  lan- 
guage used,  or  by  the  actual  import  of  the  provisions 
contained  in  the  will;  Warner's  executors  ys'Swearin- 
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^n  and  wife^  (6  Dana  19S.)  Dennis  et  al  vs  Warder^ 
(Z.B.  Monroe  173.) 

In  this  will,  the  testator  simply  devised  all  his  real 
and  personal  estate  to  his  wife  during  her  life,  and  after 
her  death  to  Anna  Pdrter,  the  wife  of  Samuel  Porter. 
In  this  devise,  according  to  the  established  doctrine,  the 
testator  contemplated  only  such  interests  in  land  as  he 
owned  when  be  published  his  will.  There  is  nothing 
in  the  will  whicfi  indicates  a  different  intention.  The 
testator  declared  his  purpose  to  dispose,  by  will,  of  such 
"  worldly  estate  as  it  hath  pleased  the  Almighty  to 
bless  him  with."  No  intention  is  manifested  by  any 
thing  contained  in  the  will,  to  extend  that  purpose,  so 
far  as  land  was  concerned,  to  any  that  he  might  subse- 
quently acquire.  It  follows,  therefore,  that  the  land 
owned  by  the  testator  at  the  time  of  his  death,  and 
which  he  did  not  own  at  the  time  of  the  publication  of 
his  will,  did  not  pass  by  it,  but  descended  to  his  heirs  at 
Jaw. 

The  complainants  were,  as  part  of  the  heirs  at  law 
of  the  testator,  entitled  to  a  partition  of  the  landed  es- 
tate belonging  to  him,  which  hid  not  pass  by  his  will. 
As  this  relief  was  claimed  in  the  original  bill,  in  the 
event  that  the  will  was  established,  there  is  not  only  no 
impropriety  in  decreeing  it  to  the  complainants  in  this 
case,  but  they  had  a  right  to  demand  it,  as  it  was  one 
of  the  objects  of  the  suit,  properly  presented  in  the 
pleadings.  The  decree,  therefore,  dismissing  the  com- 
plainants' bill  was  erroneous. 

Wherefore,  said  decree  is  reversed,  and  cause  re- 
manded for  a  decree  and  further  proceedings  consistent 
with  this  opinion. 

AppersonfoT  plaintiffs;  /.  ^  W.  L.  Harlan  for  defend- 
ai^ts. 


Marihall'b  h's 
va 

POKTXR. 

A  devise  of  all 
the  testtttor's 
lands  is  to  be 
construed  as'epri- 
bracing  only 
Buch  lands  as  the 
testator  owned 
at  the  publica- 
tion of  tne  will, 
im'ess  a  different 
intention  is 

clearly  express* 
ed  or  necessari- 
ly implied. 


The  chancellor 
may  decree  par- 
tition ot  lands 
descended. 
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Rbpi.bviw.  Field  vs  Dehtley. 

Cass  2.  Error  to  the  Bath  Circuit. 

Instructions.     Practice. 
December  6.       Jui>gi  Gbabam  delivered  the  opinion  of  the  Dlurt 

Field  having  an  execution  against  the  estate  of  Deat- 
Th«  CM«  atstel  ley,  caused  it  to  be  levied  on  certain  slaves  in  the  posses- 
sion of  Jemima  Deatley,  who  claiming  the  slaves  to  be 
her  property  and  not  subject  to  the  levy  of  the  execu- 
tion, instituted  this  action  of  replevin  for  them.  The 
proof  is  that  Washington  Deatly  and  Griggs  were  large- 
ly indebted  to  Field ;  Clarke  and  Powell  were  Deat- 
ley's  sureties.  To  indemnify  them  as  such,  he  mort- 
^gaged  to  them  the  slaves  in  contest.  Whether  at  the 
time  of  the  mortgage  the  slaves  were  claimed  to  be  his 
property,  or  that  of  his  mother,  does  not  clearly  appear; 
but  from  his  statement  that  he  supposed  his  mother 
knew  of  the  mortgage,  and  did  not  object  to  it,  it  may 
be  inferred  they  were  hers,  or  at  least  claimed  by  her. 
After  the  mortgage,  W.  Deatley,  who  states  that  he 
was  in  debt  to  his  mother  $300,  did,  at  her  request,  ad- 
vance said  sum  of  money  to  purchase  the  negroes  for 
the  mother.  The  money  was  placed  in  the  hands  of  Pra- 
ther,  who  nuide  the  purchase  of  the  slaves  of  the  mort- 
gagees for  Mrs.  Deatley,  and  the  negroes  remained  in 
her  possession  from  that  time,  some  six  or  seven  years 
since,  up  to  the  time  of  the  levy.  Two  hundred  and  fifty 
dollars  of  this  money  was  appropriated  to  paying  that 
much  of  the  debt  due  to  Field  from  Deatley  and  Griggs, 
and  Field  received  the  money  knowing  it  had  been  re- 
ceived for  the  sale  of  the  negroes.  We  deem  it  unne- 
cessary to  detail  all  the  evidence,  inasmuch  as  that  al- 
ready mentioned  is  sufficient  to  test  ^le  propriety  of 
the  third  instructioR  given  by  the  Court  to  the  jury. 
That  instruction  is,  "that  if  the  jury  believed  that  the 
money  which  Prather  paid  for  said  negroes  went  to  the 
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payment  so  far  of  the  debt  of  Field  against  Deatley 
and  Griggs,  then  Field  was  estopped  to  deny  the  Va- 
lidity of  the  sale  from  Clark  to  Mrs.  Deatley,  provided 
Field  knew  the  money  which  he  was  receiving,  was 
received  of  Mrs.  Deatley  on  the  sale  of  said  negroes." 

We  do  not  concur  in  that  conclusion.  If  the  slaves 
were  in  fact  the  property  of  Washington  Deatley,  or  if 
the  purchase  was  made  by  his  mother  for  him,  or  were 
held  by  her  in  secret  trust  for  him  thereby  to  avoid  the 
payment  of  his  debts,  or  hinder  and  delay  his  creditor 
in  the  collection  of  his  debt,  then  the  creditor  should 
be  permitted  to  treat  the  slaves  as  his  debtor's  property, 
and  cannot  be  estopped  from  so  doing  by  a  knowledge 
of  the  fact  that  the  money  was  received  from  Mrs. 
Deatley.  It  may  be  that  the  facts  proved  would  have 
authorised  the  jury  to  find  for  the  plaintiff  without  that 
instruction;  but  as  that  is  not  certain,  and  as  the  in- 
struction given,  withdrew  from  the  jury  the  question 
of  the  right  of  property,  we  think  the  Court  erred  in 
giving  it,  and  ought  to  have  granted  a  new  trial  as  mov- 
ed for  by  the  defendant. 

The  judgment  of  the  Circuit  Court  is  therefore  re- 
versed and  the  cause  remanded  with  directions  to  set 
aside  the  verdict  and  judgment,  and  to  award  to  the 
defendant  Field  a  new  trial  of  the  case  without  pay- 
ment of  costs. 

Daniel  Sf  Sudduth  for  plaintiff;  Apperson  for  defen- 
dant. 


Adamb 
Hammoit. 


Though  Ibe 
facu  proved  majr 
have  been  suffi- 
eient  lo  suniain 
thetindingof  the 
jury,  yet  if  the 
Court  erred  ia 
ill  str  uctions 
bearing  upon  the 
point  in  issue 
the  verdict 

should    be     set 
aiide. 


Adams  vs  Hammon. 

Error  to  the  Morgan  Circuit. 
Jurisdiction.    Awards, 


Chancert., 
CaseX 


JuDOK  Graham  delivered  the  opinion  of  the  Court  December  5, 

The  complainant  Hammon,  by  his  bill  in  Chancery,  case  stated. 
charges  "that  he  sold  to  the  defendant  Adams  a  mill- 
seat  on  Licking  river  and  a  small  piece  of  land  on  both 
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AnvMs  siJes  of  said  river,  opposite  the  mill-seat,  on  which  to 
liAMMOjr.  ab\it  his  dam  and  build  a  mill-house;  that  by  the  terms 
of  the  contract,  Adams  was  to  build  a  water  grist  and 
saw  mill;  he  was  to  grind  Ilammon's  grain  toll  free, 
and  was  to  saw  all  the  lumber,  which  the  complainant 
wished  to  use,  free  of  any  charge.  This  was  the  only  con- 
sideration for  the  mill-seat  and  land."  The  bill  further 
charges  that  after  Adams  had  completed  the  grist  mill, 
he  was,  by  reason  of  his  poverty,  unable  to  complete 
the  saw  mill;  that  for  the  purpose  of  "enabling  himself 
to  complete  said  mills  and  render  full  consideration  for 
the  mill-seat  and  land  and  to  perfect  in  himself  the  title, 
he  proposed  to  complainant  to  become  an  equal  partner 
with  him  in  the  saw  mill  in  expenses  and  profits.  On 
these  terms  a  partnership  was  formed  between  the  par- 
ties." That,  at  their  equal  expense,  the  mill  was  put 
in  operation,  and  that  he  then  conveyed  the  mill-seat  to 
Adams  and  took  from  him,  a  writing,  by  which  it  is 
shown  "that  he  was  to  have  one  half  of  the  water  tide 
for  sawing ;"  that  the  mill  was  profitable  for  some  time 
to  both  parties,  and  until  Adams  "arrogated  to  himself 
,  the  exclusive  control  of  the  mill,  and  would  not  suffer 
complainant  to  repair  or  use  the  mill,  and  gives  it  out 
in  speeches  that  he  intends  to  let  said  mills  go  to  ruin, 
and  build  another  on  the  opposite  shore,"  and  thereby 
rid  himself  of  his  obligations  to  complainant.  The  bill 
further  charges,  that  to  the  extent  of  the  saw  mill,  he 
is  a  full  partner  of  said  Adams,  and  as  to  its  apendants, 
the  seat,  &c.,  he  is  a  joint  tenant  with  him — Adams 
holding  the  legal  title  as  trustee  for  him.  The  prayer 
of  the  bill  is  for  an  order  restraining  Adams  from  build- 
ing a  mill  on  the  opposite  shore  and  for  a  specific  execu- 
tion  of  the  contract;  for  a  dissolution  of  the  partner- 
ship; for  a  sale  of  the  property  and  division  of  the  pro- 
ceeds, &c. 

The  defendant  in  his  answer  admits  in  substance  the 
lii-st  contract  set  forth  in  the  bill  as  to  sawing  and  grind- 
ing. As  to  the  alleged  partnership  he  states  that  almost 
every  thing  had  been  done  in  relation  to  the  erection  of 
the  saw  mill,  except  the  irons,  &c.;  and  it  was  agreed 
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that  each  partner  was  to  be  at  equal  expenses  in  the  Adams 
purchase  of  the  necessary  machinery;  to  bestow  an  liAMMorr. 
equal  amount  of  labor,  and  to  have  equal  use  of  the 
saw  mill — that  is,  that  each  was  to  saw  alternately  100 
feet  of  lumber.  They  were  to  use  the  mill  separately, 
not  jointly.  He  admits  that  Hammon  did  an  equal 
portion  of  labor,  but  denies  that  he  contributed  an  equal 
portion  of  expenses;  and  says  that  the  partnership,  in 
fact,  embraced  only  the  use  of  the  saw,  and  did  not  in- 
clude the  mill  house,  seat  and  fixtures.  He  alleges  that 
hitherto  he  has  fully  complied  with  all  his  undertakings 
with  complainant,  and  yet  is  willing  to  do  so.  He  ad- 
mits that  he  is  about  erecting  another  mill,  and  insists 
upon  his  right  to  do  so.  He  resists  the  prayer  in' com- 
plainant's bill.  After  the  filing  of  this  answer,  and  with- 
out taking  any  proof,  the  parties  at  the  May  term, 
1848,  submitted  their  cause  to  three  arbitrators,  and 
agreed  on  the  record  that  their  award  should  be  the  de- 
cree of  the  Court.  The  arbitrators  forthwith  returned 
Iheir  award,  which  was,  by  the  Court,  immediately  ap- 
proved  and  ordered  to  record.  The  award  states  that 
the  arbitrators  met  on  the  29th  February,  1848,  and 
were  then  sworn,  &c. 

We  do  not  clearly  perceive  how  it  was  that  these  P®  ^^^^^  ^^^ 

decree. 

gentlemen  met  as  arbitrators  nearly  three  months  before 
the  order  was  made  appointing  them  to  that  office. 
We  suppose,  however,  that  the  parties  had  in  vacation 
made  the  appointment,  and  that  the  action  of  the  Court 
was  merely  in  confirmation  of  that  previous  act  of  the 
parties.  Their  award  is  drawn  up  in  the  manner  of  a 
decree.  It  forever  restrains  Adams  from  erecting  the 
mills  on  the  opposite  side  of  Licking  river;  it  decrees 
that  he  shall  grind  the  complainant's  grain  for  his  fami- 
ly use,  at  all  times  hereafter  toll  free,  unless  prevented 
from  doing  so  by  unavoidable  accidents;  it  also  decrees 
that  the  complainant  and  defendant  are  equal  partners 
in  the  saw  mill  and  in  one  undivided  fourth  part  of  the 
six  acres  of  land;  it  dissolves  the  partnership,  and  di- 
rects that  in  low  water  the  grist  mill  shall  have  the 
preference  of  the  tide;  and  then  decrees  that  the  saw 
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AoAaia  j^ji]  j^jjj  j^jj  undivided  fourth  part  of  the  six  acres  of 
_  ^^J^^^  land  be  sold  on  a  credit  of  twelve  nnonths,  appoints  the 
commissioner  and  makes  him  an  allowance  for  his  ser- 
services,  and  directs  the  proceeds  of  the  sale  to  be 
equally  divided  between  the  parties,  and  specifies  what 
portion  of  the  expenses  of  keeping  up  and  maintaining 
the  dam  and  abutment  shall  be  borne  by  the  parties  and 
their  successors.  At  the  August  term,  1848,  the  com- 
missioner reported  a  sale  and  conveyance  to  the  com- 
plainant Hammon. 

At  the  May  term,  1849,  the  Court  confirmed  all  these 
acts  of  the  commissioner  and  awarded  a  writ  of  habere 
facias  possessionem. 

By  the  foregoing  statement,  it  will  be  seen  that  the 
It  is  error  to  act  arbitrators,  in  their  award,  acted  upon  some  matters 
Tei°nned  *lnto  ^^^t  embraced  in  the  controversy  of  the  parties  as  set 
Conn     at    the  forth  in  bill  and  answer,  and  that  they  have  made  the 

name  tcim  when  '  -^ 

the  parties  have  complainant  a  partner  in  the  saw  mill,  and  in  the  land 
nilhed  with  co-  around  it,  when  the  complainant  himself  has  not  aver- 
ute^equiTes.*^**^  ^^  ^^^^  ^^^  partnership  was  so  extensive.  The  agree- 
ment in  writing  between  the  parties,  which  should  have 
been  previously  noticed  in  this  opinion,  is  dated  some 
days  after  the  date  of  the  deed  from  Hammon  to  Ad- 
ams, and  in  that  instrument  Adams  undertakes  to  grind 
Hammon's  grain  for  family  use  toll  free,  as  long  as  said 
mill  keeps  in  operation.  The  award  does  not  limit  the 
obligation  to  grind  by  the  operation  of  the  mill,  but  by 
unavoidable  accidents.  The  agreement  stipulates  that 
Hammon  is  to  have  the  one  half  the  benefit  of  the  saw- 
ing tide  time,  so  long  as  the  mill  remains  in  operation. 
The  defendant  denies  that  Hammon  was  entitled  to  any 
further  benefit  or  privilege,  and  there  is  no  other  proof 
in  the  cause.  But  whatever  objections  there  may  be  to 
the  award,  it  was  the  duty  of  Adams  to  have  taken  ex- 
ceptions to  it  in  the  Circuit  Court,  if  he  had  opportuni- 
ty to  do  so,  and  if  he  failed  to  object  when  he  might 
have  been  heard,  he  should  not  now  be  permitted  to 
complain.  We  are  constrained  to  say  that  no  such  op- 
portunity appears  to  have  been  given.  The  award  was 
returned  immediately  upon  the  appointment  of  the  ar- 
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bitrators,  and  was  forthwith  sanctioned  and  approved         Adamb 
by  the  Court.  Hammoit. 

There  is  nothing  in  the  record  to  show  that  Adams 
had  any  reason  to  suppose  that  the  award  would  be  im- 
mediately returned  into  Court,  or  that  the  Court  would 
forthwith  approve  of  it,  and  order  it  to  be  recorded. 
Nor  is  there  any  evidence  that  he  had  ever  seen  it  or 
been  furnished  with  a  copy  of  it,  or  waived  his  right  to 
have  one.  "  It  is  erroneous  to  render  judgment  on  an 
award  at  the  return  term,  unless  the  party  objecting  to 
it  had  been  furnished  with  a  copy  of  it,  or  waived  ob- 
jection to  the  omission  to  give  him  a  copy:"  (4  /.  /. 
Marshall^  227.)  "  The  law  secures  to  each  party  the 
right  to  a  copy  of  the  award  fifteen  days  before  it  shall  be 
entered  as  the  judgment  of  the  Court:"  (2  Bibb^  159.) 
When  a  copy  has  not  been  delivered,  the  judgment  of 
the  Court  should  be  postponed  until  the  next  term: 
as  thereby  giving  the  party  that  time  to  avail  himself 
of  any  objections  to  the  award,  would  completely  af- 
ford him  the  benefit  the  law  intended,  by  requiring  the 
delivery  of  a  copy:  (2  Bibb,  162.) 

We  deem  it  very  questionable,  to  say  the  least  of  it,  2^"rind°iho'°aUi 
-whether  Hammon's  remedy  against  Adams  for  refusing  of  another  bo 
to  grind  or  saw  for  him,  or  for  negligently  or  wilfully  creed? ^^licje. 
not  keeping  his  mill  in  order,  (if  in  fact  he  has  so  failed,) 
is  not  at  law  exclusively.  Circumstances  may,  howev- 
er, exist  which  would  render  it  proper  for  the  Court  to 
decree  a  specific  execution  of  the  agreement  between 
these  parties.  So  far  as  the  facts  are  presented  in  this 
record,  there  is  nothing  to  authorize  the  order  or  decree 
forbidding  Adams  to  erect  the  additional  mill ;  but  as 
the  case  may  assume  a  very  diflferent  aspect  after  the 
cause  is  returned  to  the  Circuit  Court,  we  deem  it  prop- 
er at  present  only  to  determine,  that  the  Court  err- 
ed in  acting  on  the  award  so  speedily,  and  that  time 
should  be  afforded  each  party  to  take  exceptions  to  it ; 
and  if  the  exceptions  shall  be  in  whole  or  in  part  sus- 
tained,  then  that  such  other  proceedings  be  had  in  the 
premises  as  the  equity  of  the  case  requires. 
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Shokt 


Wherefore,  the  decree  ^f  the  Circuit  Court  is  revers- 
edy  and  the  cause  is  remanded,  with  directions  for  other 
and  further  proceedings,  in  accordance  with  this  opinion, 

Haderigg  for  plaintiff;  Apperson  for  defendant. 


Sci.  Fa. 
Case  4, 

December  6. 
Case  staled. 


When  the  pria- 
cipal  ii  dischar- 
ged from  liabili- 
ty on  the  groand 
of  his  infancy 
and  jadment  is 
Tenderec  against 
the  surety,  the 
fsilureiostteoat 
executien      for 


Short  vs  Bryant. 

Error  to  the  Lincoln  Circuit. 

Lapse  of  time.    Sureties, 
Chief  Justice  Mabshall  delivered  the  opinion  of  the  Court 

Short  and  one  Withers  having  executed  a  note  to 
Bryant  for  about  $120,  a  suit  was  afterwards  brought 
against  them  on  the  note,  and  Withers  having  pteaded 
infancy,  a  verdict  and  judgment  were  rendered  for  him  on 
that  plea ;  and  a  judgment  for  the  debt  &c.  was  render- 
ed against  Short  alone.  After  the  lapse  of  more  than 
seven  years  from  the  date  of  this  judgment,  without  exe- 
cution thereon,  Bryant  sued  out  a^ctre/oct^Mtohave  exe- 
cution against  Short,  to  which  the  latter  pleaded  that  he 
was  surety  on  the  note,  and  relied  on  the  lapse  of  seven 
years  without  execution  on  the  judgment  as  consti- 
tuting a  bar  to  its  enforcement,  by  virtue  of  the  act  of 
1838,  limiting  actions  against  sureties,  (3  Stat  Law^  558.) 
The  replication  to  this  plea  sets  forth  the  plea  of  infan* 
cy  by  Withers,  the  verdict  and  judgment  in  his  dis- 
charge, and  the  judgment  against  Short  alone,  and  con- 
cludes, **  without  this,  that  the  defendant  is  surety  mere- 
ly," &c.  A  demurrer  to  this  replication  was  sustained, 
and  a  judgment  in  bar  rendered  against  the  plaintiiT, 
who  brings  the  case  to  this  Court  for  revision. 

The  only  question  presented  is,  whether,  under  the 
circumstances  stated  in  the  replication,  the  defendant 
is  to  be  regarded  as  a  surety  within  the  purview  of  the 
first  section  of  the  act  referred  to,  which  discharges 
sureties  from  liability  on  judgments  when  seven  years 
shall  have  elapsed  without  execution  on  the  judgment. 
It  is,  indeed,  contended  that  the  traverse  at  the  end  of 
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the  replication  denies  the  suretyship  in  the  original  note,         Short 

as  alleged  in  the  plea,  and  that  on  this  ground,  if  there       BRTAirr. 

were  no  other,  the  replication  should  be  deemed  a  suf-  more  than  seven 

ficient  answer  to  the  plea.     We  think,  however,  the  opcrate*^°to'  d^s- 

tra verse  referred  to  should  rather  be  considered  as  re-  J"*r«®.  ^^  jlf" 

fendant    m    Uie 

lating  to  the  previous  matter  of  the  replication,  and  as  iude^meou 
denying,  not  that  the  defendant  was  surety  originally, 
but  that  he  is  surety  after  the  discharge  of  the  alleged 
principal  on  the  plea  of  infancy.  And,  therefore,  as 
we  have  said,  the  only  question  is,  whether  he  is  to  be 
so  regarded  in  view  of  the  statute. 

This  question  is  certainly  not  free  from  doubt  or 
difficulty.  But  as  the  judgment  in  favor  of  the  infant 
and  against  Short,  is  a  conclusive  discharge  of  the  for- 
mer, and  made  the  latter  the  sole  debtor,  cutting  off  all 
relation  between  him  and  the  other  party,  and  all  rem- 
edy, either  at  law  or  in  equity,  against  the  alleged 
principal,  either  in  behalf  of  the  creditor  or  of  Short 
himself,  we  are  of  opinion  that  whatever  may  have 
been  his  real  or  apparent  attitude  in  the  original  note, 
he  could  no  longer  be  regarded  as  a  surety,  when  there 
ceased  to  be  a  principal,  bound  as  such,  either  in  law 
or  equity.  The  debt  became,  by  the  judgment,  abso- 
lutely his  sole  debt ;  not  merely  because  the  judgment 
against  him  alone  might  operate  to  merge  the  original 
contract,  and,  in  effect,  to  terminate  the  legal  liability 
of  the  other  party ;  for  if  that  were  all,  it  might  still 
leave  him  bound  in  equity  to  the  creditor,  and  liable 
both  at  law  and  in  equity  to  his  co-obligor,  but  because 
it  determined,  absolutely  and  conclusively,  all  of  these 
liabilities,  and  puts  an  end  to  all  rights  and  interests  per- 
taining to  the  character  of  surety. 

Short's  liability  on  the  judgment  was  not  as  surety 
in  the  judgment,  nor  in  the  original  note,  but  as  the 
only  person  ever  bound  by  the  note ;  he,  therefore,  does 
not  come  within  the  fair  interpretation  of  the  terms  of 
the  statute,  and  as  he  had  no  rights  against  the  original 
co-party  which  might  be  affected  by  the  conduct  of  the 
creditor  in  the  enforcement  of  the  judgment,  he  does 
not  come  within  the  reason  or  principle  on  which  the 
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Sooaxx. 


Statute  makes  the  delay  of  execution  a  discharge  of  the 
surety :  Davis  vs  Womack,  4*^.,  (8  B.  Monroe.) 

The  delay  which  has  occurred,  has  operated  solely 
for  the  benefit  of  Short,  and  cannot  have  injured  him 
in  regard  to  any  rights  or  remedy  which  he  had,  or 
can  be  presumed  to  have  had,  against  Withers,  growing 
out  of  their  original  relation,  because  there  was  no  such 
right  or  remedy  either  in  law  or  equity. 

Wherefore,  the  replication  is  deemed  sufficient,  and 
the  judgment  on  the  demurrer  is  reversed,  and  the  cause 
remanded  with  directions  to  overrule  the  demurrer  and 
for  further  proceedings. 

Burton  and  J.  Smith  for  plaintiff;  Fox  for  defendant. 


Chancery. 

Case  5. 


December  6. 


If  a  note  be  pre- 
pared Tviihont 
consideration  for 
the  purpose  ot 
borrowing  ino-- 
nef  merely,  and 
that  fact  be 
known  to  the 
lender  of  the  mo- 
ney, or  under 
such  circum- 
stances as  justi- 
fies the  conclu- 
sion that  the 
lender  of  the 
monej  ought  to 
have  known  that 
the  makers  of 
the  note  acted  in 
the  matter  with 
the  view  of  ena- 
bling the  payer 
to  raise  money 
upon  the  note  by 
disposing  of  it  at 
a  discount  great- 
er than  the  legal 
interest  for  the 
time  it  has  to 
run,  the  transac- 
tion should    be 


Richardson  vs  Scobee. 

Error  to  the  Montgomery  CiRcriT. 

Usury, 
Chief  Justice  Marshall  delivered  the  opinion  of  the  Court 

Although  it  is  not  expressly  proved  that  Richardson 
and  Millspaugh  knew  that  the  note  on  which  they  ad- 
vanced the  money  was  made  and  endorsed  to  them,  or 
in  blank  for  the  mere  purpose  of  raising  money  for  one 
of  the  parties,  and  without  any  consideration  or  real 
transaction  between  them,  we  are  of  opinion  that  the 
circumstances  of  the  case  leave  little  room  to  doubt 
that  they  did  know  or  understand  that  such  was  the 
facts,  and  that  if  this  were  not  so,  Turpin,  through 
whose  agency  the  transaction  was  effected,  was  acting 
for  them,  and  perhaps  for  both  parties;  and  it  is  certain 
that  he  knew  that  the  note  was  made  and  offered  for 
the  mere  purpose  of  borrowing  money. 

If  money  dealers  may  shield  the  most  oppressive  and 
extortionate  exactions  under  the  form  of  an  acquisition 
of  notes  by  assignments,  it  can  only  be  upon  the  ground 
of  a  real  purchase  made  as  such  in  good  faith.  If  it 
were  sufficient  for  the  transaction  to  bear  the  form  of 
an  assignment  and  purchase,  nothing  would  be  easier 
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ihaa  for  it  to  be  put  into  tliat  form  in  all  cases  ia  which      Ri«MAmi>io« 
the  needy  applicant  had  a  friend  willing  to  assume  the        Scosbx. 
attitude  of  payee  and  endorser  of  his  note.     Nor  would  re/f^nidedas  uaa- 
it  be  less  easy  to  evade  the  statute,  if,  in  order  to  fix  [imprto  evada 
the  character  of  usury  upon  the  transaction,  it  were  ^•■i**"^«- 
necessary  to  prove  that  the  party  advancing  the  money 
for  an  assigned  note,  was,  in  so  many  words,  informed 
oi  the  real  object  and  nature  of  the   transaction.     If 
he  may  lawfully  purchase  at  any  rate  of  discount  how- 
ever great,  he  will  of  course  desire  that  his  advances 
should  be  in  that  form  ;  and  if  he  is  not  to  be  affected 
by  the  presumptions  arising  from  those  characteristics 
which  indicate  a  loan  or  borrowing  to  have  been  the 
real  intent  of  the  transaction,   he  may  avoid  actual 
knowledge  by  the  failure  to  enquire  into  what  he  well 
understands,  or  by  the  interposition  of  a  third  person  be- 
tween himself  and  the  borrower. 

In  this  case  it  appears  that  there  was  no  direct  com- 
munication between  the  parties  to  the  note  and  Rich- 
ardson and  Millspaugh,  who  really  advanced  the  money. 
But  George  Scobee  being  in  need  of  money  applied  to 
Turpin  for  a  loan,  and  being  told  that  he  had  no  money 
to  lend,  but  that  if  he  had  a  note  to  sell  he  could  come, 
a  note  was  afterwards  drawn  under  the  direction  of 
Turpin,  signed  by  George  Scobee  and  William  Scobee 
(his  surety)  and  payable  to  J.  Dooley,  by  whom  it 
was  assigned  either  to  Richardson  and  Millspaugh  or  in 
blank.  In  the  mean  time  Turpin  had  consulted  with 
Richardson,  and  after  the  note  was  brought  to  him, 
signed  by  George  Scobee  alone,  had  required  an  addi- 
tional obligor,  and  being  furnished  with  $430  by  Rich- 
ardson and  Millspaugh,  handed  it  to  George  Scobee 
and  received  the  note  just  then  executed  for  $688,  pay- 
able in  twelve  months  with  the  agreement,  in  part, 
that  if  George  Scobee  should  make  payment  at  any 
time  after  two  months,  he  should  be  allowed  a  discount 
or  advance,  for  the  time  the  note  might  have  to  run,  at 
the  same  rate  as  that  at  which  the  money  was  advanced 
on  the  note,  which  was  five  per  cent,  per  month.  It  is 
to  be  assumed  that  these  terms  were  cither  fixed  on  be- 
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tween  Turpin  and  the  parties  who  advanced  the  money, 
and  who  admit  that  they  knew  they  were  not  buying 
from  Turpin  himself,  or  else  that  they  authorized  Tur- 
pin to  arrange  the  terms  of  the  advance.  They  do  not 
deny  the  last  feature  of  those  terms,  as  above  stated, 
and  it  is  to  be  presumed  they  knew  before  they  parted 
with  their  money  on  what  terms  it  was  to  be  put  out  of 
their  control.  They  allege  that  they  purchased  the  note 
from  Dooley,  and  on  the  faith  of  his  endorsement, 
knowing  his  solvency  and  correctness,  and  that  they 
did  not  know  who  were  the  makers,  of  whom  it  ap- 
pears that  although  one  was  embarrassed  the  other  was 
good.  Then  waiving  the  inference  that  the  name  of 
the  surety  was  added  to  the  note  at  their  suggestion, 
could  they  reasonably  have  supposed  that  Dooly,  a  sol- 
vent pian,  was  selling  this  note  as  his  own  property  at 
the  exorbitant  and  ruinous  discount  which  was  agreed 
on?  Would  it  not  have  excited  the  enquiry  from  an  or- 
dinary man,  as  to  the  motive  for  such  a  saci'ifice?  Would 
not  the  buyer  of  a  note  enquire  who  were  the  makers, 
and  what  the  consideration?  Would  he  not  ordinarily 
like  to  see  the  assignor  at  least,  if  not  the  maker,  before 
he  invested  his  money?  And,  in  a  country  where  the 
office  of  broker  is  not  common,  would  he  not  ask  why 
the  vendor  of  the  note,  being  at  hand,  did  not  act  for 
himself?  Besides  this,  the  note  was,  in  fact,  executed 
for  the  purpose  and  with  the  intent  of  borrowing  mo- 
ney upon  it,  and  under  the  direction  of  the  middleman 
through  whom  the  money  was  advanced,  before  the 
note  was  finally  executed  and  assigned,  and  who  paid  it 
over  as  soon  as  this  was  done.  And  if  other  circumstan- 
ces were  wanting,  the  agreement  that  the  money  might 
be  re-paid  within  the  year  on  the  same  terms  on  which 
it  was  advanced,  would  fix  its  character  as  a  loan. 

If  the  parties  who  advanced  the  money  did  not,  in  fact, 
know  that  the  note  was  made  for  the  accommodation 
of  one  or  more  of  the  parties  to  it,  and  as  a  means  of 
borrowing  money,  their  ignorance  was  wilful  and  can- 
not  protect  them.  The  transaction  was,  in  our  opinion, 
a  mere  device  to  evade  the  statute  of  usurv,  and  was. 
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essentially,  a  loan  of  the  most  usurious  and  oppressive 
character.  Under  this  view  of  the  case,  the  decree  is 
at  least  as  favorable  to  Richardson  as  the  facts  would 
allow  and  he  has  no  right  to  complain. 

The  usurious  debt  having  been  paid  by  the  Scobees, 
Dooly  had  no  possible  interest  in  the  case,  and  was  a 
competent  witness.  The  competency  of  George  Sco- 
bee,  notwithstanding  the  release  of  William  to  whom 
he  has  assigned  his  claim  for  the  usury,  being  at  least 
doubtful,  in  the  absence  of  a  release  from  him  to  Wm. 
Scobee,  we  remark  that  our  conclusion  would  not  be 
affected  by  the  rejection  of  his  deposition. 

Wherefore  the  decree  is  affirmed. 

Apperson  for  plaintiff;  Peters  for  defendant. 
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Pjiathxii 

va 
Rom. 


Prather  vs  Ross. 


Pet.  &  Sum. 


Case^. 


Error  to  the  Garrard  Circuit. 

Limitation.    Pkading  at  Law. 
Judge  Simpson  delivered  the  opinion  of  the  Court  December  6^ 

In  this  suit  by  petition  and  summons,  by  Ross  against  Case  stated. 
Prather,  on  a  note  for  sixty  dollars,  due  the  25th  day 
of  December,  1839,  the  defendant  filed  a  plea,  alleging 
that  he  was  the  surety  of  his  co-obligor,  Thomas  Pra- 
ther, and  that  more  than  seven  years  had  elapsed  after 
the  plaintiff's  cause  of  action  had  accrued  on  the  note, 
before  any  suit  was  brought  on  it.  To  this  plea  the 
plaintiff  replied,  that  when  the  cause  of  action  accrued 
on  the  writing,  the  defendant  resided  in  the  county  of* 
Madison,  and  that  he  had  obstructed  the  bringing  of 
the  suit,  by  removing  from  that  county  prior  to  the  ex- 
piration of  the  seven  years.  To  this  replication  the  de- 
fendant demurred,  and  his  demurrer  having  been  over- 
ruled, and  judgment  rendered  against  him,  be  has 
brought  the  case  to  this  Court. 

The  only  question  is,  as  to  the  sufficiency  of  the  re-  ^  replication  ta 
plication.  The  act  of  1838  (3  Stat.  Law,  559)  Under  f^P^^*;/  ^^^1 
which  the  plea  was  filed,  provides,  "that  if  any  person  tionof i838lim- 
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PlLATH£Il 
V8 

"Bonn. 

ilin;  actions  a- 
gainst  sureties 
in  notes  to  seven 
years,  which  re- 
plication averred 
that  the  defend- 
ant had  removed 
out  of  the  coun- 
ty where  the  note 
was  given  before 
the  expiration  of 
the  seven  years, 
and  that  he  hHd 
obstructed  the 
bringing  of  the 
suitby  fiuch  re- 
moval held  to  be 
a  good  answer  to 
the  plea. 


or  persons,  defendant  or  defendants,  to  any  of  the  afore- 
said actions,  shall  abscond,  or  conceal  themselves,  or  by 
removal  out  of  the  country,  or  the  county,  where  he  or 
they  do  or  shall  reside,  where  such  cause  of  action  ac- 
crued, or  by  any  other  indirect  ways  or  means  defeat 
or  obstruct  any  person  or  persons,  who  have  title  there- 
to, from  bringing  and  maintaining  any  of  the  aforesaid 
actions,  within  the  respective  times  limited  by  this  act, 
that  then,  and  in  such  case,  such  defendant  or  defend- 
ants, are  not  to  be  admitted  to  plead  this  act  in  bar  to 
any  of  the  aforesaid  actions."  This  proviso  is  exactly 
similar  to  that  which  is  contained  in  the  general  limita- 
tion act  of  1796:  {^  Stat.  Law,  1139.) 

The  objection  made  to  the  replication  is,  that  it  is  too 
general  and  indefinite  in  its  averments — that  instead  of 
alleging  that  the  plaintiff  was  obstructed  in  the  biing- 
ingof  his  suit  within  the  seven  years  by  the  removal  of 
the  defendant  from  the  county  of  Madison,  it  should 
have  set  forth,  specially,  how  the  removal  operated  to 
produce  such  obstruction. 

In  the  case  of  Sneed  vs  Hall,  (2  MarshaU,  22,)  it 
was  decided  that  a  plea  of  the  statute  of  limitations  was 
not  avoided  under  the  proviso  contained  in  the  act  of 
1796,  by  a  replication  avering  only  a  removal  from  the 
county.  But  in  that  case,  the  intimation  is  strong,  that 
had  it  alleged  that  the  plaintiff  had  been  obstructed  in 
the  bringing  of  his  suit  within  the  time  limited,  by  such 
removal,  that  the  replication  would  have  been  sufficient. 
The  replication  in  this  case  follows  the  language  of 
the  statute.  To  require  the  party  to  set  out  the  facts 
more  specially,  might  lead  to  unnecessary  prolixity  in 
pleading.  The  defendant,  by  denying  that  the  alleged 
removal  had  obstructed  the  bringing  of  the  suit  within 
the  limited  time,  would  have  made  an  issue  that  would 
have  imposed  upon  the  plaintifi  the  burthen  of  estab- 
lishing the  alleged  fact — not  the  removal  itself,  but  the 
effect  produced.  We,  therefore,  regard  the  replication 
as  containing  all  that  was  necessary,  and  the  decision  of 
the  Court  below,  overruling  the  demurrer  to  it,  as  be- 
ing correct. 
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Wherefore,  the  judgment  is  affirmed.  ^*** 

Bvrdett  for  plaintiff;  Burton  for  defendant.  Tatloh'i  Ad'>. 


\  82    M8\ 


Cox  v$  Taylor's  Administrator.  Casb. 

Error  to  the  Kenton  Circuit.  Case!. 

Limitaiion.    Malicious  suit.    Injunction  bonds  Merger. 
Caisr  JutTicB  Mabshall  deliYeied  the  opinion  of  ibe  Couit  Dtumh^  7. 

This  action  on  the  case  was  brought  in  1844,  by  Cox  caae  lUted. 
against  Taylor,  for  the  recovery  of  damages  consequent 
upon  suing  out  and  keeping  up  an  injunction,  whereby 
the  plaintiff  was  restrained  from  the  advantageous  use 
of  his  land  from  1831  to  1843.  The  defendant  filed  a 
demurrer  to  the  declaration  and  also  pleaded  the  gen- 
eral issue  and  the  statute  of  limitations  that  he  did  not 
commit  the  wrongs  and  injuries  complained  of  within 
five  years  before  the  commencement  of  the  suit.  To 
this  last  plea  the  plaintiff  replied  that,  though  the 
wrongs  and  injuries  complained  of  were  commenced 
more  than  five  years  before  the  institution  of  the  suit, 
they  were  continued  and  not  fully  committed  until  with- 
in five  years,  &c.  The  defendant  demurred  to  this  rep- 
lication ;  and  the  demurrer  to  the  declaration  having 
been  previously  overruled,  the  demurrer  to  the  repli- 
cation was  sustained;  and  the  plaintiffmaking  no  other 
answer  to  the  plea,  a  judgment  in  bar  was  rendered 
against  him,  which  he  seeks  to  reverse  by  writ  of  error. 

If  the  declaration  should  be  understood  as  alleging  t^a  continuance 
no  other  wrongful  act  of  the  defendant  but  that  of  su-  S^  *■?  injunction 
ing  out  the  injunction,  and  as  claiming  damages  for  the  of  the  use  of 
injuries  consequent  upon  that  act,  then  as  the  act  com-  tnaiieionf  mo- 
plained  of  was  single  and  not  continuous,  we  should  pro^AWe^caase 
be  of  opinion  that  the  replication  in  setting  up  some  2J^*^  **^IiS* 
other  act  as  the  ground  of  action  might  be  regarded  as  though  the  ec- 
a  departure  from  the  declaration.  But  if  the  deckra-  wrooffni  obten- 
tion  should  be  understood  ascomplainingof  the  wrong-  i^^td"fc^Upie 
ful  continuation  of  the  injunction  as  well  as  of  its  ori-  ^  ^»»*-  «T^ 
Vol.  X.  3 
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^V9  K*°^^  issuance,  then  the  replication  is  not  a  departure, 

TATLom'a  AP'».  but  Contains  a  proper  averment  showing  that  a  part  of 
the  cause  of  action  laid  in  the  declaration  accrued  with- 
in  five  years.  There  can  be  no  doubt  that  although 
the  continued  pendency  of  an  injunction  may  in  some 
sense  be  regarded  as  a  consequence  of  its  original  ema- 
nation or  procurement,  it  may  in  fact  be  maintained 
and  kept  up  maliciously  and  without  probable  cause,  or 
upon  pretexts  known  to  be  false,  and  that  if  so,  the  con- 
tinuation of  it,  like  the  original  suing  out,  may  be  a  sub* 
stantive  cause  of  action,  for  which  there  may  be  a  re- 
covery, although  the  cause  of  action  for  suing  it  out, 
and  the  damages  immediately  consequent  thereon,  as 
alleged  and  claimed  in  the  same  suit,  may  be  barred  by 
a  plea  of  the  statute  of  limitations.  Whether  the  dec- 
laration does  in  fact  set  out  the  continuation  of  the  in- 
junction in  such  a  manner  as  to  present  a  distinct  cause 
of  action  on  which  the  plaintiff  might  recover,  though 
the  action  for  suing  out  the  injunction  were  barred,  we 
do  not  deem  it  necessary  to  determine  as  a  distinct  ques- 
tion, because,  in  our  opinion,  the  declaration  is  fatally 
defective  for  the  want  of  those  allegations  which  are 
necessary  to  sustain  the  action  either  for  the  issuing  or 
continuing  of  the  injunction. 

Before  proceeding  to  particularize  these  defects,  we 
Mesne  profito  will,  however,  notice  an  argument  which  seems  to  be 
efeUor  a'great-  directed  against  the  effect  of  the  pica,  inasmuch  as  it 
thirfive^Vears  85sumes  that  as  the  plaintiff  could  not  sue  until  the  in- 
before  action  junction  was  dissolved,  the  limitation  rhould  not  corn- 
brought,  nor  can   •*  .  ..    ^i     *    *.  .  .!_  .         ^l_ 

itbeoommencad  meuce  ruunmg  Until  that  time,  smce,  otherwise,  the 
eUUneY."^?''  plaintiff  might  be  barred  from  any  recovery.  But  con- 
ceding that  this  would  be  true  with  regard  to  a  recov- 
ery in  an  action  on  the  case,  our  statute  still  furnishes 
a  remedy  by  requiring  the  party  who  obtains  an  injunc- 
tion restraining  another  from  the  enjoyment  of  his 
rights  of  property  to  execute  first  a  bond  securing 
him  against  all  damages  consequent  upon  the  wrongful 
issuing  of  the  order.  This  remedy  is  certainly  not 
barred  by  the  statute,  nor  by  any  presumption  founded 
en  mere  lapse  of  time  during  the  pendency  of  the  in* 
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junction.     And  e  /en  under  the  restrictions  to  which  it  Cox 

Is  suhject,  as  explained  in  the  case  oi  Pettity  SfC,  vs  MeV'  Tatlo»'s  A»*»' 
cei\  8  B.  Monroe,  51,  it  would  seem  amply  sufficient  to 
cover  all  damage  claimed  in  this  action,  if  the  penalty 
of  the  bond  be  large  enough  ;  and  if  it  is  not,  the  plain- 
tiff had  it  in  his  power  to  have  enforced  the  execution 
of  a  sufficient  bond  during  the  pendency  of  the  injunc- 
tion. So  that  in  any  state  of  case  and  at  most,  the  fix- 
ing of  the  time  when  the  statute  commences  running 
in  an  action  on  the  case  at  the  date  of  the  injunction, 
when  that  is  the  wrongful  act  complained  of,  would  not 
deprive  the  party  injured  of  his  appropriate  remedy  for 
all  substantial  injuries  which  may  be  regarded  as  affecting 
his  rights  of  property,  and  which  may  be  estimated  with 
reasonable  accuracy,  but  will  only  cut  off  his  remedy 
for  those  injuries  to  character,  credit,  or  feeling,  the  es- 
timate of  which  will  rest  only  in  the  opinions  and  feel- 
ings of  a  jury.  Whatever  hardship  there  might  be  in 
applying  the  statute  in  this  mode,  in  a  case  involving 
an  injury  to  character  or  credit,  there  is  none  in  the 
present  case  which  involves  no  other  injury  or  dam- 
age than  such  as  is  covered  by  the  injunction  bond. 
Whether  there  is  ground  for  discriminating  between 
the  cases,  we  need  not  now  enquire,  nor  indeed  is  it 
necessary  to  determine  in  this  case  when  the  statute 
commenced  running  pgainst  the  action.  And  we  do 
not  decide  the  point.  We  remark,  however,  that  so 
far  as  this  case  is  concerned,  the  effect  of  the  statute 
in  the  case  of  the  action  for  mesne  profits,  bears  consid- 
erable analogy  to  it,  since,  although  the  action  cannot 
be  commenced  until  after  the  possession  is  regained,  the 
statute,  if  properly  pleaded,  bars  a  recovery  for  more 
than  five  years  prior  to  the  commencement  of  the  ac- 
tion for  mesne  profits,  even  against  a  party  who  may 
have  remained  in  possession  from  the  institution  of  the 
action  of  ejectment  till  the  execution  of  the  habere  fu' 
das  possessionem:  Doe,  S^c,  vs  Jones,  (6  B,  Monroe  489, 
and  Till.  Adams  on  Ejectment,  333,  Sf^c.)  And  even  if 
there  can  be  no  recovery  against  the  plea  of  the  statute 
for  any  part  of  the  consequential  damages,  though  arising 
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c<2**  within  five  years,  if  the  suing  out  of  the  injunction  before 
TATLom'i  Ap*b.  that  time  be  the  only  wrongful  act  alleged  as  the  ground 
of  the  action,  still,  as  already  shown,  the  declaration 
might  be  so  framed  as  to  authorize  a  recovery  of  the  dam- 
ages consequent  upon  a  continuation  of  the  injunction  for 
five  years  before  the  institution  of  the  action  therefor, 
or  for  any  portion  of  the  time  within  that  period.  But 
as  already  said,  this  declaration  shows  no  cause  of  ac« 
tion  in  case  either  for  the  suing  out  or  the  conti-nuing 
of  the  injunction.  The.  action  is  essentially  for  a  ma- 
licious prosecution,  that  is,  for  the  groundless  institution 
and  prosecution  of  a  suit  without  probable  cause.  The 
Theownmonlaw  common  law  did  not  give   this  action  merely  on  the 

cives  an  action  ,../,*  ,  ,  ,i 

for  brin^inj  a  ground  that  the  former  plamtiff  may  have  been  unable 
eloQsiy  ^  and  to  establish  a  claim  asserted  by  suit,  although  the  decis- 
taSia?^'^^*^^*  ion  of  that  suit  might  conclusively  determine  the  injus- 
tice and  wrongfulness  of  his  claim.  It  allowed  every 
man  to  pursue  his  claims  by  the  established  remedies, 
subject  to  no  other  burthens  or  penalties,  but  such  as 
were  incident  to  the  remedies  themselves  in  case  of  fail- 
ure, unless  he  had  resorted  to  them,  not  only  without 
such  actual  grounds  as  would  ensure  success,  but  with- 
out even  probable  cause  or  ground  for  the  proceeding, 
and  therefore  presumably  for  the  mere  purpose  of  har- 
rassing,  or  injuring  the  other  party,  either  in  respect  to 
his  life,  liberty,  property,  or  reputation.  And  the  prin- 
ciple is  the  same,  whether  the  malicious  proceeding  be 
a  criminal  prosecution  or  a  civil  suit.  In  either  case  the 
wrong  consists  not  merely  in  the  falsity  and  consequent 
injustice  of  the  charge  or  claim,  but  in  its  being  made 
by  legal  proceeding  without  probable  cause,  and  there- 
fore, as  the  law  decides,  from  malicious  motives  alone. 
This  want  of  probable  cause  being  the  essential  ground 
of  the  action,  must  be  alleged  and  proved  in  order  to 
sustain  it.  If  there  be  probable  cause,  though  the  charge 
or  claim  be  false,  and  therefore  unjust  or  wrongful,  the 
most  express  malice  will  not  be  sufiScient.  Therefore 
the  allegation  that  the  party  had  maliciously,  or  falsely, 
or  unjustly,  or  wrongfully,  instituted  the  former  pro- 
ceeding will  not  supply  the  want  of  the  allegation  that 
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be  did  it  without  probable  cause ;  which  although  it         ^o'*" 
need  not  be  stated  in  these  express  words,  must  be  sta-  Tatlor's  au'r. 
ted  in  some  form  of  substantive  averments,  or  must  at  " 

least  be  shoyi^n  clearly  in  the  declaration.  The  doc- 
trine and  principles  establishing  these  propositions  are 
clearly  stated  and  adopted  in  the  cases  of  Maddox  vs 
M\Ginnis^  (7  Monroe,  370;)  Wood  vs  Weir  4*  Sayre^ 
(5  B.  MonroCf  544;)  and  many  other  cases  in  this  and 
other  Courts. 

The  declaration  in  this  case  does  not  allege  nor  show  a  declaration  in 
that  the  injunction  or  restraining  order,  whereby  the  f^,"  ^tueWil^oul 
plaintiff  was  prevented  from  the  proper  use  and  enjoy-  *"  injunction 
n\^nt  of  his  land,  was  obtained  or  caused  to  be  issued  or  the  plaintiff  of 
continued  without  any  probable  cause  therefor.  The  iRnd"wUhout*^a^ 
allegation  that  it  was  obtained  for  the  purpose  of  har-  ^a" obtain'^^nd 
rassincT,  injurini?  and  oppressing  the  plaintiff,  and  of  Pro»«cuted  mali- 

*.        *u        J         *  r  u-    1      J     •      ciouslyandwith- 

preventiQg  the  advantageous  or  any  use  of  nis  land,  is  out  probable 
not  equivalent  to  the  averment  of  want  of  probable  invludi^^^  ^  ^ 
cause,  but  only  to  an  averment  of  malicious  motive. 
The  allegation  that  it  was  unjustly  and  wrongfully  done, 
does  not  deny  the  existence  of  probable  cause,  but  only 
of  actual  or  perfect  cause»  and  nothing  more  is  shown 
by  the  statement  that  the  injunction  was  finally  dis- 
charged and  dissolved,  which  might  indeed  have  been 
done,  though  there  was  ample  cause  in  the  first  instance, 
and  until  just  before  the  dissolution.  The  declaration 
does  not,  therefore,  decisively  or  sufficiently  negative 
the  existence  of  probable  cause  at  any  time,  and  is  con- 
sequently bad.    It  is  scarcely  necessary  to  remark  that  ?"^^  VP^**  «"  «"»• 

aL  •      •    1  1     *     *u  *•  *u  u-   L  •     junction       bond 

these  principles  apply  to  the  action  on  the  case  which  is  may  be  prosecn- 

founded  on  the  common  law,  and  not  to  an  action  on  junctionVod  IS^ 

the  bond  which  was  intended  to  secure  the  obligee,  not  fg' d*iBsoived"for 

from  malicious  injuries  only,  but  from  any  injury  to  his  ?ny  ▼ioiation  of 

property  or  his  rights  of  property  which  might  be  occa-  without  respect 

sioned  by  the  wrongful  resort  to  the  extraordinary  rem-  cause  whxh*eit 

edies  in  which  the  bond  is  required.     And  as  was  deci-  1*^5*^./°'  sneinf 

^  out  tbe  injunc* 

ded  in  the  case  of  PettU  4^.  vs  Mercer,  above  referred  tion. 
to,  the  existence  or  non-existence  of  probable  cause  is 
immaterial  in  an  action  on  the  bond.    It  is  clear  from 
that  case,  as  well  as  from  what  has  already  been  said  in 
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Elliott 

V8 
TXKADWAT. 


That  an  injiinn- 
tion  bond  has 
been  given  does 
not  merge  any 
cause  of  action 
given  bv  tbe 
common  law  for 
maliciously  sue- 
ins  withont  pro* 
bable  cause,  any 
more  than  does  a 
Bheriffs  official 
bond. 


this,  that  the  action  on  the  case,  and  that  on  the  bond, 
are  not,  as  remedies,  co-extensive  or  commensurate, 
either  as  to  the  nature  of  the  wrong  or  as  to  the  extent 
or  criterion  of  damages  recoverable,  and  therefore,  there 
is  no  ground  for  the  argument  that  the  remedy  by  ac- 
tion on  the  case  is  merged  in  that  on  the  bond.  Nor 
are  we  prepared  to  decide  that  if  they  were  altogether 
commensurate,  or  that  so  far  as  they  are  so,  the  one  is 
merged  in  the  other.  In  the  case  of  official  bonds  of 
Sheriffs,  <fec.,  the  remedies  both  exist,  and  we  do  not  see 
that  the  same  should  not  be  the  case  ^ith  regard  to  in- 
juries occasioned  by  injunctions,  &c.,for  which  the  par- 
ty might  undoubtedly  have  an  action  on  the  case  if  bo 
bond  were  required. 

The  declaration  being  fatally  defective,  the  Court  did 
not  err  in  sustaining  the  demurrer  to  the  replication, 
but  should  have  sustained  the  demurrer  to  the  declara- 
tion. 

Wherefore  the  judgment  is  affirmed. 

Harlan  and  /.  W,  Stevenson  for  plaintiff;  Lindsey 
for  defendant. 


Trespass. 

Case  8. 

D$eemier  7. 
Cue  stated. 


Elliott  v$  Treadway. 

Error  to   the  Montoomey  Circuit. 
Public  Highways.     Dedication. 
JvDOB  Ob4Ham  delivered  the  opinion  of  the  Court. 

This  action  of  trespass  was  instituted  by  Elliott  to 
recover  of  Treadway  damages  for  removing  a  fence 
and  gate  upon  his  land,  and  for  entering  upon  his  prem- 
ises. Plea,  not  guilty,  with  leave  to  give  in  evidence 
the  establishment  of  a  public  road  or  private  passway 
on  the  land  where  the  supposed  trespasses  were  com- 
mitted, so  far  as  such  evidence  may  be  material.  The 
Clerk  states  that  this  plea  and  leave  were  filed  in  open 
Court,  on  the  10th  September,  1849,  and  placed  on  the 
minute  book,  but  was  omitted,  by  mistake,  to  be  noted 
upon  the  order  book.     On  the  same  day,  a  jury  were 
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sworn  to  try  the  issue  joined.  The  evidence  introduced  Ei-woTr 
by  the  parties  establishes  the  following  facts :  The  road  TmrAPWAT. 
alluded  to,  has  been  used  by  the  public  as  a  public  high- 
way  for  more  than  twenty  five  years,  some  of  the  wit- 
nesses say  for  thirty  years.  It  run  from  the  road  lead-  • 
ing  down  the  creek  Lulbegrud,  by  the  mill  occupied  by 
the  defendant,  to  Mt.  Nebo  meeting  house.  The  Clerk 
has  been  unable  to  find  any  order  of  the  County  Court, 
establishing  the  road.  At  February  term,  1834,  the 
Court,  regarding  it  as  a  public  road,  appointed  Robert 
Daniel  overseer  of  it,  and  allotted  hands  to  work  it. 
Orders  appointing  overseers,  were  made  from  time  to 
time,  the  last  one,  shown  in  proof,  being  dated  April, 
1842.  At  January  term,  1845,  an  order,  on  the  motion 
of  W.  Shoush,  was  made  discontinuing  it  as  a  public  , 
road,  and  estabhshing  a  private  passway  over  the  same 
ground.  The  order  states,  that  notice  had  been  given 
according  to  law,  of  the  intended  application.  It  was 
"further  ordered,  that  if  the  persons  over  whose  land 
the  road  passes  shall  apply,  at  the  next  Court,  to  have 
the  order  set  aside,  the  question  of  the  propriety  of  dis- 
c6ntinuing  the  road  shall  be  tried  as  if  this  order  had 
not  been  made."  The  roadt  or  lane,  continued  open 
until  Jime,  1849,  when  the  plaintiflf,  who  owned  the 
land  on  both  sides  of  it,  and  had  a  fence  on  each  side, 
removed  the  rails,  and  with  them  bqilt  one  fence,  in  the 
centre  of  the  lane.  He  put  a  fence  across  the  passway 
next  to  the  mill,  and  a  gate  and  fence  across  the  pass- 
way  next  to  the  road,  thus  closing  the  road  or  passway 
at  both  ends.  After  this  fence  was  made,  the  defend- 
ant peaceably  removed  the  fence  from  the  middle  of  the 
passway,  and  across  it,  and  made  another  fence  on  one 
side  of  the  passway,  thus  exposing  the  plaintiflf's  clover 
field.  It  was  proved  by  one  witness,  that  Esquire  Wells 
had  the  road  opened  over  thirty  years  since,  and  told 
witness  the  people  in  the  neighborhood  thought  he  had 
an  order  for  opening  it,  and  he  held  out  that  idea  so  as 
to  get  them  to  work  in  opening  it.  Some  years  since,  * 
the  location  of  the  road  was  slightly  changed  by  the 
erection  of  a  bridge. 
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llLLJon  The  jury  having  found  a  verdict  for  the  defendant, 

T»-tAPWAT.  the  plaintiff  moved  the  Court  for  a  new  trial,  on  the 
alleged  grounds  of  improper  finding  by  the  jury,  and  of 
improper  instructions  by  the  Court.  His  motion  being 
overruled,  he  has  brought  the  case  to  this  Court,  and 
now  assigns  various  errors. 

•The  main  question  of  law  involved  in  this  controver- 
sy is  one  of  considerable  interest.  Before  adverting  to 
it,  it  is  necessary  to  dispose  of  the  fact,  that  at  the  in- 
stance of  Shoush,  the  County  Court  had  made  an  or- 
der discontinuing  the  road  as  a  public  road,  and  estab- 
lishing it  as  a  private  passway. 

The  statute  is  imperative  that  no  road  shall  be  dfs- 
No  road  can  be  continued  unless  there  are  a  majority  of  all  the  Justices 
ch^^n°g"ed""rrie8s°i  >D  Said  county  present:  (2  Dig.,  1403.)  No  public 
Ihe° Justices  'of  ^^«^  shall  be  changed  unless  a  majority  of  all  the  Jus- 
the    Peace    be  tices  of  the  Peace  in  commission,  in  the  county  where 

present,    and    a  ,       .     ,.      .  ,  i 

majority  of  that  the  road  IS  to  be  changed,  shall  sit  and  compose  the 
^^D?gl iS)9.)"'  Court,  and  a  majority  of  that  majority  must  concur  in 
the  change :  (2  Dig,,  1409.)  It  does  not  appear  that 
there  was  present  a  majority  of  the  Justices  of  the 
county,  when  this  order  was  made.  To  give  validity 
to  the  order,  it  must  be  shown  that  the  Court  was  so 
constituted.  That  order  is,  therefore,  regarded  as  void, 
and  not  entitled  to  any  consideration. 

It  is  also  assigned  for  error,  that  the  plea  was  not  noted 
on  the  order  book,  and,  therefore,  the  jury  ought  to 
have  been  sworn  to  inquire  of  damages,  and  not,  as 
they  were,  to  try  the  issue. 

The  jury  were  sworn  to  try  the  issue ;  the  trial  was 
Where  the  min-  had  upon  the  merits  of  the  case)  a  plea  is  certified  by 
th«ta%U?wM  the  Clerk  as  having  been  actually  filed,  in  open  Court, 
filed  and  iMue  and  noted  on  the  minute  book;  and  during  the  whole 

joined,  and    the        ,   ,  ,.  •      ,  ,  •  i  i  t 

jnry  be  sworn  to  trial  proceedmgs  Were  had  by  each  party,  as  though  such 
though  u  be'nSt  pl^a,  with  leave  to  give  particular  matter  in  evidence, 

S?di''r*''USk!  ^nt  w^^  ^°  ^'®-  ^^  ^^'^^^  ^^^  ®°  objection  ought  not  to 
objection  can  be  be  sustained,  after  verdict  and  judgment  on  the  merits, 
diet  This  opinion,  we  believe,  is  sustained  by  former  adju- 

dications of  this  Court:  (I  /.  /.  Mar.,  591 ;  Pr.  Dec., 
225 ;  4  JB.  Monroe,  200.) 
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This  brings  us  to  the  most  important  question  in  the  EtLxorr 
case.  Is  this  road,  or  pass  way,  one  of  a  character  to  Tma»wat. 
justify  or  excuse  the  defendant  for  removing  the  ob- 
structions in  it?  This  question  has  not  been,  as  we  be- 
lieve, definitely  settled  by  this  Court,  heretofore.  The 
case  of  the  Commonwealth  vs  Logan^  (5  LiL  286)  was, 
that  the  County  Court  had  directed  to  be  opened  a  road 
adjoining  the  land  of  Logan.  The  road  was  in  fact 
opened,  not  as  directed  by  the  order,  but  on  the  land  of 
Logan ;  and  had  been  continued  between  twenty  five 
and  thirty  years,  on  the  same  ground  where  it  was 
opened  by  the  first  supervisors.  It  had  been  used  and 
worked  upon  as  a  public  highway  for  that  length  of 
time.  Logan,  the  owner  of  the  soil,  fenced  across  it. 
The  Court  decided  that  Logan  was  not  liable,  and  that 
placing  the  obstruction  upon  it  did  not  amount  to  a 
nuisance,  for  which  he  was  indictable.  When  no  order 
has  been  produced  establishing  the  road,  and  when, 
upon  diligent  search,  none  can  be  found,  shall  it  be  pre- 
sumed, after  the  lapse  of  thirty  years,  accompanied 
with  continued  use  of  the  road  as  a  public  highway, 
that  it  was  established  by  law  ?  And  if  such  presump- 
tion cannot  prevail,  we  then  have  the  further  question, 
whether  the  owner  of  the  soil,  in  this  case,  shall,  by  his 
own  conduct,  be  presumed  to  have  dedicated  it  to  pub- 
lic use,  and  thereby  precluded  himself  from  a  right  to 
maintain  this  action  against  the  defendant?  In  the 
case  of  the  Commontveahh  vs  Abney^  (4  3fon.,  479,)  the 
Court  say, "  Whenever  the  Commonwealth,  by  her  offi- 
cers appointed  for  that  purpose,  have  exercised  juris- 
diction over  a  road,  by  appointing  overseers,  opening, 
working  and  repairing  it,  and  the  public  have  been  suf- 
fered to  use  it  as  a  highway,  the  evidence  of  such  juris- 
diction and  locality  and  use  is  prima  facie  evidence  for 
the  Commonwealth;  and  the  burthen  must  lie  on  the 
obstructor  of  such  a  road,  to  show  the  illegality  or  im- 
propriety of  such  jurisdiction."  That  no  order  of  Court 
has  ever  been  made,  laying  out  or  establishing  a  road, 
or  that  a  road  long  used  by  the  public,  has  never  been 
by  the  public  authorities,  lawfully  appropriated  to  public 
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EixioTT  uge^  can,  generally,  only  be  proved  by  negative  testimo- 
Trjbapwat.  ny.  Such  testimony  has  been,  in  this  case,  given  by 
the  keeper  of  the  records.  The  Clerk  has  stated  that 
he  has  made  diligent  search  and  cannot  find  any  order 
establishing  the  road.  By  the  want  of  indexes  or  al- 
phabets to  the  County  Court  records,  it  is  often  difficult 
to  find  an  order  which  may  have  been  made"  many 
years  since.  It  is  often  necessary  to  read  carefully 
page  after  page,  and  order  after  order,  to  find  the  desir- 
ed object  of  record.  For  these  reason,  the  evidence  of 
the  Clerk  ought  not,  perhaps,  to  be  regarded  as  conclu- 
sive of  the  question  at  issue.  Nevertheless,  it  very 
strongly  conduces  to  the  belief,  that  no  such  order 
ever  was  made,  and  with  other  evidence  in  this  cause, 
leads  us  to  the  conclusion,  that  the  passway  or  road  in- 
volved in  this  issue  never  was  established  as  such  by 
the  public  authorities. 
Where  a  public       Do  the  facts  proved  in  this  case  authorise  the   pre- 

highway         faad  .  r      i    i.       .  i  n.  ,  . 

been  opened  and  sumption    of   dedication  to    the    public    use  by    the 

publfc  and  count  owners  of  the  soil?    It  is  said  that  a  long  user  of  a 

such Vo°  26o*r  so  ^^y  without  any  obstacle,   at  a  time  when  the  owner 

years,  with  the  of  the  soil  is  in  possession,  and  cognizant  of  the  user, 

Jinowledge       o<        .,i       /»*      i      i  .  /•  ,     • 

ihe  owner  of  the  Will  afford   the    Strongest  presumption  of   a  dedica- 

wa8*nota\rcs^  ^ion :  {Woolrich  071  WaySf  10.)     When  a  passage  lead- 

peaMabi/anob*  ^°8  ^^'^"^  ^^®  ^^  another  part  of  a  street,  (although  by 

Biruction  placed  a  most  circuitous  route,)  had  been  open  to  the  public 

in  il  by  the  own-  '/  r  r 

ex  of  the  land—  for  several  years,  without  either  a  bar  or  chain  across 
is'evtSencir^ofa  ^^  or  any  mark  denoting  private  property,  and  had 
ground  toVubUc  ^^^^  lighted  by  the  city  of  London  for  a  considerable 
»•••  time,  it  was  decided  that  this  was  a  public  road  :  {ibid^ 

12.)  A  dedication  of  a  right  of  way  to  the  public  is 
presumed,  when  the  owner  of  the  soil  throws  open  a 
a  passage,  and  neither  marks,  by  any  visible  distinction, 
that  he  means  to  preserve  all  his  rights  over  it,  nor  ex- 
cludes persons  from  passing  along  it  by  positive  prohib- 
ition :  (Phillips*  Ev.  196.)  Where  a  street  was  widen- 
ed from  forty  to  sixty  feet,  and  accordingly  used  by  the 
public  for  nineteen  years,  although  no  legal  measures 
had  been  taken  to  divest  the  title  of  the  owner,  it  was 
held  that  the  non-claim  of  the  owner  for  such  length 
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of  time,  connected  with  his  acts,  such  as  the  payment  Eixiorr 
of  an  assessment  for  paving  the  street  the  full  width,  Tubadwat. 
and  the  recognition  of  the  appropriation  of  the  twenty 
feet,  were  sufficient  to  establish  the  right  of  the  public 
to  the  use  of  the  street  to  the  full  width  of  sixty  feet, 
and  that  he  could  not  maintain  an  action  of  trespass 
against  one  who  removed  a  fence  erected  by  the  plain- 
tiff on  this  twenty  feet:  Denning  vs  Roome,  (6  Wen- 
dellj  651.)  Such  are  the  authorities  on  this  subject. 
Many  others  might  be  quoted,  but  it  is  unnecessary 
to  do  so. 

Where  the  ownerof  the  soil  merely  permits  the  public 
to  travel  uninterruptedly  over  or  upon  his  land,  we 
would  not  be  understood  as  saying  that  such  permis- 
sion, continued  for  any  number  of  years,  would  pre- 
clude him  from  enclosing  the  land  and  excluding  the 
travel ;  but  where,  as  in  this  case,  the  road  is  a  lano 
between  two  fences,  where  it  has,  without  question, 
been  used  as  a  public  highway  for  twenty  five  years,  at 
least,  been  universally  recognized  as  such  by  all  in  the 
neighborhood  of  the  road;  where  the  owner,  as  is 
proved  in  this  case,  has  so  recognized  it,  and  at  one 
time  attempted  to  procure  an  order  to  discontinue  it; 
where  for  a  period  of  fifteen  years  past,  the  County 
Court  have,  from  time  to  time,  appointed  overseers  of 
it  as  a  public  highway,  and  hands  have  been  allotted 
and  worked  it  as  such,  and  all  this  with  the  knowledge 
of  the  owner  of  the  fee,  and  without  objection  on  his 
part;  we  think  he  ought  not  now  to  be  permitted  to  sue 
as  a  trespasser  upon  his  possession,  one  who'peaceably 
removes  obstructions  from  the  way.  And  as  the  ac- 
tion of  the  Circuit  Court  was  substantially  in  accordance 
with  this  opinion,  the  judgment  is  therefore  affirmed. 

Apperson  for  plaintiff;  Farrow  for  defendant. 
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Case. 

Cased. 


Case  stated. 


Brasher  vs  Kennedy. 

Ekror  to  the  Kekton  Circuit. 


Ferry  keepers  and  owners.     Master  and  Servant, 
Deamher  8.       Jcdoe  Simpsou  delireredtte  opinion  of  the  Court. 


Under  the  statute 
of  1831  (1  StaL 
Law  716)  the 
owner  of  a  ferry 
on  the  Ohio  is 
not  liable  to  the 
owner  for  a  slave 
escaping  by  the 
ferry  without  his 
knowledge  or 
consent.  (8  Da- 
na,  158.) 


Brasher  was  the  owner  of  two  slaves,  who  ran 
away,  and  were  conveyed  across  the  Ohio  river  on  a 
ferry  boat,  at  a  ferry  established  from  Covington  to 
Cincinnati.  Kennedy  was  part  owner  of  the  ferry,  but 
was  not  present  when  the  slaves  were  conveyed  across 
the  river,  nor  does  it  appear  that  they  were  carried  over 
with  his  knowledge  or  consent.  A  man  by  the  name 
of  Owens  was  acting  as  his  agent  and  ferryman  at  that 
time.  The  slaves  made  their  escape,  and  were  lost  to 
their  owner. 

This  suit  was  brought  by  Brasher  against  Kennedy, 
as  owner  of  the  ferry,  for  the  value  of  the  slaves. 
The  court  below  refused  to  instruct  the  jury,  at 
the  instance  of  the  plaintiff,  that  if  Kennedy  was  one 
of  the  owners  of  the  ferry,  and  had  the  control  of 
it  at  the  time  the  slaves  were  carried  across  the  river, 
that^he^was  liable  to  the  owner  for  their  value,  whether 
the  act  was  done  with  his  knowledge  or  consent,  or 
without  it.  The  defendant  obtained  a  judgment,  and 
the  plaintiff  has  brought  the  case  to  this  court  for  revis- 
ion. 

The  action  was  founded  on  the  statute  of  1831,  (1 
Stat.  Lawy  715,)  entitled  an  act  to  regulate  ferries,  and 
the  owners  and  keepers  of  ferries,  across  the  Ohio  river, 
within  this  Commonwealth.  In  the  case  of  the  Cov- 
ington Ferry  Company  vs  Moore^  (8  Dana^  168,)  it  was 
decided  that  the  owner  of  a  ferry  is  not  liable^  under 
the  provisions  of  that  statute,  for  the  unsanctioned  act 
of  his  agent,  or  responsible  ferryman ;  but  that  the  pen- 
alty against  the  owner  is  incurred  only  by  his  own  vol- 
untary act.    That  decision  was  noticed  and  approved 


Digitized  by 


Google 


WINTER  TERM  1849. 


29 


in  the  case  of  Johnson  Sf  Co,  vs  Bryan^  (1  B,  Monroe, 
292.)  It  is  true,  that  in  the  last  case,  the  proper  con- 
struction of  the  statute  of  1881  was  only  incidentally 
and  not  directly  involved  in  the  determination  of  the 
question  before  the  Court,  and  therefore  what  was  said 
on  that  occasion  by  the  Court,  in  its  opinion,  cannot  be 
regarded  as  an  express  adjudication  on  the  subject. 

It  is  now  contended,  with  great  earnestness,  that  the 
construction  given  to  the  act  of  1831,  in  the  case  of  the 
Covington  Ferry  Company  vs  Moore ,  is  incorrect,  and 
virtually  defeats  the  whole  object  and  design  of  the 
legislature  in  its  passage,  which  was  to  prevent  the  es- 
cape of  slaves  across  the  Ohio  river,  by  making  the 
owners  of  the  ferry,  on  whose  boat  they  might  pass 
over,  liable  for  the  acts  of  their  agents  whether  sanc- 
tioned by  them  or  not. 

The  statute  is  highly  penal  in  its  character  and  pro- 
visions. For  its  violation,  it  subjects  the  owner  of  the 
ferry,  not  only  to  the  owner  of  the  slave  for  its  value, 
but  to  a  penalty  of  two  hundred  dollars  and  a  forfeiture 
of  his  ferry  franchise,  which  is  never  to  be  re-granted 
to  him,  or  to  any  person  in  trust  for  him.  It  can  hardly 
be  presumed  that  the  legislature  intended  to  impose 
such  a  severe  and  heavy  penalty  upon  the  owner  of  a 
ferry  for  the  unauthorized  acts  of  an  agent.  Had  such 
been  the  intention  of  the  legislature,  it  would  no  doubt 
have  been  clearly  expressed  by  enacting  that  the  owner 
or  owners  of  a  ferry,  who,  by  themselves,  or  their 
agents,  servants,  or  ferryman,  shall  oiTend  against  and 
violate  the  provisions  of  the  act,  shall  incur  the  penal- 
ties denounced  by  it.  The  language  of  the  statute, 
however,  makes  the  owner  of  the  ferry  liable  alone  for 
his  own  acts.  Other  persons,  whether  acting  as  his 
agents  or  not,  are  liable  for  violating  its  provisions,  but 
they  are  not  subjected  to  as  heavy  a  penalty  as  that 
which  is  imposed  upon  him. 

The  act  of  1820,  upon  the  same  subject,  expressly 
makes  the  owner  or  keeper  of  the  ferry  liable,  where 
any  slave  shall  be  taken  over  the  river  by  a  ferryman 
who  shall  be  a  slave.     If  the  legislature  had  intended 


HxABHER 

V8 

Kennedy. 


This  statute  be- 
ing highl]r  penal 
should  net  in  i\s 
construction  be 
construed  lo  ex- 
tend beyond  the 
clearly  express- 
ed intention  of 
the  Legislature. 
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Brashkr 

V8 

Kennedy. 


A  teclaration  a- 

?[aia8tihe  master 
or  the  acts  of 
his  servant 

should  not 

charge  the  act  to 
have  been  wilful, 
but  negligently 
permitted.  (I 
Eftst.  1 06:  3  lb. 
393:  2  Chitt. 
Plead,  710,  nole 
u) 


by  the  statute  of  1831,  to  extend  the  liability  of  the 
owner  of  the  ferrVf  and  to  subject  him  to  its  penalties 
for  the  acts  of  other  persons  in  his  employment,  as  well 
as  a  slave,  such  intention  would  certainly  have  been 
manifested  by  appropriate  language,  and  not  left  to  be 
collected  from  its  provisions  as  a  matter  of  implication 
and  doubtful  construction. 

We  believe  the  judicial  interpretation  heretofore 
given  to  the  act  of  1831  to  be  correct,  and  perceive  no 
reason  to  induce  us  to  depart  from  it. 

It  is  argued,  however,  that  Kennedy  is  liable  to 
Brashear,  for  the  value  of  the  slaves  lost,  upon  common 
law  principles,  and  independent  of  the  statute  upon 
which  the  suit  was  founded. 

Conceding  such  to  be  the  case,  and  whether  it  Is  or 
not,  it  is  not  now  necessary  to  determine,  we  do  not 
consider  the  declaration  sufficient  to  sustain  the  plain- 
tiff's action  at  common  law. 

The  declaration  is  expressly  framed  upon  the  statute. 
It  charges  the  act  to  have  been  done  by  the  defendant 
himself.  The  injury  to  the  plaintiff  is  not  alleged  to 
have  aiisen  from  the  negligent,  unskilful,  or  unfaithful 
manner  in  which  the  ferry  was  kept,  but  to  have  consist- 
ed in  the  defendants  own  act  of  conveying  the  slaves 
across  the  river  without  the  consent  of  the  owner.  It 
makes  the  act  wilful  by  the  defendant  himself.  The 
declaration  against  the  master  for  the  act  of  his  servant, 
should  not  state  it  to  have  been  committed  wilfully,  but 
should  show  that  it  was  committed  negligently:  (1  East, 
306;  3  jBas/.,593;  2  Chittifs  Pleadings,  710— no/e  u.) 
The  negligence  may  be  stated  to  be  that  of  the  master, 
without  noticing  the  servant ;  but  if  the  master  is  pro- 
ceeded against,  as  in  the  present  case,  for  the  act  of  the 
servant,  and  the  injury  is  alleged  to  have  been  produced  by 
the  wilful  conduct  of  the  defendant,  the  declaration  will 
be  insufficient  to  maintain  the  action.  Besides  the  di- 
rect reference  in  the  declaration  to  the  statute  of  1831, 
shows  that  the  suit  was  brought  upon  the  statute,  and 
was  not  intended  to  subject  the  defendant  to  damages 
on  account  of  anv  common  law  liability. 
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Wherefore  the  judgment  is  aiRrmed.  G«av«s 

Lindsey  for  plaintiff;  Morehead  ^  Stevenson  for  de-  Gravm. 

fendant. 


Graves  vs  Graves.  Tbovbb. 

Erbob  to  the  Marion  CiBcriT.  ^^*  10* 

# 

Widows.    Exemption  of  property  of  deceased  persons. 

JuDGB  Simpson  delivered  the  opinion  of  the  Coait  December  10, 

The  main  question  in  this  case  is,  whether  the  sta- 
tutes, which  set  aside  certain  specified  articles  of  prop- 
ertjr  out  of  the  decedent's  estate  for  the  widow  and  in- 
fant children,  if  any,  apply  alone  in  cases  where  a  per- 
son shall  die  intestate,  or  have  an  application,  also, 
where  he  shall  die  leaving  a  last  will  and  testament. 
By  the  statute  of  1843  :  {Session  acts,  1842-^,  p.  17.)  The  statute    of 

'.  '  *    J    li  *u    *  •  r  .  i    1843:  {Se$,  Acts. 

It  IS  enacted,  "that  every  species  of  property  exempted  p.  n,)  reserves 
from  execution  or  distress,  by  the  act  of  18^12,  shall  be  c'hUdrc''n*^rf*"i 
exempted  from  sale  by  executors  and  administrators.  p^/J°°      .*^y*"« 

'^  "^  1      .     „    •  ^  wilh  OT  without 

and  such  property,  so  exempted,  shall  not  be  consider-  will,  the  same 
ed  assets  in  the  hands  of  the  executor  or  administrator,  wasThcn  excnipt 
but  shall  be  reserved  to  the  widow  and  infant  heirs,  if  exe"Juuin."°^*' 
any."     If  this  statute  has  not  been  repealed,  the  ex- 
emption clearly  applies  to  both  class  of  cases. 

By  an  act  passed  at  the  same  session,  the  execution 
laws  were  amended,  and  instead  of  an  exemption  of 
certain  species  of  property,  two  hundred  and  fifty  dol- 
lars* worth  of  property  was  exempted  from  execution. 
No  change,  however,  was  made  by  this  act  in  the  law 
reserving  certain  property  of  the  decedent  for  the  ben- 
efit of  his  widow  and  children. 

By  an  act  passed  in  the  year  1845:  (Session  acts, 
1844-5, /».  35,)  the  Legislature  expressly  repealed  the  act 
of  1843,  exempting  two  hundred  and  fifty  dollars'  worth 
of  property  from  execution,  and  adopted  the  previous 
policy  of  exempting  from  execution  certain  specified 
articles  of  property  only.     By  this  last  act,  the  same 
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^  GaxrEi  property  which  it  exempts  from  execution  is  reserved 
Grays?.  ioFthe  benefit  of  the  widow  and  infant  children  of  any 
person  that  shall  die  intestate,  but  no  reference  is  made 
to  cases  where  persons  shall  die  leaving  a  will.  By  the 
last  section  of  the  act,  it  repeals  all  acts  that  come 
within  its  purview. 

It  is  contended,  that  the  act  of  1845  repeals  the  statute 
of  1843,  in  relation  to  the  reservation  in  favor  of  the  wid- 
ow and  children,  as  well  as  the  statute  of  the  same  ses- 
»  sion  which  exempted  two  hundred  and  fifty  dollars' 

worth  of  property  from  execution. 

The  (object  of  the  act  of  1845  was  to  regulate  th0 
law  exempting  property  from  execution.  All  other  acts 
on  that  subject  are  repealed  by  it.  The  exemption  in 
favor  of  the  widow  and  children  of  a  person  dying  in- 
testate, is  not  in  conflict  with  a  similar  exemption  in  a 
previous  statute  in  favor  of  the  widow  of  a  person  who 
died  with  a  will.  There  is  no  provision  in  the  statute 
from  which  an  intention  upon  the  part  of  the  Legisla- 
ture to  confine  the  reservation  to  one  of  the  class  of 
cases,  to  the  exclusion  of  the  other,  can  be  deduced. 
Nor  does  there  seem  to  be  any  good  reason  for  discrim* 
ination  between  them.  Where  a  person  dies  insolvent, 
the  reservation  is  equally  necessary  and  beneficial  to 
the  widow,  whether  he  dies  testate  or  intestate.  A 
construction,  therefore,  which  would  establish  such  a 
discrimination  is  inadmissible.  It  is  not  necessarily  es- 
tablished by  any  thing  contained  in  the  statute,  and 
should  not  be  by  judicial  interpretation. 

We  are,  therefore,  of  the  opinion  that  the  plaintiff 
The  statute  of  in  the  Court  below  was  entitled  to  the  exempted  prop- 
p.^3*M^dota*'aot  ^^^Yf  although  her  husband  died  leaving  a  will.  Her 
1843.  w«f ing  renunciation  of  the  will  was  unimportant,  and  it  is, 
tothBwidow&c.  therefore,  immaterial  whether  the  instrument  of  wri- 

of  persons  dymg     ^  \ 

whh  or  without  tmiT  containmg  that  renunciation  was  properly  authen- 

will,   the   same   ^.     ^    ,  f        •*       j     •    •  *     f- 

vroperty  which,  ticated  or  not,  as  its  admission  as  testimony  was  not 

excmpicd'^Vrom  nccessary  to  enable  the  plaintiff  to  maintain  her  action, 
euUon°'**'  *""  ^^^  would  not  operate  to  tbe  prejudice  of  the  defend- 
ant. 
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It  is  unnecessary  to  decide,  in  this  case,  whether  a 
will  might  not  contain  provisions  which  would  deprive 
the  widow  of  her  right  to  claim  exempted  property  un- 
der the  statute,  particularly  without  a  renunciation  of 
its  provisions  for  her  benefit.  The  will  is  not  made  a 
a  part  of  the  record,  and  its  contents  do  not  appear. 
We  only  now  determine  that  the  mere  existence  of  a 
will  does  not  of  itself  preclude  the  widow  from  assert- 
ing her  claim  to  the  property  reserved  by  the  statute 
for  the  benefit  of  herself  and  her  infant  children,  if 
any. 

By  the  act  of  1843,  the  property  reserved  is  express- 
ly declared  not  to  be  assets  in  the  hands  of  the  execu- 
tor or  administrator.  No  demand  of  it,  therefore,  from 
the  executor,  by  the  plaintiff,*  was  necessary  to  enable 
her  to  maintain  her  action.  The  title  to  the  property 
vested  in  her,  and  its  sale  by  the  executor  was  unau- 
thorized and  illegal,  and  she  had  a  right  to  maintain  an 
action  of  trover  against  him  for  its  con  version  i  Jackson 
vs  Bryan,  (3  /.  /.  Marshall,  309,) 

Whether  or  not  the  plaintiff's  husband  was  a  house- 
keeper at  the  time  of  his  death,  was  a  question  of  fact 
for  the  jury  to  determine,  which  was  fairly  submitted 
to  them,  and  they  having  found  a  verdict  for  the  plain- 
tiff, and  the  Court  below  having  overruled  a  motion  for 
a  new  trial,  we  do  not  feel  authorized  to  disturb  tl^at 
verdict. 

Wherefore,  the  judgment  is  affirmed. 

Rountree  Sf  Fogle  and  Thurman  {or  apppllanti 


SqiriRBf  4c  Bo« 

ojBKi  &  GAmjrcxT 

v« 

Smith. 

Whether  the  pro- 
Tisions  of  a  will 
iinrenoiinced  by 
the  widow,  might 
not  preclude  her 
from  the  benefit 
ol  the  provisions 
of  the  Btaiuie^ 
no  I  decided. 


Trover  may  b« 
maintained,  in 
such  case, by  the 
widow,  aganst 
the  executor  who 
•ells  the  proper* 
ly  reserved  by 
law  for  her  with' 
out  a  demand. 


Squires  ^nd  Rogers  &  Garnett  vs  Smith.    Rk^libvin^ 

Errok  to  the  Bourbon  CiRcvtti  Case  11. 

Mortgages.    Replevin. 
JuooB  Gbabam  delivered  the  opinion  of  the  Court  Dictniber  13. 

This  is  an  action  of  replevin,  by  Joha  B.  Smith  against  The  case  suted. 
Squires,  &c.)  for  taking,  some  borf^,  which  the  plaintiff 
Vol.  X.  5 
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•ws?GiuimfT  «v©"  ♦^  **e  his  property,  taken  from  his  possession  by 
Skctk.         ^^^  defendants.     The  defendants  plead  not  guilty,  but, 

by  agreement,  leave  was  given  to  either  party  to  give 

in  evidence,  any  matter  which  might  be  specially  plead- 
ed.  The  facts,  so  far  as  it  is  necessary  now  to  notice 
them,  are,  that  the  horses  sued  for,  had,  together  with 
other  property,  been  mortgaged  by  Willis  T.  Smith  to 
his  father,  John  B.  Smith,  and  were  afterwards  deliver- 
^  ed  into  the  possession  of  the  mortgagee,  who  took  them 

home  with  him  and  occasionally  used  them,  (as  did  also 
said  Willis.)  The  horses  were  taken  to  Paris  by  the 
parties  to  the  mortgage  for  the  purpose  of  sale,  and 
whilst  in  the  stable  of  the  tavern  keeper,  were  levied 
upon  by  Squires,  a  Constable,  by  virtue  of  executions  in 
his  hands,  in  favor  of  his  co-defendants,  against  the  es- 
tate of  Willis  T.  Smith,  the  levy  being  made  by  their 
direction.  The  Constable  made  the  levy,  and  when 
asked  by  the  the  counsel  of  John  B.  Smith  as  to  the  na- 
ture and  object  of  his  levy,  declared  that  they  had  levied 
upon  the  horses  as  the  property  of  Willis  Smith,  and,  as 
such,  intended  to  sell  them,  in  disregard  and  defiance  of 
the  mortgage. 

This  action  was  then  commenced,  and  the  property 
restored  to  the  plaintiff,  the  mortgagee. 

The  Court,  at  the  instance  of  Smith,  instructed  the 
jury  that  if  the  horses  in  contest  were  the  same  men- 
tioned in  the  mortgage,  and  the  possession  of  them  had 
been  surrendered  by  W.  T.  Smith  to  plaintiff,  under  the 
mortgage,  before  the  issuing  of  the  execution,  and 
were  in  piaintiflPs  possession  at  the  time  of  the  levy,  and 
that  the  defendant,  Squires,  by  direction  of  the  other 
defendants,  levied  on  said  horses  for  the  avowed  purpose 
of  selling,  in  disregard  of  the  mortgage,  and  not  for  the 
purpose  of  selling  the  equity  of  redemption,  they  should 
find  a  verdict  for  the  plaintiflf. 

The  propriety  of  giving  this  instruction  is  the  princi* 
pal  matter  to  be  now  settled.  It  will  not  be  amiss,  to 
advert  briefly  to  some  former  adjudications  of  this  Couf  t 
on  kindred  questions  of  law.  In  the  case  of  Mclsaacs 
V3  HMs^  (S  I>ana,  271,)  where  the  mortgagee  had  pos- 


Digitized  by 


Google 


WINTER  TERM  1849.  Sft 

•esslon  of  the  property  ot  the  time  It  was  levied  on  by  JjJJ^^Jji^ 
an  officer,  under  execution  against  the  mortgagor,  this  r« 

Smith* 


Court  said  that  where  the  levy  recognizes  the  mortgage, 
and  the  property  is  seized  for  the  mere  purpose  of  sell- 
ing the  mortgagor's  interest  according  to  the  statute,  the 
taking  is  clearly  lawful,  and  the  remedy  by  replevin* 
-which  only  lies  for  an  unlawful  taking,  is  inapplicable. 
The  Court  did  not  admit  that  the  mere  failure  of  the  offi- 
cer to  recognize  the  mortgage  in  making  the  levy  would 
constitute  the  seizure  an  unlawful  taking;  but  waived 
the  question,  (as  not  necessary  then  to  be  decided,) 
whether  a  levy,  made  in  open  defiance  of  the  mortgage, 
and  with  the  avowed  intention  of  disregarding  it  in  the 
sale,  would  authorize  this  proceeding  before  an  attempt 
or  offi?r  to  make  the  sale  in  that  way.  In  the  case  of 
FugaU  vs  Clarkiofif  (2  B.  Monroe^  41,)  where  the  mort- 
gagee was  entitled  to  the  possession  of  property  re- 
maining with  his  mortgagor,  it  was  determined  that 
the  action  could  not  be  maintained  against  an  officer, 
who,  though  apprised  of  the  mortgage,  had  taken  it 
under  B.Ji.  fa.y  as  the  absolute  property  of  the  mort- 
gagor, and  had  avowed  his  determination  to  sell  it  with- 
out regard  to  the  mortgagee's  claim  of  title. 

The  question  reserved  in  Mchaacs  vs  Hobbs  is  now  Th«  l«7y  ©r  an 
to  be  settled;  and  m  review  of  the  cases  cited,  we  thmk  personal  proper- 
the  principles  therein  asserted  fully  determine  this  case.  JhftihTr'm^rbe 
That  the  officer,  with  a /./a.  in  his  hands  against  the  JJoVi^^or"  of 
estate  of  the  mortgagor,  has  authority  to  levy  it  upon  morunjee      w 

,  .       ,  .  /.  ..  lawful,  and  the 

the  mortgaged  property  m  the  possession  of  the  mort-  decUmiion  of 
gagee,  was  determined  in  the  case  first  quoted,  and  h'/  fnte^rfja  to 
cannot  be  doubted.  He  has  a  right  to  take.  Can  his  ^'Le  b'hopJcS 
declaration  that  he  takes  in  defiance  and  disregard  of  pen/  doea  not 

t  t     I         I       .  1  11    i_  render  iheiaktnj 

the  mortgage,  and  that  ho  mtends  to  sell  the  proper-  unlawful  and  au« 
ty,  absolutely,  and  not  subject  to  the  mortgage,  make  gBjc'rto^pToIie^ 
that  act  illegal,  which,  but  for  such  declaration,  would  J'g^Jj*"**'*®"^^ 
be  lawful  7    We  think  not.    Declarations  of  intention 
and  motive  aflfect  very  materially  the  question  of  inno- 
cence or  guilt  in  criminal  offi^nces,  but  are,  by  no  means, 
,  an  unerring  test  of  the  legality  of  an  act  in  such  a  casa 
as  this.    In  the  case  of  Swigert  vs  Thomas^  (7  Danap 
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Riuofl  323^)  it  |g  gjji J  that  ^yhatever  may  have  been  Swigcrt*» 
^'•''"«  motive  or  object  in  taking  the  property,  yet  if  as  agent 
of  the  mortgagees  he  could  have  legally  taken  the 
slaves  from  Thomas,  that  authority  should  protect  him; 
and,  as  was  said  by  the  Court,  in  Fugate  vs  Clarkson^ 
(«fpr«,)Jithe  officer's  "expressed  determination  to 
disregard  the  mortgage  cannot  be  judicially  recognized 
M  an  illegal  act;^oT  that  he  had  violated  the  law  in  ta«^ 
king  the  property,  or  would  violate  it  in  the  sale.** 

It  seems  to  us  that  the  Ji.  fa.  in  the  hands  of  the  of« 
ficer  justified  him  in  taking  the  property,  and  that  the 
action  of  replevin  cannot  at  present  be  maintained. 
He  may,  as  he  has  a  right  to  do,  change  his  intentions 
before  he  sells,  and  may  sell  subject  to  the  mortgage,  as 
he  ought  to  do  if  the  mortgage  is  in  good  faith.  After 
the  sale,  the  mortgagee's  rights  and  remedies  have  been 
clearly  pointed  out  in  the  cases  cited  in  this  opinion. 

As  the  instructions  given  to  the  jury,  and  the  verdict 
of  the  jury,  were  inconsistent  with  this  opinion,  the 
judgment  of  the  Circuit  Court  is  therefore  reversed,  and 
cause  remanded  with  directions  to  set  aside  the  verdict 
md  judgment,  and  grant  the  defendants  a  new  tria) 
without  costs,  and  for  other  proceedings  not  inconsist- 
ent with  this  opinion. 

W.  O.  4-  r.  P. /ffmtM  for  plaintiffs;  Dfft^f*  for  defend- 
wit. 


(;^8B,  Kelsoe  vs  Ellis. 

Cmse  13.  Erboe  to  thb  Moktoombry  Cibcvit. 

Practice  at  law. 
JhumUr  14>     Csibp  Juitxcb  Mabsball  delivered  the  opinion  of  the  Court 

This  action  on  the  case  was  brought  by  Ellis,  as  sur- 
Ctts  atited.        viving  partner  of  the  mercantile  firm  of  Ellis  &  Gate- 
wood,  to  recover  from  Kelsoe,  who  had  been  employed 
as  the  clerk  of  said  firm,  a  loss  alleged  to  have  been 
sustained  by  the  plaintiffi  as  survivor,  <bc.,  m  eonso* 
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qnence  of  a  false  entry  made  in  the  account  of  the  dis*        Kmuom 

borsement  of  a  large  sum  of  money  deposited  with  said         Ellh, 

firm  by  B.  Hurt,  to  be  paid  out  to  him,  or  on  his  verbal 

or  written  order.    The  false  entry  consisted  in  a  charge 

against  him  of  $200,  as  paid  to  Judge  French  or  Mr. 

French,   when  such   payment  was  not  in  fact  made* 

The  first  count  alleges  that  the  defendant  appropriated 

the  money  to  his  own  use,  and  that  Hurt  afterwards 

recovered  the  said  sum  of  $300  and  costs  against  the 

plaintiff,  as  survivor,  dec,  in  an  action,  at  law,  in  the  de« 

fence  of  which  he  incurred  large  costs  and  expenses, 

ftc.    The  second  count  does  not  specify  the  entry  com* 

plained  of,  but  stating  the  duty  of  the  clerk  in  takiog 

care  of  the  money,  &c.,  and  keeping  the  accounts,  &c., 

alleges  that  he  neglected  his  duty,  and   took  such  bad 

care,  &c.,  and  kept  the  accounts  of  disbursements,  &c., 

so  badly  and  incorrectly,  that  the  plaintiff,  as  survivor, 

&c.,  was  greatly  injured  by  the  improper  charges  and 

mode  of  keeping  the  accounts  of  said  disbuisements 

for  Hart,  so  that  a  large  sum  of  money  was  wholly 

lost  to  him,  together  with  a  large  amount  of  costs,  &c« 

d&c.    A  demurrer  to  the  declaration  was  overruled  and 

a  trial  bad  upon  the  plea  of  not  guilty,  filed  with  the 

demurrer.    A  verdict  for  $200  was  found  in  favor  of 

the  plaintiff,  and  the  defendant's  motion  for  a  new  trial 

having  been  overruled,  be  seeks  a  reversal  of  the  judg« 

ment  against  him  by  writ  of  error. 

The  record  shows  that  on  the  day  on  which  the  ver-  The  practice  of 
diet  was  rendered,  which  we  suppose  to  have  been  the  etgning  bii*  of 
last  day  of  the  term,  the  defendant,  by  his  attorney,  Tacaiion"not  ap*! 
filed  his  bill  of  exceptions  herein,  "and  by  consent  of  g^'il'rfof  A*ppeaU 
the  parties,  in  Court,  they  are  to  be  corrected  and  though  ihe  par- 
hereafter  lodged  with  the  Clerk  of  this  Court,  to  be  re-  a<reemen(  ihatit 
em-ded,  and  are  to  have  the  same  effect  as  though  they  So^^^^^uniiSmeat 
were  fully  made  out  and  signed  at  this  term."    We  »pp«w">»- 
understand  from  this  entry  that  the  biil  of  exceptions, 
then  tendered,  was  imperfect  and  was  to  be  perfected  oat 
«f  Court  and  after  the  expiration  of  the  term^    Whieh 
WHS  ao  doubt  done.    And  it  is  now  contended  that  tbft 
paper  parpdrtiog  to  be  a  bill  of  exeaptiosM^  not  having 
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KsLrox  been  made  ap  in  Court,  nor  even  in  term  time,  but  har- 
E-^Ltt.  ing  been,  at  least,  completed  and  signed  and  sealed  out 
of  Court,  and  in  vacation,  should  not  be  regarded  as  a 
judicial  act,  or  as  a  part  of  the  record  of  the  case;  and 
that  there  is  consequently  no  bill  of  exceptions  present^ 
ing  a  case  for  the  revision  of  this  Court.  But  howev- 
er  unanswerable  these  positions  might  be,  if  the  pro- 
ceeding objected  to  had  not  been  sanctioned  by  the  con- 
sent of  the  parties  entered  of  record,  and  although 
we  cannot  approve,  but  are  disposed  to  discountenance 
the  practice  of  making  up  the  bill  of  exceptions  and 
having  \i  made  a  part  of  the  record  in  vacation,  even 
under  such  a  sanction;  yet  as  without  the  consent  giv- 
en in  this  case,  and  which  for  all  that  appears  may  have 
been  voluntarily  tendered,  the  defendant'scounsel  mightf 
perhaps,  have  completed  the  bill  of  exceptions  during  the 
session  of  the  Court,  or  if  this  could  not  be  done,  might, 
and  doubtless  would,  have  obtained  leave  to  file  it  at 
the  next  term,  it  would  be  a  palpable  hardship  and  in- 
justice now,  when  each  of  these  alternatives  is  wholly 
out  of  his  power,  to  deprive  him  of  the  benefit  of  that 
consent  under  which  he  has  acted. 

What  might,  or  should  be  done  by  this  Court,  in  case 
it  were  made  to  appear  that  the  party  to  whom  this 
privilege  was  accorded  had  grossly  abused  it,  by  with- 
holding from  the  other  party  a  reasonable  opportunity 
of  inspecting  and  correcting  the  exceptions,  and  by  pro- 
curing from  the  Judge,  by  imposition,  his  signature  to 
a  perverted  statement  of  the  proceedings  in  the  case, 
we  need  not  say.  Upon  the  affidavits  and  counter  affi- 
davits relating  to  this  subject,  as  presented  upon  the  mo- 
tion to  continue  the  cnuse  in  this  Court,  for  the  purpose 
of  attempting  to  have  the  bill  of  exceptions  corrected 
in  the  Circuit  Court  at  its  next  term,  we  did  not  per- 
ceive any  evidence  of  unfairness  on  the  part  of  the 
counsel  who  drew  the  bill  of  exceptions,  either  towards 
the  opposite  counsel  or  towards  the  Judge,  whose  sig- 
Bature  and  seal,  at  three  different  places,  stating  excep- 
tions taken  to  his  opinions,  in  different  stages  of  the 
ease  anthorixed  the  presumption  that  he  had  duly  Inspect^^ 
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^d  and  considered  the  instrument,  and  that  in  his  opinion 
it  was  substantially  correct.  And  as  there  was  no  Zlum. 
prospect  of  an  alteration  of  the  bill  of  exceptions  by 
consent,  and  no  apparent  ground  for  any  coercive  ac* 
tion  of  the  Circuit  Court  upon  the  subject,  nor  any 
probability  that  he  would  even  deem  any  substantial 
alteration  necessary  to  the  justice  of  the  case;  and  as 
moreover  we  were  satisOed  upon  inspection  of  the  re- 
cord, that  although  the  evidence  may  not  have  been  stated 
as  fully  or  as  decisively  in  favor  of  the  plaintiff  as  if  it 
had  been  written  out  by  one  who  was  not  concerned 
in  the  case,  it  was  yet  sufficient  to  authorize  the  ver- 
dict, if  the  instructions  were  correct;  and  that  even  if 
stated  as  the  couusel  for  the  plaintiff  desired,  it  would 
not  have  cured  any  error  in  the  instructions,  which  we 
must  assume  to  have  been  correctly  stated,  there  seem* 
ed  to  be  no  plausible  motive  for  continuing  the  cause, 
and  no  valid  objection  to  a  decision  of  it  upon  the  re- 
cord  as  now  presented.  We  proceed,  therefore,  to  a 
brief  statement  and  consideration  of  the  instructions 
given  on  motion  of  the  plaintiff. 

These  were,  1st,  "that  if  the  jury  believe  from  the 
evidence  that  the  money  was  paid  out  of  the  store  by 
the  defendant  and  not  to  Judge  French,  then  the  law 
was  for  the  plaintiff,  and  they  must  find  for  him;"  and 
Sd,  **if  they  believed  the  money  was  paid  to  B.  Hurt  or 
some  one  else,  and  the  entry  was  made  so  negligent  as 
that  the  plaintiff  must  be  the  loser,  then  they  must  find 
for  the  plaintiff/' 

The  first  of  these  instructions  makes  the  defendant 
HaUe  for  a  mere  error  in  the  name  of  the  person  who 
received  the  money,  although  it  may  have  been  proper- 
ly paid  out  and  the  plaintiff  may  have  received  the  ben- 
efit of  the  payment,  which  is  clearly  erroneous.  The 
aeeond  instruction  supposes  that  the  money  may  have 
been  paid  out  by  the  plaintiff  himself,  or  some  one  else, 
and  not  by  the  defendant;  and  it  is  not  sufficiently  ex- 
plicit in  stating  that  in  such  case  the  liability  of  the 
clerk  depends  upon  his  having,  through  mere  negli- 
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^^"         gence,  entered  incorrectly  a  fact  which  was  correctly 
FxaHBACK.       communicated  io  him. 


The  insirnciions       ^^^  these  crrofs  in  the  instructions,  the  judgment 
b«jing  erioneoiij",  must  be  reveled.     And  we  only  remark  farther  in  refer- 

Ihe  veidict  .         ,      '     .  ,  i    .      .«»      • 

sei  imide  and  cuce  to  an  error  committed  against  the  plaintin,  that 
new  trial  ffrant-  ^^h^^^gh  the  record  of  thesuit  of  Hurt  against  him  was 
not  admissible  to  prove  that  the  clerk,  the  defendant 
in  this  action,  was  liable,  it  was  admissible  to  prove  that 
a  judgment  was  obtained  by  Hurt  against  the  plaintiff 
for  the  money  stated  in  the  entry,  now  in  question,  to 
have  been  paid  for  him  to  Judge  or  Mr.  French. 

For  the  error  in  the  instructions  above  noticed,  the 
judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial  in  conformity  with  this  opinion. 

Daniel^  Farrow^  and  Robinson  4*  Johnson  for  plaintiff^ 
Apperson  for  defendant. 


Chahcbst.  Case  vs  Fishback. 

Case  13.  .  Errok  to  thb   Bourbon  Circuit. 

Equity  jurisdiction.     Consideration^  failure  of. 
Ptttmhtr  li.     JuDoi  Simpson  delivered  the  opinion  or  the  Court 

Joseph  Case  exhibited  a  bill  in  chancery  in  which  he 
Cft3e  lUtad.  alleges  that  he  executed  a  note  of  eighteen  dollars  to 
Fishback,  as  the  surety  of  James  A.  Case,  the  note  be* 
ing,  as  he  understood,  for  the  price  of  a  mare  purchased 
by  James  A.  Case  from  Fishback ;  that  James  A«  Case 
never  got  the  mare  into  his  possession ;  that  he  believes 
jBihe  was  taken  by  Fishback » after  the  sale,  from  the  com« 
plainant*s  farm  where  be  had  her  at  that  time ;  that 
the  note  was  executed  for  the  price  of  the  mare,  and 
for  no  other  consideration,  and  therefore,  there  was  a 
total  failure  of  the  consideration  for  which  it  was.  exe- 
cuted. 

He  also  alleges  in  his  bill,  that  a  jjudgment  at  law 
had  been  obtained  against  him  on  tbe  note,  upop  anRp 
peal  to  the  Circuit  Court ;  that  upon  the  trial  of  the  ap^ 
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peal,  he    relied,  but  without  success,  upon  a  set-off,  Cai« 

which  he  agnin  asserts  in  his  bill ;  but  not  then  having  Fhhback. 
any  knowledge  of  the  failure  of  the  consideration  of 
the  note,  which  fact  he  has  since  discovered,  he  did  not 
set  up,  or  rely  upon  it,  as  a  matter  of  defence  in  the 
trial  at  law.  He  made  Fishback  and  James  A.  Case  de- 
fendants to  his  bill,  and  prayed  for  and  obtained  an  in- 
junction  against  the  collection  of  the  judgment  at  law. 
Fishback  having  filed  a  demurrer  to  the  bill,  it  was  sus- 
tained and  the  bill  dismissed.  To  that  decree  Joseph 
Case  has  prosecuted  a  writ  of  error. 

The  equity  relied  upon  by  the  complainant  was  two 
fold;  a  set-off,  and  a  failure  of  consideration.  The 
first  was  a  purely  legal  defence,  and  was,  moreover, 
destitute  of  all  equity,  having  been  set  up  and  relied 
upon  in  the  trial  at  law.  But  the  latter  presented  mat- 
ters affecting  the  equity  of  the  demand,  and  was  sufH- 
cient  to  require  the  interposition  of  the  Chancellor,  un- 
less some  reason  existed  which  precluded  him  from  ex- 
tending his  aid. 

It  is  contended  that  the  matters  relied  upon,  consti- 
tute a  good  legal  defence,  and  that  a  Court  of  equity 
has  no  jurisdiction  to  give  any  relief,  upon  the  ground 
that  the  consideration  of  the  contract  has  failed. 

It  is,  however,  a  legal  defence  which  did  not  exist  at  Couru  of  equity 
common  law.  The  right  to  it  was  given  by  the  sta^te  im  had" juri^ 
of  1801,  which  authorizes  a  defendant  to  Impeach  the  f^f>^?^  ^whS?i 
consideration  of  a  bond  bv  special  plea.  there  was  a  fail- 

_   ^  ,  /.    r  II  ,  ureolconsidera- 

liefore  the  passage  oi  that  act,  the  only  remedy  m  a  iron,  and  since 
case  like  the  present,  was  in  a  Court  of  equity.  Upon  haVe'^exdiislve 
the  fact5  alleged,  it  would  have  been  unjust  and  inequi-  l"anf**^^°*relicf 
table  for  the  vender  to  demand  the  purchase  money,  where  ifie failure 

^i-  .  1  .  .        1  .  •  ,  ,      .      ^.  "   oP^y  partial. 

It  he  made  and  persisted  in  such  a  demand,  the  Chan-  Giving  jurisdic- 
cellor  would  have  interfered  and  restrained  its  collec-  liw  whe^e^there 
tion.  The  statute  does  not  permit  the  defendant  to  "^"nsidcriuon?^ 
rely  upon  a  partial  failure  of  consideration,  and  where  ^'^  not  oust  the 
such  a  case  exists,  the  only  remedy  is  still  in  equity.         his  juriddiction 

Where  courts  of  equity  originally  obtained  and  exer-  ^^c^^Jent 
cised  jurisdiction,  that  jurisdiction  is  not  overturned  or 
impaired  by  courts  of  law  having  subsequently  granted 
Vol.  X.  6 
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^*"*         a  remedy  in  similar  cases.    Where  the  power  has  been 
TuKMAttx*       conferred  upon  the  courts  of  law  by  legislative  enact- 
ment,  the  uniform  interpretation  is»  that  it  confers  con- 
current and  not  exclusive  jurisdiction :  (1  Story^s  Equi- 
ty t  sec.  80.) 

If  the  defence  is  purely  legal  and  the  party  neglects  to 
defend »  equity  will  not  afford  any  relief.  But  when  the 
courts  of  law  and  of  equity  have  concurrent  jurisdic- 
tion»  the  Chancellor  will  relieve,  notwithstanding  the 
defence  might  have  been  made  at  law:  (2  Bibb^  300; 
3  Bibb,  248 ;  2  /.  /.  MarshaU,  139.) 

The  Courts,  in  this  case,  having  concurrent  jurisdic- 
Wb«T8  Courts  of  tiont  &nd  the  defence  not  having  been  made  at  law,  it  is 
lIaTe*owioarrent  ^^^  material  whether  the  reason  assigned  by  the  com- 
^Sii^ceibM'p?^^^  plainant  for  having  failed  to  make  it  in  trial  at  law  is 

Aiprivcd  of  hif  satisfatory  or  not.  The  Court  has  jurisdiction,  whether 
right  to  «r«nl  re-    ^,      -  .,     "^  ^  ,  ,    -  ^  ,   **  ' 

lief,  unless  the  the  failure  to  make  a  defence  at  law  was  or  not  occa- 
ed' at  *l»w*  *(uid  sioned  by  the  want  of  necessary  information  for  the 
^•^  purpose.    And,  surely,  the  fact  alleged  by  the  com- 

plainant, that  he  has  made  the  discovery  of  the  matters 
now  relied  upon  since  the  trial  at  law,  even  if  he  might, 
by  reasonable  vigilance,  have  made  it  previously,  does  not 
diminish  his  claim  upon  the  aid  of  the  Chancellor. 

The  decree  of  the  Court  below,  dismissing  the  com- 
plainant's bill,  absolutely,  is  erroneous,  as  James  Case, 
who  was  a  necessary  party,  was  not  served  with  pro- 
cess, even  had  it  been  right,  which  it  was  not,  to  sus- 
tain the  demurrer  for  want  of  jurisdiction. 

Wherefore,  the  decree  is  reversed  and  cause  remand- 
ed, with  directions  to  overrule  the  demurrer,  and  for 
further  proceedings  consistent  with  this  opinion. 
WiUiams  for  plaintiff;  Smiths  for  defendant. 


Digitized  by 


Google 


WINTER  TERM  1849.  43 


Esham  and  Wife  vs  Lamar.  Chahcbst. 

Eksor  to  the  Mason  Cikcuit.  Case  \4. 

Mortgages.     Conditional  saks. 
JcBGB  Gbaham  delivered  the  opinion  of  the  Court  D$C€mb€r  16. 

Ths  father  of  Mrs.  £sham»  having  by  a  written  in-  Ctte  lUted. 
strumentf  vested  in  her  and  her  four  children^  the  title 
to  a  young  negro  girl,  aged  about  ten  years,  the  com- 
plainants, Esham  and  wife,  in  the  year  1844,  removed 
with  their  family  to  Kentucky.  On  the  26th  of  De* 
cember,  1844,  Lamar  advanced  to  them  twenty  five 
dollars,  and  in  consideration  of  which  sum,  they  exe- 
cuted to  Lamar  an  absolute  bill  of  sale  for  the  negro 
girl.  At  the  same  time,  by  another  instrument  of  wri- 
ting, they  covenanted,  in  consideration  **  that  Lamar 
agrees  to  keep  and  clothe  said  girl  for  the  term  of  eight 
years,  to  labor  for  him  as  a  house  servant,  they  under- 
took to  guarantee  to  Lamar  the  possession  of  the  girl 
for  said  eight  years,  being  the  interest  of  their  children^ 
which,  by  said  instrument,  they  put  out  and  bound  to 
said  Lamar." 

At  the  same  time,  Lamar  executed  and  delivered  to 
Esham  and  wife  an  instrument  of  writing,  setting  forth 
that  on  that  day  he  had  bought  of  Esham  and  wife,  for 
the  sum  of  twenty-five  dollars,  all  their  interest  in  said 
girl;  and  then  said  writing  says:  **  Now  it  is  under- 
stood between  the  said  Esham  and  wife  and  the  said 
Lamar,  that  if  the  said  Esham  shall,  within  the  eighth 
year  from  this  date,  pay  to  the  said  Lamar  the  said  sum 
of  twenty-five  dollars,  with  interest  from  this  time, 
then  the  said  Lamar  will  surrender  up  the  said  negro 
girl,  if  alive,  to  the  said  Eshamtand  wife;  but  if  they 
do  not  so  redeem  said  negro  in  the  said  eighth  year, 
from  this  date,  then  they  are  to  forfeit  all  right  to  do 
so,  and  the  said  interest  of  Esham  and  wife  is  to  belong 
absolutely  to  the  said  Lamar,  but  if  they  do  redeem  said 
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EiHAM  It  M9m  negro,  then  the  bill  of  sale,  dated  this  day,  is  to  be 
Lamab.         void." 

Lamar  had  the  girl  in  his  possession  at  that  time,  and 
she  has  so  continued  up  to  the  present  time. 

On  the  4th  of  June,  1847,  Esham  and  wife,  brought 
this  suit  in  Chancery,  alleging  that  they  were,  at  the 
date  of  the  transaction,  in  almost  utter  destitution, 
strangers,  without  friends  or  credit,  and  in  "extra^*  want 
of  the  common  necessaries  of  life;  that  Lamar  being 
apprised  of  their  condition  proposed  to  lend  them  the 
twenty-five  dollars  and  take  the  girl  as  a  pledge  for  the 
re-payment  of  the  money  with  interest;  that  they  are 
very  ignorant,  and  when  they  entered  into  the  con- 
tract and  executed  the  writings,  understood  that  they 
had  the  privilege  of  redeeming  said  slave  at  any  time 
within  the  eight  years,  by  re-paying  the  money  with 
interest;  that  the  girl  is  worth  between  three  hundred 
and  four  hundred  dollars,  and  worth,  on  hire,  twenty- 
five  dollars  per  annum.  They  ask  relief.  Lamar  does 
not  controvert  the  destitute  and  necessitous  condition 
of  complainants,  but  denies  that  he  took  advantage  of 
that  condition.  He  insists  that  the  contract  was  fair; 
that  it  was  made  reluctantly  by  him,  and  at  the  urgent 
solicitations  of  the  complainants.  He  and  complain- 
ants had  been  raised  in  the  same  neighborhood  in  Ma* 
ryland.  He  insists  on  his  right  to  retain  the  girl  for 
eight  years,  and  would  not  have  advanced  his  money 
for  any  shorter  period.  The  proof  does  not  show  that 
the  complainants  misunderstood  the  import  of  the  wri- 
tings. The  negro  is  shown  to  have  been  for  a  while, 
say  for  a  year  or  two,  only  worth  her  clothing  and 
feeding,  by  way  of  hire,  but  afterwards  worth  $20  or 
$25  per  year. 

The  defendant's  counsel  insists  that  the  transaction 
cannot  be  regarded  as  a  mortgage;  that  it  is  in  fact  a 
conditional  sale,  and  that  the  defendant  cannot  be  re- 
quired to  receive  his  money,  and  yield  up  the  posses- 
sion  of  the  slave,  until  the  eighth  year  after  the  pur- 
chase. We  are  referred  to  Sloan*8  administrcUor  vs 
Willis^  (4  B,  Mon.  497,)  as  conclusively  deciding  this 
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controversy  for  the  defendant.  In  that  case,  the  con-  E*ham  6l  vvitb 
tract  was  made  in  1812,  a  full  and  adequate  price  given  Lamak. 
for  the  negro,  a  privilege  to  re-purchase  in  two  years; 
no  attempt  to  re-purchase  or  re-pay,  or  claim  the  right 
to  do  so,  was  set  up  for  eight  years.  In  1830  the  suit 
was  abated  by  complainant's  death,  and  not  renewed 
until   1841.     In  view  of  these  facts,  the  Court,  as  we  ^ 

yet  believe  very  properly,  refused  to  relieve  the  com- 
plainants. 

This  case  is  presented  under  a  very  different  aspect. 
The  slave  is  proved  to  be  worth  at  least  $350.  Her 
hire  for  a  single  year,  would  be  nearly  worth  the  sum 
advanced.  Here  is  no  delay.  The  only  complaint,  as 
to  time,  is,  that  the  complainants  have  come  too  soon. 
The  face  of  the  instruments  make  the  transaction  an 
absolute  sale,  with  permission  to  redeem.  But  whether 
it  is  a  conditional  sale,  or  a  mortgage,  is  immaterial. 

The  facts  stated  in  the  opinion  and  proved  by  the  re-  The  chancellor 
cord,  rpanifest,  conclusively,  that  the  contract,  on  the  a'ha'rd  and^urT- 
part  of  Lamar,  was  hard,  unconscientious,  and  extor-  bargahT  ex toacd 
sive,  and  such  as  the  peculiarly  unfortunate  circum-  J'^f"  °°«  ^:**o «» 

r  t  1  1  !»*•        11  1*1  I        111  ^         feeble      minded 

Stances  of  his  old  Maryland  neighbors,  should  have  for-  and  in  disiresa, 
bidden  him  to  make.  It  is  a  contract  which  ought  not  insia^uce°o?'ihe 
to  be  enforced,  but  on  the  contrary,  is  of  that  character  ">i"fed  pany. 
which  the  Chancellor,  delighting  to  do  equity  and  re- 
sist oppression,  ought  to  rescind.  The  defendant  has 
had  ample  use  of  the  negro  girl  to  fully  re-pay  him  his 
twenty-five  dollars  and  interest,  and  compensate  him 
for  taxes,  clothing,  diet,  trouble,  &c.,  and  should  pay 
the  complainants  a  reasonable  hire  for  a  portion  of  the 
time.  We  think  that  by  rescinding  the  contract,  de- 
creeing the  $25,  with  interest,  to  have  been  already 
fully  paid  by  the  use  and  services  of  the  negro  girl,  and 
that  the  defendant  be  required,  forthwith,  to  surrender 
said  girl  and  pay  to  the  complainants,  at  the  rate  of 
$25  per  year,  from  the  1st  January,  1849,  until  posses- 
sion of  the  girl  is  restored  to  complainants,  ample  jus- 
tice will  be  done  to  him. 

As  the  decree  of  the  Circuit  Court  dismissing  thd 
complainant's  bill  is  not  in  accordance  with  this  dpin- 
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Hall  fir  Wm:  i^n    jt  is  reversed,  and  cause  remanded  to  said  Court 

va 

SATitg.         with  directions  to  render  a  decree  as  herein  suggested. 
F.  S.  Hard  for  plaintiff;  Lindsey  for  defendant. 


Chanceey.  Hall  and  wife  vs  Sayre. 

Case  15.  Error  to  the  Fatette  Circuit. 

Femes  Covert.    Separate  estates  of  femes. 

December  15.     Chibf  Jvsticb  Marshall  delivered  the  opinion  of  ihe  Court 

The  land,  the  subjection  of  which  to  the  complainants 
A  conveyancc^f  demand,  Seems  to  have  been  the  specific  object  of  this 
covert  does  oot  suit,  and  which  alone  was  subjected  by  this  decree, 

▼6st  in  her  a  eep'    <  .  r    ■  4. 

urate  estate  in  does  not  Constitute  any  part  of  the  separate  estate  of 
Mnae  o*f  ^*"*ihJi  Mrs.  Hall,  as  described  or  secured  in  the  deed  of  trust 
phrase.  •    exhibited  by  the  complainant.    The  deed  of  trust  to 

Pope,  which  creates  and  secures  the  separate  estate  of 
Mrs.  Hall  in  the  property  therein  described,  certainly 
does  not  convey  the  tract  of  land  now  in  question,  nor 
does  it,  so  far  as  we  can  perceive  from  its  terms,  con- 
vey any  real  estate  whatever.     The  tract  now  in  ques- 
tion was  conveyed  by  a  stranger,  six  or  seven  years  af- 
ter the  deed  of  trust,  not  to  the  trustee,  but  directly  to 
Mrs.  Hall  in  fee  simple,  without  the  expression  of  any 
use,  trust  or  power.    Such  a  deed  to  a  married  woman 
and  her  heirs,  does  not,  by  its  own  force,  make  the  land 
conveyed  the  separate  estate  of  the/eme  in  the  techni- 
C9U9,fmeeot$n  ^  sense  of  that  phrase.    And  if  it  would  ever  become 
without  any  ex-  so  by  reason  of  its  having  been  acquired  by  appropria- 
fng  ffiTen  charge  ting  the  trust  property  or  Its  proceeds  to  its  purchase, 
tateby'^a  nofe  for  there  is  no  sufficient  averment  of  the  facts  which  would 
the  wmcnt  of  pj^ce  it  in  this  condition.     And  if  there  were,  it  never 

moneyT  01  can  a  ' 

court  of  equity  has  been  decided  in  this  court  that  a  feme  covert  may, 

ment  of  such  a  without  an  express  power  of  disposition  reserved  or 
Sf  Undf  ^*  '*^*  granted,  charge  her  separate  real  estate  by  a  mere  note 
for  money,  or  that  a  Court  of  equity  would  enforce 
such  a  note  by  the  sale  of  land.    Nor,  if  it  were  admit- 
ted that,  under  the  ante-nuptial  agreement  recited  in 
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the  deed  of  trust,  any  property  afterwards  acquired  by  ^^^  *  ^*'* 
the  wife  would  ipso  facto  become  her  separate  estate,        Sathv. 
does  It  follow  that  it  would  necessarily  become  subject 
to  the  power  therein  reserved,  and  especially  to  the 
modes  of  disposition  mentioned  or  allowed  in  that  deed 
in  reference  to  personal  property  and  slaves  which  were 
alone  conveyed  by  it? 
And  even  if  all  this  were  conceded,  still,  as  a  consid*  ?oth  at  law  and 

1  »    V       >"  equity  perto« 

erable  estate  in  slaves  and  personalty  is  conveyed  by  nai  propertT  and 
the  deed  of  trust,  which  is  not  shown  to  have  been  ex-  firWbe  tubjecu 
faausted  or  even  to  have  been  insufficient  to  pay  the  mcoTof  debu^^' 
complainant's  demands,  and  as  the  notes  evidencing 
these  demands  certainly  created  no  specific  charge  upon 
the  land,  it  was  obviously  improvident  and  in  violation 
of  the  principle  which  prevails  in  the  enforcement  of 
debts,  both  at  law  and  in  equity,  to  subject  the  land 
without  any  effort  to  satisfy  the  claim  out  of  the  person- 
alty. As  for  this  error  in  the  proceedings,  the  de- 
cree  must  be  reversed,  we  do  not  deem  it  necessary 
now  to  decide  the  questions  left  undecided  in  the  fore^ 
going  propositions.  We  have  doubted  whether  the 
case  should  not  be  remanded,  with  directions  to  dismiss 
the  bill  without  prejudice,  inasmuch  as  the  complainant 
has  failed  in  his  effort  to  subject  the  land,  and  has  point- 
ed out  no  other  specific  subject  upon  which  the  Chan* 
celloris  to  act.  But  as  his  demands,  to  the  extent  at 
least  of  the  two  smaller  notes,  (of  $350  and  $200,)  and 
perhaps  to  the  whole  extent,  seem  to  be  just  and  to  con- 
stitute a  charge  at  least  upon  the  personalty  and  slaves 
belonging  to  the  separate  estate,  and  as  the  complainant 
makes  general  reference  to  the  deed  of  trust  and  to  the 
separate  estate,  and  prays  that  the  separate  estate  may 
be  subjected,  we  conclude  that  it  would  be  more  conso- 
nant with  justice  and  the  practice  in  equity,  to  allow 
an  opportunity  for  such  further  proceedings  as  may  be 
necessary  and  proper  for  enforcing  his  demand  against 
said  separate  estate.  In  doing  which,  however,  the  de. 
fendants  will  also  be  entitled  to  a  further  oppoo-tunity 
of  contesting  the  justice  of  said  demand,  with  r^^rd 
to  which  we  only  remark  thesubsistance  of  the  largjest 
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NXZLY  A  OTHXRS 
VS 

BtrrLRR  AC. 


one,  (upon  the  note  for  $468  81,)  as  an  unsettled  debt, 
is  not  free  from  doubt.  The  claim  upon  the  $200  note, 
if  it  has  been  withdrawn,  may  be  again  brought  into 
the  case.  But  there  is  no  propriety  in  litigating  in  this 
suit,  except  as  bearing  upon  the  question  of  the  pay- 
ment of  the  note  for  $468  81,  the  disposition  made  of 
the  property  mortgaged  to  the  complainnnt  by  T.  P. 
Trotter.  The  claim  of  Hall  as  administrator,  on  ac- 
count of  the  mortgage  is,  moreover,  barred  by  time  and 
was  properly  disallowed.  In  all  other  respects,  except 
as  to  this  claim  of  Hall,  the  decree  is  reversed  and  the 
cause  remanded  for  further  proceedings. 
Robertson  for  plaintiff;  Sayre  for  defendant. 


Ejectment. 
Case  18. 

December  18. 


Neely  and  others  vs  Butler,  &c. 

Appeal  from  the  Simpson  Circuit. 


Trespass.    Pos- 


Husband  and  wife.    Curtesy.    Seizin, 
session. 

Judge  Simpsok  delivered  the  opinion  of  the  Court — Judge  Graham 
did  not  sit  in  this  case. 

This  was  an  action  of  ejectment,  brought  by  the  appel- 
C«ae  stated.  lants  against  the  appellees.  The  following  facts  were 
established  upon  the  trial :  That  the  plaintiffs'  lessors 
were  the  heirs  of  Elizabeth  Bradley,  deceased  ;  that  the 
said  Elizabeth,  during  her  lifetime,  intermarried  with 
Levin  Bradley,  and  having  given  birth  to  a  child,  died 
leaving  the  child  alive,  who  died  four  or  five  years  after 
its  mother ;  that  the  land  in  contest  belonged  to  the 
said  Elizabeth  at  the  time  of  her  marriage,  having  des- 
cended to  her  from  her  father,  Edward  Neely,  deceas- 
ed; and  was,  at  the  time  of  the  marriage,  and  during 
the  whole  period  of  the  coverture,  in  a  wild  and  uncul- 
tivated state,  the  growth  of  timber  upon  it  not  having 
been  disturbed.  Bradley  sold  the  land  after  the  death 
of  his  wife,  and  his  vendees  and  those  claiming  under 
them,  who  are  the  appellees,  have  been  in  possession, 
under  the  purchase,  for  several  years  clearing  and  cul- 
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tivatini;  it.    No  person  whatever  was  adversely  pos-  N«taT *©«■»• 

sessed  of  the  land  during  the  coverture^  nor  any  other     Butlkb  ac. 

title  to  it  beard  of  by  the  witnesses,  except  the  title  of 

the  wife.    The  husband  had  paid  the  taxes  on  it  from 

the  time  of  the  marriage  until  he  sold  it.    But  there 

was  no  proof  that  the  wife  had  actual  possession  of  it 

at  the  time  of  the  marriage*  or  that  the  husband  had 

entered  upon  it  or  acquired  the  actual  possession  of  it* 

at  any  time  during  the  coverture.     The  husband  was 

still  living. 

The  parties,  by  consent,  dispensed  with  a  jury  and 
sabmitted  the  whole  case  to  the  Circuit  Judge,  who  de- 
cided in  favor  of  the  defendants  in  the  action,  and  from 
that  decision  the  lessors  of  the  plaintiff  have  appealed. 

The  only  question  is,  whether  the  husband,  after  the  Theqotttloa  lor 
death  of  his  wife,  was  entitled  to  the  land  as  tenant  by  <««ci«»ioa. 
the  curtesy?  As  there  was  no  actual  seizen  of  the  land, 
by  the  wife  or  the  husband  during  the  coverture,  it  is 
plain  that  he  was  not  tenant  by  the  curtesy,  if  actual 
seizen  be  requisite  to  the  creation  of  the  estate.  It  is 
not  denied  that  actual  seizen  was  necessary  lor  this  pur- 
pose at  common  law,  but  it  is  contended  that  no  such 
necessity  exists  in  this  state,  in  the  case  of  lands  which 
are  wild  and  uncultivated;  and  we  are  referred. to  the 
decision  of  the  Supreme  Court  of  the  United  States: 
(1  Peters^  SXfi;)  and  to  the  decision  of  the  State  of  New 
York  :  (8  Johruon^s  Report^  271,)  in  support  of  this  po- 
sition. 

The  same  question  was  made  in  this  Court  in  the  Vtnandate     •• 
case  of  Vanarsdaie  vs  Founikroy's  heirs;  but,  as  in  that  Jitun  «%7?h!id 
case,  the  husband  had  acquired  the  actual  possession  of  frotttl»«- 
the  land,  during  the  coverture,  by  his  vendee,  who  had 
entered  and  taken  possession  of  it  by  the  authority  of 
the  husband,  which  was  deemed  sufficient  to  perfect  his 
title  as  tenant  by  the  curtesy,  it  was  not  considered 
then  necessary  to  decide  it.    And  although  the  Court 
in  that  case  stated,  arguendo^  that  one  of  the  reasons 
that  existed  at  common  law  for  requiring  actual  seizen,  • 

by  the  husband,  of  the  wife's  land  during  coverture* 
▼iz :  to  enable  the  heir  to  take  the  estate  after  the  death 
Vol.  X  7 
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»mMLr^oTnmM9  ^f  ^j^^  ^jf^^  ^^y  jescent  from  her,  did  not  exist  in  this 
BuTL»B,  &c.  State  under  our  law  of  descents,  yet  it  was  not  intima- 
ted in  that  opinion  that  such  seizen  was  dispensed  with; 
but,  on  the  contrary,  a  reason  was  given  why  the  hus- 
band is  required,  in  this  State,  to  take  the  lands  of  his 
wife  into  actual  possession,  viz :  to  strengthen  her  title 
to  them,  and  to  protect  them  from  intrusion  and  from  a 
hostile  possession  which  might,  by  its  continuance,  en- 
danger her  right.  This  reason  exists  in  full  force,  and  . 
under  the  course  of  decisions  in  this  Stute,  in  relation 
to  the  possession  of  real  estate,  makes  an  actual  posses- 
sion indispensibly  necessary  to  the  attainment  of  the  ob- 
ject contemplated. 

Actual  possession  is  necessary  to  maintain  trespass: 
A  patent  does  Walton  vs  Clark,  (4  Bibb,  218.)  A  patent  from  the 
paieniee  actual,  Commonwealth  does  not  invest  the  patentee  with  actu- 
tn^onlyf {2  mil]  ^I  seizen,  but  only  a  seizen  in  law :  Sfeward^s devisees  vs 
412:  4  'lb.  67.) '  Crawford,  (2  Bibb,  412,)  Speed  vs  Buford,  (4  Bibb,  57.) 
These  doctrines  have  uniformly  governed  the  decisions 
of  this  Court  wherever  they  were  applicable. 

Now,   unless   the   husband  acquires   actual  posses- 
Tretpati  eannot  sion  of  the  lands  of  his  wife,  no  action  can  be  main- 
upon  *"r"Tc"g*l  tained  against  a  trespasser,  the  injury  committed  by 
Sf ri^hirnSrTc'ji  ^^^  ^as  to  go  Unredressed.    An   action  of  ejectment 
oibie  entry  and  can  be  brought  upon  the  right  of  entry,  but  a  writ  of 
right  cannot  be  maintained  unless  there  has  been  actu- 
al seizen,  nor  will  a  writ  of  forcible  entry  lie,  unless 
there  has  been  a  possession,  in  fact,  of  the  land  claimed 
in  the  writ.     THe  protection  of  the  land  from  injury, 
and  the  speedy  removal  of  a  wrong  doer  from  an  ille- 
gal possession  of  it,  by  a  writ  of  forcible  entry,  requirefii 
that  the  husband  should  have  it  in  actual  possession  by 
himself  or  lessee. 

And  in  this  State,  where  there  are  so  many  conilict- 
It  li  the  duty  ot  ing  claims  to  land,  originating  out  of  the  mode  in  which 
Birengihen'*  the  the  public  lands  were  appropriated  and  titles  to  them 
to^he/  landr'by  acquired  by  individuals,  it  becomes  very  important  to 
rfposaession,  it  he  the  claimants  to  have  their  lands  reduced  to  actual  poe- 

lailB  to  do  so  dU' 

Tin;  the  coveri-  session,  for  the  purpose  of  strengthening  their  titles 
ntutby  the^^cuci  against  adversary  claims.    Actual  possession  might  reiv 
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der  the  title  of  the  wife  valid,  even  under  a  junior  pa*  Nwlt  aotmm 
tent,  if  continued  a  sufficient  length  of  lime.  And  Bim.sm»  6e. 
where  she  holds  under  the  elder  patent,  such  possession  icsy  after  the 
may  be  necessary  to  the  security  of  her  title,  as  there  wife, 
may  exist  an  elder  inchoate  title  by  entry,  although  the 
patent  may  be  a  junior  one.  So  long  as  the  land  re- 
mains unoccupied,  and  not  reduced  into  actual  posses* 
sion,  the  lapse  of  time  has  no  effect  in  strengthening  the 
title  of  the  wife,  or  creating  a  bar  to  an  adverse  and 
hostile  claim.  It  is  therefore  the  duty  of  the  husband* 
to  enable  him  to  protect  the  land  from  injury,  and  for 
the  purpose  of  fortifying  the  title  of  his  wife,  to  take  it 
into  actual  possession.  The  wife  being  disabled,  by 
coverture  to  doit  herself,  the  law  devolves  the  duty  on 
the  husband,  and  if  he  fails  in  its  performance,  he  has 
no  interest  in  the  land  upon  the  death  of  the  wife.  The 
uniform  course  of  the  decisions  in  this  Court,  therefore, 
has  been  to  regard  actual  seizen,  by  the  husband  during 
coverture,  as  necessary  to  entitle  him  to  an  estate  in 
the  land  of  his.  wife  after  her  death,  as  tenant  by  the 
curtesy. 

The  doctrine  of  the  Supreme  Court  of  the  United  The  doetrine  of 
States  is,  that  the  title  to  waste  and  uncultivated  lands  ^ew  York   and 
draws  to  it  the  possession,  and  that  the  patentee.  With-  u?^&*SJ<rf***^'' 
out  any  actual  entry  thereon,  is  deemed  in  possession, 
so  as  to  be  able  to  maintain  a  writ  of  right,  or  an  ac- 
tion of  trespass  for  entering  upon  the  land  and  cutting 
the  timber.    The  same  doctrine  is  held  by  the  New 
York  Courts,  and  the  consequence  is,  that  if  the  wife 
be  the  owner  of  waste  uncultivated  lands,  not  held  ad- 
versely, she  is  deemed  seized,  in  fact,  so  as  to  entitle  her 
husband  to  his  right  of  curtesy.     This  doctrine,  how- 
ever, is  in  direct  conflict  with  that  which  has  been  set- 
tled by  this  Court,  and  which  has  uniformly  governed 
H  in  its  decisions  upon  the  same  subject.    The  princi- 
ples of  the  common  law  have  been  adhered  to  by  it. 
Mo  distinction  has  been  made  between  cultivated  lands 
and  those  that  remain  in  a  state  of  nature.    A  person 
acquiring  title  to  lands,  by  descent  or  devise,  or  deed  of 
bargain  and  sale,  has  no  possession,  in  fact,  before  en- 
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nxsLT  AOTBna  tiy,    jhe  titlc  givcs  him  or  her  a  legal,  but  not  an  ac- 

BiTTLMi,  ac.  tual  seizen.  The  patentee  of  wild  uncultivated  lands, 
although  they  are  vacant,  and  not  held  adversely,  is  not, 
for  any  purpose,  deemed  seized  in  fact,  before  entry. 
He  cannot  even  maintain  trespass  for  entering  upon  the 
land  and  cutting  the  timber.  He  has  a  right  of  entry, 
but  the  exercise  of  this  right  is  necessary  to  invest  him 
with  a  full  and  complete  title,  which  consists  in  the  ac** 
tual  possession,  and  right  of  possession,  and  right  of 
property  combined. 

The  Supreme  Court  of  the  United  States,  and  the 
Courts  of  New  York,  having  settled  the  principle  that 
the  owner  of  waste  lands  is  deemed  possessed  in  fact, 
for  certain  purposes,  before  entry,  it  followed,  as  a  ne- 
cessary consequence,  that  when  the  wife  owned  lands 
of  that  kind,  the  husband,  without  having  made  an  ac« 
tual  entry,  was  held  to  be  seized,  in  fact,  and  entitled 
to  bis  curtesy.  In  this  State  where  a  contrary  princi- 
ple has  been  established,  and  the  owner  of  uncultivated 
lands  is  held  not  to  have  a  possession,  in  fact,  until  it  be 
acquired  by  entry,  a  diiferent  result  is  necessarily  pro- 
duced, and  where  the  wife  is  the  owner  of  lands  of  that 
description,  of  which  she  is  not  possessed,  in  fact,  at 
the  time  of  the  marriage,  the  husband  has  no  right  to 
curtesy,  unless  he  enters  and  acquires  the  actual  pos- 
session during  coverture.  A  different  decision  of  the 
question  would  be  virtually  a  departure  from  the  set* 
tied  doctrine  of  this  Court  upon  the  subject  of  legal  and 
actual  seizen  of  land,  and  the  necessity  of  an  entiy  by 
the  owner  to  acquire  the  latter. 

We  are  therefore  of  opinion,  that  upon  the  facts  in 
this  case,  the  husband,  after  the  death  of  the  wife,  was 
not  entitled  to  curtesy  in  the  lands  sued  for. 

Wherefore  the  judgment  is  reversed  and  cause  re- 
manded for  a  new  trial,  and  further  proceedings  consist- 
ent with  this  opinion. 

Wilkins  arid  W.  L.  Underwood  for  appellants;  Orider 
lor  appellees* 
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Tatlok  &  WxFX, 

Samk 

va 
Dalc. 


Craig  vs  Taylor  and  wife.     Same  vs  Dale.  Ejectments. 

Appeals  from  the  Woodford  Circuit.  Ctue  17. 

Verdicts,     Practice  in  Circuit  Courts, 
JoDGB  Obiham  delivered  the  opinion  of  the  Court.  December  J8. 

These  are  actions  of  ejectment  brought  by  the  ap-  case  stated  and 

pellees  against  the  appellant  to  obtain  possession  of  a  be^c'n  decided^— 

tract  of  land  sold  by  the  Sheriff  of  Woodford,  by  vir-  <^««  J  ^-  -^««- 

r  .1.1         .  ^.,  roe  i67.) 

tue  of  executions  in  his  hands  against  Craig,  and  at 
which  sale  the  appellees  became  purchasers,  and  ob- 
tained a  deed  from  the  Sheriff  for  the  land  sold.  A 
verdict  having  been  rendered  for  the  plaintiff,  the  case 
was  brought  to  this  Court  by  Craig's  appeal,  and  the 
judgment  of  the  Court  below  reversed  :  (6  B,  Monroe^ 
457.) 

Before  the  levy  of  the  execution,  by  the  Sheriff,  on 
the  land  in  contest,  (which  is  part  of  a  larger  tract, 
then  in  Craig's  possesion  by  previous  conveyance  from 
another,)  Craig  had  sold  a  part  of  said  larger  tract  to 
Christopher,  and  a  line  had,  by  parol,  been  agreed  upon 
by  the  parties,  Craig  and  Christopher,  up  to  which 
Craig  sold.  In  the  deed  from  the  Sheriff  to  the  appel- 
lees, which  specifies  the  entire  boundary  of  Craig's 
tract,  as  it  was  previous  to  the  sale  to  Christopher,  so 
much  of  the  said  tract  is  excepted  from  the  Sheriff's 
sale  and  deed,  as  Christopher  was  entitled  to  by  agree- 
ment with  Craig^  The  judgment  was  reversed  mainly 
because  in  the  opinion  of  the  Court,  "  the  evidence,  as 
then  exhibited  in  the  record,  did  not  authorise  the  jury 
to  find  that  there  had  been  such  a  severance  of  title  as 
would  have  made  the  lessors  in  these  actions  tenants 
in  common  of  a  particular  part  of  the  tract  to  the  ex- 
clusion of  Christopher,  and  would  have  made  him  sole 
tenant  of  the  residue,"  and  for  the  further  reason,  if 
the  evidence  would  have  authorized  such  a  finding,  yet 
the  verdict  for  a  certain  portion  of  the  whole  land  men- 
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Craio  tioned  in  the  declarations,  did  not  necessarily  imply 

TjLTLOR&Winr,  that  the  jury  did  find  that  there  had  been  such  a  divi- 
V8  sion,  and  there  was  no  referance  in  the  verdict  to  any 

^'^^'  object  or  fact  restricting  their  finding  to  any  distinct 
portion  of  the  boundary  described  in  the  deed,  or  that 
the  possession  of  the  defendant  was  thus  restricted, 
and  of  course  there  was  nothing  to  restrict  the  posses- 
sion to  be  delivered  to  the  plaintiffs. 

After  the  case  had  been  returned  to  the  Court  below, 
and  the  trial  was  had,  and  a  verdict  and  judgment  be- 
ing again  rendered  for  the  plaintiffs,  now  the  appellees, 
it  is  once  more  before  this  Court  by  Craig's  appeal. 
The  proof  now  in  the  record  is,  that  before  the  levy 
The  evidence  &  Craig  and  Christopher  had  agreed  on  a  certain  branch 
iMUiuL  ^'^  *  **s  the  boundary,  but  at  the  time  of  the  sale  by  the  Sher- 
iff, there  had  not  been  a  survey  made  of  Christopher's 
part.  After  the  sale  by  the  Sheriff,  Craig  said  that  the 
agreement  with  Christopher  had  been  completed ;  that 
the  recitals  in  the  Sheriff's  deed  were  correct,  and  the 
object  of  the  survey  was  simply  to  get  the  quantity  of 
land  Christopher  was  to  have  from  Craig.  On  the  14th 
November,  being  seven  days  after  the  Sheriff's  sale, 
Craig  made  a  deed  to  Christopher,  according  to  the  pa- 
rol agreement  made  before  the  Sheriff's  levy,  and  set- 
ting forth  the  metes  and  bounds  of  that  part  of  the 
tract  bought  by  him  of  Craig.  At  the  date  of  the  ser- 
vice of  the  declarations  in  ejectment,  the  defendant  was 
in  possession  of  the  land.  The  defendant  objected  to 
the  reading  of  the  deed  of  Craig  to  Christopher  as  evi- 
dence to  the  jury,  but  the  Court  overruled  his  objec- 
tions. In  each  of  these  cases  the  jury  brought  into 
Court  the  following  verdict:  "We,  of  the  jury,  find 
the  defendant  guilty  of  the  trespass  and  ejectment  in 
the  plaintiff's  declaration  mentioned,  and  assess  his 
damages,  by  reason  thereof,  to  one  cent."  When  the 
verdict  was  read,  the  jury,  by  their  foreman,  stated  that 
they  intended  to  find  upon  the  line  of  division  mention- 
ed in  the  deed  from  Craig  to  Christopher,  but  did  not 
tbiok  it  neotmhry  to  put  it  in  their  verdict,  aor  did 
Ihey  deem  it  necessary  to  find  the  different  tnterette  of 
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the  plaintiffs ;  and  thereupon  the  Court  permitted  the  ^"» 

plaintiffs'  counsel  to  write  a  form  of  verdict,  which  spe-  TATLoft^i  Wm« 
cifies  the  portion  the  plain  tiffs  recovery,and  excludes  the  r« 

land  contained  in  the  deed  to  Christopher,  The  jury^  ^^'^' 
on  instructions  from  the  Court  that  they  had  a  right  to 
review  their  verdict,  make  their  own  calculations  and 
return  the  prepared  verdict  if  they  approve  it,  or  mod- 
ify or  change  it  as  they  thought  proper,  retired  and 
then  brought  in  the  verdict  as  prepared  by  the  counsel. 

The  appellants,  in  their  motion  tor  a  new  trial,  (the 
overruling  of  which  is  assigned  for  error,)  insist  that 
the  Court  erred  in  permitting  the  deed  from  Craig  to 
Christopher  to  be  read  as  evidence,  and  in  permitting 
the  verdict  of  the  jury  to  be  returned  in  the  manner  It 
was  done,  and  in  its  instruction  to  the  jury. 

We  do  not  perceive  any  error  in  the  admission  of 
that  deed  as  evidence.  It  was  but  completing  and  car*- 
rying  into  effect  the  parol  contract  made  before  the 
levy.  The  sale  was  made,  excluding  the  land  sold  to 
Christopher,  the  precise  boundaries  of  which  are  now 
embraced  in  the  deed,  which  was  made  by  Craig  him- 
selfl  He  has  no  cause  of  complaint,  and  had  no  right 
to  object  that  it  was  used  against  him. 

Nor  do  we  perceive  any  error  in  relation  to  the  ver-  It  i8  the  duty  of 
diet.  It  is  the  duty  of  a  Court  not  only  to  see  that  the  {hJ^hr TerdicT 
verdict  of  the  jury  be  put  into  proper  and  legal  form*  ?,[ ''Jj^ip^r  *'cgar 
bat  that  it  be  so  shaped  as  clearly  to  carrv  out  the  find-  fo'm,  and  ao  ar 

^     ,       .  ,  1        A  '    .    ^  1  1        lo  carry  out  thetr 

mg  of  the  jury,  whenever  the  Court  are  miormed  by  fiDdiog. 
the  jury,  as  they  were  in  this  case,  what  fact  they  in* 
iend^  by  their  verdict,  to  establish  as  true.  The  verdict, 
in  each  of  the  cases,  s(>ecifies  the  portion  of  the  land 
which  each  plaintiff  should  recover,  and  excludes  ex- 
pressly BO  much  of  the  land  conveyed  to  Craig,  as  had 
been  conveyed  by  him  to  Christopher.  It  is,  therefore, 
in  strict  conformity  with  the  law  of  the  case,  as  deci« 
ded  by  this  Court,  when  the  case  was  here  before:  (0 
B,  MonroCf  457.)  The  instructions  of  the  Court  are 
in  conformity  with  the  principles  heretofore,  and  now^ 
settled  in  these  caaes* 
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Prmcott  There  being  no  error  in  the  judgnnent  of  the  Circuit 

ptEiooTT'iH'  .   Court,  they  are  therefore  affirmed. 

Hewitt  for  appellants ;  Kinkead  for  appellees. 


Chahcbst.  Prescotr?)^  Prescott's  Heirs. 

Case  18.  Error  to  the  Trigg  Circuit. 

lObm     56 

^"Q      ^^^  Wills.    Devises.    Jurisdiction.    Limitation. 

Dicemhgr  19.     Cbivp  Juiticb  Mabshall  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  by  three  of  the  children  and  heirs 
Case  stated.  of  Mrs.  Chloe  Prescott,  deceased,  fornnerly  Chloe  Saw- 
yer, against  her  other  children  and  heii^s  and  her  hus- 
band, John  H.  Prescott,  for  a  division  of  certain  slaves, 
which  they  allege  became  the  property  of  the  children 
of  said  Chloe  after  her  death,  under  and  by  virtue  of  a 
clause  in  their  grandfather's  will.  John  H.  Prescott, 
the  father  of  the  complainants,  contests  their  claim,  on 
the  ground,  first,  that  the  will  referred  to  gives  them  no 
Interest  in  the  slaves,  and,  secondly,  that  he  had  had 
them  in  posession  as  his  own  for  many  years,  and  for 
seven  years  after  the  death  of  his  wife,  claiming  them 
as  his  own,  &c.  The  principal  question  in  the  case, 
arises  under  the  will  of  David  D.  Sawyer,  admitted  to 
record  in  May,  1809,  and  which  contains  the  following 
clause,  under  which  the  two  slaves,  therein  mentioned, 
from  whom  the  others  now  in  contest  descended,  passed 
to  the  de/isee,  Chloe  Sawyer,  and  are  now  claimed  by 
her  children:  "Item,  I  lend  the  use  of  negroes  Kate 
and  George  to  my  daughter  Chloe  Sawyer  during  her 
natural  life,  and  at  her  death  to  be  equally  divided  be- 
tween the  heirs  lawfully  begotten  of  her  body,  and  for 
the  want  of  such  heirs,  to  fall  to  my  daughter,  Fanny 
Sawyer."  A  previous  clause  gives  two  slaves  to  the 
daughter  Fanny,  in  precisely  the  same  terms,  and  they 
are  to  fall  to  Chloe  on  the  same  contingency.  But  the 
contingency  provided  for  does  not  appear  to  have  hap- 
pened, and  the  case  stands  upon  the  clause  above  quo- 
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t9d.    The  quaslioQ  m,  wb«tber  the  words  ''heirs  of  her       p^wott 
hpdy^  are  to  be  regarded  as  words  of  purchase,  giving  P^ioott'b  H'»> 
to  the  persons  thereby  desighated,  an  independent  es- 
tate, to  eooiifaence  in  possession  kt  the  death  of  the  de- 
visee, for  life,  or  whether  they  are  to  be  taken  as  words 
of  limitation!  attaching  to  the  previous  estate,  an4  en- 
lai^ng  It  from  an  estate  for  life  to  an  estate  tail,  which 
Would  give  to  the  first  devisee  the  absolute  property; 
the  consequence  of  which  wobld  be,  that  on  her  mar- 
riage, the  slaves  vested  in  her  husband  absolutely,  and 
^the  persons  who  were  the  heirs  of  her  body  h't  her 
death  would,  as  such,  be  wholly  *cut  off. 
Upon  the  words  of  the  clkus^,  \ve  think  it  impossiiSle  '%  lend  the  use 

^ji%Li  i.../»i  .     of  uegrocfl  Kand 

to  doubt  thbt  the  actual  intention  of  the  testator  was,  u  to  my  daugh- 
that  his  drfftghter  should  have  only  an  estate  for  lifcl,  nai.uaUil2fi?d 
and  that  at  her  death,  such  persons  as  were  then  the  Ji  ^^^  n**}^".!,*' 

•  ,  J       D6  equally  dma- 

heirs  df  her  body  should  tarke  the  slaves,  and  for  want  ed  between  the 
'of  sucA  heirs  at  that  tim^,  they  should  pass  to  the  other  hego\ten  ^oi  her 
daughter,  Fanny.    This  intention  is  indicated,  not  only  ^^i  *^V**iach 
by  the  express  !imitati6n  during  the  natural  life  of  the  m^diufhterV*'^ 
first  devisee;  but  also  by  the  terms  of  the  gift  to  her,  held  that  upon 
which  import  that  she  is  to  have  the  usufructuary  in!  (laughter  c,  the 
terest  only ;  and  especially  by  the  expressions,  "  and  at  llfd  *'t£i"^i^ 
her  death  to  be  equally  divided  between  the  lawfully  be-  ^olJc^chUdiS!* 
gotten  heirs  of  her  body,"  by  which  it  is  clearly  deno- 
ted that  there  was  to  be  a  division  at  her  death,  among 
those  who,  at  that  time,  should  answer  the  description 
of  "  heirs  of  her  body,"  (probably  meaning  her  chil- 
dren,) and  that  the  testator  intended  a  benefit  to  those 
particular  persons,  and  did  not  intend  to  embrace  the 
whole  line  of  heirs  of  the  body,  to  take  in  succession. 
And  although  it  may  be  certain  that  the  alternate  devi- 
see* Fanny,  could  not  take  under  the  v^ill  as  long  as 
there  should  be  heirs  of  the  body  of  the  first  devise^', 
we  dtem  it  equally  certain,  upon  the  words  of  the  ivill; 
that  it  was  only  on  the  contingency  of  there  being  no 
beiis  of  the  body  of  the  first  devisee,  who  might  take  at  , 
bar  death,  that  the  alternate  devise  in  remainder  was 
to  Have  eflbct.    The  word  siick  in  the  devise  over  is  rel- 
ative only,  and  the  expression  **  for  want  of  sUch  Heirs" 
Vol.  X.  8 
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Pejmoott       means,  for  want  of  snch  heirs  as  were  before  designated 
PitgBcoTT's  H'i.  and  provided  for,  that  is,  heirs  of  the  body  of  the  first 
devisee  living  at  her  death. 

It  is  true,  the  words  "  heirs  of  her  body"  are  appro* 
^fhrbcfd  ''^are  P^'^^^  words  of  limitation,  and  commonly  and  properly 
properly  used  a«  used  for  the  Creation  of  an  estate  tail,  which  is  an 
Uon,  and  proper*  estate  to  a  person  and  the  heirs  (general  or  special) 
iroai?ot  of  «!  o^  *^»s  ^^^y-  But  it  is  also  well  settled  by  numerous  de- 
tales  tall,  which  cisions,  that  not  only  "  heii-s  of  the  body,**  but  the  more 

is  an  estalc  lo  a  '  ,      e    .     ..  ,  ,J, 

person,  and  the  general  word  "  heirs"  or  the  more  specific  terms  •*  heirs 

■pec'iaho^h'isbo'  male,  or  heirs  female  of  the  body,  or  of  two  bodies/' 

fha/\h«" '"words  '"^y  ^®  ^^^^  ^°^  operate  as  words  of  purchase.    It  is  a 

•'heirs  of  ihe  bo-  question  of  intention,  whether  these  words  are  used  to 

dy" — "heirs  '^    ^  .     *     ,.  /•  t     .         r    i  i  ■     i 

•'heirs  mnie  or  denote  the  whole  line  of  heirs  of  the  sort  described,  to 

dy"o*  of°iwo  bo-  take  in  succession  as  such  heirs,  or  to  denote  only  a  par-^ 

Bwd  and"opera^e  ticular  person  or  class  of  persons  who  may  come  under- 

•swords  01  pur-  that  description  at  the  time.    When  used  in  the  former' 

sense,  they  are  words  of  limitation^  d^fihlfig  or  limiting'^ 

the  previous  estate  to  which  they  apply.    When  used* 

in  the  latter  sense,  they  operate  merely  as  designation^ 

persona  or  personarum;  and  are  held  to  be  words  of  pur-  ♦ 

chase  giving  a  new  estate  to  the  person  designated. 

If  it  be  conceded  that  the  rule  in  Shelly's  case,  «*  that 
wherever  the  ancestor  takes  an  estate  for  life,  and  in 
thfe  same  conveyance  an  estate  is  limited  to  his  heirs  or 
the  heirs  of  his  body,  he  will  be  vested  with  the  fee, 
and  his  heirs  will  take  by  descent,  and  not  by  purchase,** 
(4  Bibb^  390,)  is  authoritative  here,  and  applicable  to  a 
devise  of  slaves,  its  application  is  still  subject  to  the 
question  of  the  sense  in  which  the  word  **  heirs,  or 
heirs  of  the  body"  are  used.  And  although  it  may  be 
prima  facie  inferred  that  the  testator  used  the  words 
as  embracing  the  whole  line  of  his  heirs  in  succession^ 
this  inference  may  be  overthrown  by  circumstances  in. 
dicating  with  sufllcient  certainty  a  contrary  intentioRr 
**  to  use  the  words  in  a  more  restrictive  and  untechni* 
eal  sense,  and  to  point  out  such  individual  .person  (or 
persons)  as  should  be  the  heir,  &c.  of  the  tenant  for 
life  at  his  decease:"  (Fe«ni« on /Jem.  188-9.)    And  if 
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the  words  are  so  used,  the  application  of  the  rule  is       PMmv 
repelled :  (lb.)  PnageoTT'i  H*i. 

In  the  cases  of  Doe  vs  Leming^  (2  ButTf  1100;)  of 
Doe  vs  Chff,  (11  East.  668;)  Gretion  vs  Howard,  (6 
TauTiton^  94;)  and  other  English  cases,  in  some  of 
vhich  the  first  devise  was  not  expressly  for  life,  the 
technical  sense  of  the  words  **heirs  of  the  body/*  was 
held  to  be  restricted,  and  those  words  to  be  read  as 
words  of  purchase,  by  reason  of  such  additional  words 
or  directions  as  broke  the  ordinary  course  of  descent, 
and  showed  that  the  estate  was  not  to  descend  from  the 
first  devisee.  Among  these,  the  circumstance  that  the 
heirs  of  the  body  were,  at  the  death  of  the  first  devisee, 
to  take  the  estate  expressly,  share  and  share  alike,  or 
as  tenants  in  common,  or  that  it  was  to  be  equally  di- 
vided between  them,  &c.,  held  a  prominent  place;  and 
in  the  two  last  cases  this  circumstance  was  clearly 
deemed  suflScient  to  demonstrate  that  the  testator  meant 
^'children,"  and  not  the  whole  line  of  heirs  in  succes- 
sion. The  case  of  McNair*s  administrator  vs  Haw* 
kins,  (4  Bibb,  390,)  decided  in  this  Court  in  1816,  adopts 
the  same  principle.  And  although  the  modern  case  of 
Jesson  vs  Wright,  (2  Bligh.  1,)  in  which  the  House  of 
Lords  reversed  the  judgment  of  the  King's  Bench,  in 
Doe  vs  Jesson,  (5  Maul  4*  SeL,  95,)  has.  in  opposition  to 
the  decision  in  the  King's  Bench,  overruled  the  prior 
cases  above  cited  in  the  point  referred  to;  and  although 
the  decision  in  Jesson  vs  Wright  may  have  been  since 
followed,  not  only  in  England,  but  in  several  of  the 
United  States,  as  in  Ross  vs  Toms,  (4  Deverenx*  Re* 
parts,  277,)  we  find  no  case  in  which  this  Court  has 
abandoned  the  principle  recognized  in  the  case  of  Mc* 
Nair^s  administrator  vs  Hawkins,  and  we  do  not  feel 
bound  to  change  the  rule  of  property,  as  deduced  from 
the  decisions  of  our  own  Courts,  declaring  the  law  in 
conformity  with  former  decisions  in  England,  because 
the  Coui^  of  that  country  have  changed  the  rule  or 
declared  it  to  be  different,  and  have  been  followed  in 
this  change  by  other  Courts  in  this  country.  It  is  man- 
4est  from  the  opinion  delivered  in  the  case  of  Ross  vs 
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Pbjbscott       Toms^  {supra;)  that  If  Jessrm  vs  Wrigh^  ha<^|  iicjt  been 
pMMogTT'aMrg.  decided;  or  had  not  been  heard  of,  the  Court,<^f  Norfli 
Carolina  would  have  decided  the  case  in  confiytnity  wjth 
the  principles  of  Doe  \i  Chf  and  Orttton  vs  Howard^ 

We  adhere  to  'the  principle  of  the  case  of  JlfclVofr** 
administrator  vs  ffawkini,  ^'Bibb^  t90,)  and  are  o/ 
opinion  that  there  is  enough  ill  this  devise,  to  show  thkt 
the  testator  did  not  use  the  words,  "hclrs^cSflirfHbbdy," 
in  the  technical  sense  as  embracing  the  \vht34o'  line  of 

'  her  descendants  in  succession,  but  in  the  restricted  aUd 
unt^chnical  sense  of  denoting  the  individaals  who  might 
be  the  heirs  of  h^r  body  at  the  time  of  her  death.   We 

'  will  not,  on  the  presumption  of  a  benefit  intepded  to 
the  whole  line  of  heirs,  ns  long  as  there  should  :bQ  any, 
and  of  a  benefit  intended  to  the  daughter  Pauny,  or 
her  heirs,  upon  the  indefinite  failure  of  the  first  ^ine, 
howfever  remote,  give  a  construction  to  the  clause,  oon- 

•  trary  to  the  natural  meaning  of  the  words,  and  by 

•  which  all  benefit  of  the  devise  is  taken  -away,  both  from 
the  heirs  of  the  body  of  the  first  devisee  and  from  those 
who  were  to  have  the  remainder.  And  we  remark,  as 
affofijifpg  some  cpnfirmation  to.  the- view  we  have  taken, 
that  the  ultimate  devise  is  not  to  the  daughter  Fanny 
and  her  heirs,  but  to  her  alone. 

We  are  of  opinion,  therefore,  thut,  the  children  of 
Tt^e  tMUtorheM  Chloe  PrescQtt,  living  at  her  death,  and  who  were  then 
to>tendby^^i^^^  heirs  of  her  body,  were  entitled  to  the  two 

of^^hler^^Kd*^  'sl«\ves  and  their  increase,  to  be  equally  divided  between 
ohiidrea  at  bcr  them.  And  as  their  father  had  not  openly  avow.ed  an 
adverse  claim,  or  possession,  until  witt^m  five  years  be- 
fore this  suit  was  brought,  and  had  within  that  period 
admitted  the  title  of  his  children,  the  statute  of  lipnita* 
tions  cannot  avail  him  as  a  bar  to  their  claim.,  The 
complainants  were  therefore  entitled  to  their  share  of 
the  slaves,  and  to  their  rateable  proportion  of  the  hire 
for  five  years  prior  to  the  institution  of  the  suit  and  up 
to  the  time  of  division  or  salp,  the  plea  of  the  statpte 
cutting  ofi*  the  claim  for  previous  hire. 

The  Court  had  jurisdiction  to  decree  a  division  or 
sale  of  the  slaves,  and  as  incidental,  tif  ere  to  to  deter- . 
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mine  the  question,  of  title  set  up  by  the  father  who  had       Bmmcorr 
only  a  part  of,  the  slaves  in  possession,  some  of  them  Psucerr't  h*b. 
having  been  in,  possession  of  one  of  the  devisees.  The  chaaceiior 

With  regard  to  the  slave  George,.who  was  sold  by  todeifc?^i['di?^ 
h  ILPrercott,  the  ooraplainants  are  not  entitled  to  fol-  {j»^  ^IieVhVrr 
\^w,  hif  price  into,the-  land  for  which  it  was  paid,  but  of  wd  in  «ueh 
mfBti  either  follow  the  slave  himself,  or  be  content  with  oo  the  title  of 
Ac.pricc  for  which  he  was  sold  with  interest,  or  with  SfJ{f„2d  &*i^* 
his  present  value  and  hire,  of  which  the  former  was  '"• 
given  by«  the  decree.  This  claim  seems  not  to  be  re- 
sisted on.the  ground  of  lapse  of  time. 

Upon  scrutinizing  the  evidence  with  regard  to  the  val- 
ue of  the .  hire  of  the  slaves,  we  think  it  authorizes 
the  amount  decreed,  if  the  complainants  were  entitled  to 
the  hire  for  the  entire  period  after  the  death  of  their  mo-  *" 
ther.  Bat,  as  their  claim  for  a  part  of  this  period  is  barred 
by  the  statute  of  limitations,  the  decree  is  for  too  large  a 
sum  to  each  of  the  complainants. 

Wherefore  the  decree,  so  far  as  it  relates  to  the  sale- 
of  the  slaves  and  the  distribution  of  the  proceeds  is  af-. 
firaiedy  but  so  far  as  it  decrees  the  payment  of.  money 
bv  the  defendant,  John  H.  Prescott,  to  the  complain- 
ants, it  is  reversed,  as  being ^iq;  greater  sums  than  are 
recoverable  under  the  pl/?ap£,the  statute,  and  the  cause, , 
u  to  that  branch  of  it,  .if  reco^aded  with  directions  to 
ascertain  and  decree  to  the  complainants,  respectively, . 
thQjr.portj^as  of  the  price  oC  Geoucge,  with  the  Interest 
thereon. from, the  death  of  Ghloe  Pjescott,  the  devisee 
fbjc  lifjp;  ;and  also  their  poxtions  o£  the  hire  of  the  oth- 
er slavea  for  the  period  above  indicated,  commencing 
five  years  before  the  institution  of  this  suit. 

/.  4*  W.  JL  Harlan  for  plaintiff;    R^^  A.  Monroe  for 
defendants. 
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CovBNANT.   Commonwealth  for  Bell  vs  Hammond,  &c. 

Case  19.  Error  to  the   Simpson  Circuit. 

Administrators  and  Guardians.  Sureties.  Limitation. 
J>§c§mUr  10.     JoDOB  Simpsov  deliyered  the  opinion  of  the  Court 

This  suit  was  brought  against  an  administrator  and 
CAMtuted.  i^jg  sureties,  on  his  administration  bond,  by  one  of  the 
distributees,  as  relator,  for  his  distributive  portion  of  the 
intestate's  estate.  The  sureties  filed  a  plea  alleging 
that  they  were  only  the  securities  of  the  administrator, 
and  were  sued  as  such,  and  that  five  years  had  elapsed 
since  the  execution  of  the  bond,  and  since  the  youngest 
of  the  heirs  and  distributees  of  the  decedent  arrived  at 
twenty-one  years  of  age,  before  the  institution  of  plain- 
tifTs  action.  To  this  plea  the  plaintiff  replied,  that  the 
administrator  had  not  settled  his  accounts  with  the 
County  Court  until  within  a  period  of  five  years  next 
preceding  the  institution  of  his  action.  A  demurrer  to 
this  replication  was  sustained  by  the  Court,  and  a  judg- 
ment rendered  for  the  sureties  In  bar  of  the  plaintiff's 
action ;  to  which  judgment  the  plaintiff  prosecutes  a 
writ  of  error. 

The  question  in  this  case,  arises  under  the  act  of 
1838,  (3  Stat.  Law^  558,)  limiting  the  time  of  bringing 
actions  against  sureties.  The  second  section  of  the  act 
provides,  that  from  and  after  the  first  day  of  July,  1838^ 
sureties,  their  executors,  administrators,  heirs  and  devi. 
sees,  shall  be  discharged  from  all  liabilities  to  distribu- 
tees, devisees  and  wards,  on  administration  and  guar- 
dian bonds,  when  five  years  shall  have  elapsed  without 
suit,  after  the  youngest  of  the  distributees,  devisees,  or 
wards  have  attained  full  age. 

Is  the  plea  good  under  this  section,  or  should  it  have 

T^  qoeition  ht  contained  an  averment,  that  at  the  time  of  the  granting 

administration,  and  when  the  bond  was  executed«  some 

of  the  distributees  were  under  full  age?    It  is  contende<i 
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that  this  section  has  no  application  where  the  diatribn-  Comvohws'im 
tees  are  of  full  age,  as  in  this  case,  at  the  death  of  the  •# 

intestate;  that  it  only  contemplates  and  provides  for  a  — ^^^"^  ^^' 
case  where  some  of  the  distributees  are  infants  at  the 
time  of  the  execution  of  the  administration  bond ;  and 
that  this  plda  is  defective  in  not  containing  an  averment 
that  such  was  the  fact. 

The  statute  evidently  contemplates  a  limitation  to  ac«  T&r  ■fatute  )fm« 
tions  against  sureties,  on  bonds  and  obligations  of  every  bringlof  siiiif  »! 
description.  The  second  section  Is  the  only  one  that  Sw  of^Sdmuli^ 
applies  to  administration  and  guardian  bonds.     The  i»:»ioritnd  ju«r. 

..    ,  .  1.1.  .  ,   .      .  .       dianf  (3  SUituU 

third  section,  which  is  most  general  in  its  terms,  only  Law  6M)  wm 
embraces  all  written  obligations,  other  than  those  pro-  ^eneraU  and  f^^ 
vided  for  in  the  first  and  second  sections  of  the  act.  J|^ji*g"here\h2 
The  only  limitation  which  the  statute  provides  to  ac-  dinribuieeiwcro 

*      1      .    .  .  1  1.        t         1      .      t  -•'•<>»  »«»n  age  at 

tioQs  on  administration  and  guardian  bonds,  is  that  of  the  date  or  the 
fire  years,  contained  in  the  second  section.  It  must  be  wher/panaieof 
regarded  as  applying  as  well  to  cases  where  the  distrib-  mli^l^tf^^'J 
alecs  are  all  of  full  age,  a^  to  those  where  some  of  them  •!'  ;'«of  fuiuge 

-  ,  1     .    «  '.        .  1  1  ,         at  the  dale  of  the 

are  infants  when  administration  is  granted ;  otherwise! '  bond,  ■oU  maat 
the  statute  will  provide  no  limitation  in  the  class  of  cases '  in  fiTSyearsTrom 
firet  mentioned.    In  this  class  of.  cases,  the  suit  must  be  i?.*^lf;.^fi  PV* 

are   iniaDia,    tn 

brought  within  five  years  after  the  execution  of  the  fi^e  ye»ri  from 
bond,  because  the  distributees  labor  undef  no  disability,  the  youoseat  to 
In  the  other  class  of  cases,  five  years  are  allowed  after  ^"^^  •*•• 
the  youngest  of  the  distributees  have  attained  fiiU  age, 
on  account  of  the  disability  of  infancy. 

The  limi  tation  in  the  other  sections  of  the  act  is  ^even 
years,  and  from  this  it  is  argued,  that  the  Legislature 
did  not  intend,  by  this  section,  to  shorten  the  time  to 
five  years,  except  when  infancy  intervened.  But  it  may 
be  remarked,  in  reply  to  this  argument,  that  the 
section  expressly  applies  to  a  case  where  the  youngest 
distributee  should  attain  full  age  one  day  after  the  exe- 
cation  of  the  bond,  which  would  virtually  reduce  the 
Bmitation  to  five  years.-  So  that  it  may  fairly  be  infer- 
red  it  was  the  intention  ofuhe.  Legislature,  In  all  ac* 
tioot  against  sureties  on  aidmlnistraUon  bonds,  to  make 
the  limitation  five  yearsr  "the  time,  however,  not  to 


Digitized  by 


Google 


€4 


BEN.  MONROE'S  REPORTS 


BaxxofU.S. 

va 

Lxathj:r8. 


A  distributee  hos 
a  TigUi  to  briog 
suit  against   all 

adrainifllrator 
aad  surety  on  thift 

adminisuatioQ 
bond  whether  a 
seltlemeat  has 
beea  made  or 
not,  after  the 
laptie  of  nine 
months  from  ad- 
i^inistration. 


commence  runniDg^  where  infaocy  existed,  until  the 
disability  was  removed. 

As  the  plea,  in  this  case,  9bowed  th^t  ^rafore  than  five 
years  had  elapsed  after  the  bond  was  erecuted,  and 
also  contained  aB  averment  that  the  actfQn  bad  not 
been  commenced  within  five  years  after  the  .youngest 
of  the  distributees  had  attained  full  nge,  it  is  a  good 
plea,  whether  the  distributees  were  all  of  full  age,  or 
some  of  them  were  infants,  when  the  bond  was  exe- 
cuted. 

The  replication  does  not  contain  a  sufficient  answer 
to  th^  plea-.  A  distributee  has  a  right  to  sue-,  whether 
a  setlleilnent  has  iveen  made  by  the  administrator  or  not. 
An  admintstrVttor  might  not  settle  with  the  County 
Court  at  ell,  and  if  his  failure  to  do  so  tt)uld  prevent 
the  operation  of  the  statute,  it  would  haVe  but  little  ef- 
ficacy in  limiting  the  time  of  bringing  actions  against 
the  sureties  in  his  bond.  A  suit  may  be  commenced  by 
a  distributee,  for  his  shar.e  of  the  personal  estate, 
against  the  administrator,  at  any  time  after  the  expira- 
tion of  nine  months  from  the  grant  of  administration. 
The  demurrer  to  the  replication  was,  therefore,  proper- 
ly sustained. 

Wherefore,  ^e  judgment  is  affirmed. 

Green  and  W.  L.  Underwood  for  plaintiff;  ^ones  for 
defendants. 


m^    Assumpsit. 
_m^       Casew4 


Bank  of  the  U.  S.  vs  Leathers. 

EllROR   TO   THK  CABCPEI^iiL  ClRCUIT? 


Bills  of  exchangCi    Negotiable  notes,     Ddmestic  bills  of 
exchange.    Protest.    Evidence: 

Dtgmbgr  19.     J^oot  ^BABAJk  delivered  the  opinioD  of  the  Court 

Tai  note  of  Jennison  wais  executed  h^  tritt  ^'r  {Nd 

Cue  ■taiedh        |«rp66#  of  raising  money  for  his  use,  amd  lieathein  and 

Gttifftm  endorsed  it  for  his  accommodatidn  rf]6h& 

Net  bavkrg  been  paid  at  maturity,  it  is  attempted  !n  this 
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suit  to  make  Leathers  liable  as  iadorser.  The  note  is  **^"  «»  ^-  S- 
dated  32d  August,  1820,  payable  at  the  office  of  dis-  Lkathem. 
count  and  deposit  of  the  United  States  Bank  at  Cincin- 
nati, sixty  days  after  date.  By  the  laws  of  Ohio,  (the 
place  where  this  note  was  made  and  payable,)  it  is  en» 
acted  that  a  demand  made  of  the  maker,  drawer,  or 
obligor,  (of  such  a  note  as  the  one  which  is  the  founda* 
tion  of  this  suit,)  at  the  time  when  the  note  shall  be^ 
com&due,  or  within  a  reasonable  tin>e  thereafter,  shall 
be  adjudged  due  diligence,  &c. 

The  proof  in  this  case,  relied  on  qs  evidence  of  a  de- 
jgiand,  consists  solely  of  a  protqst  of  a  Notary  Public, 
copied  into  the.record,.  which  states,  in  the  tfsual  form 
of  such  documents,  that  on  the  24th  October,  1820,  he 
attended  at  the  Bank  and  demanded  payment  of  the 
note,  and  no  payment  was  made,  &c..  The  Notary's 
deposition  is  taken,  and  he  proves,  no/*  that  he  made  a 
demand,  but  merely  that  the  paper  (the  protest)  at- 
tached to  his  deposition  is  his  notarial  protest,  and  that 
he  gave  notice,  in  writing,  of  the  non-payment  of  the 
note  to  the  endorsers. 

It  has  been  decided  by  this  Court,  \n  Taylor  vs  Bank  The  protestor  * 
of  Illinois^  {IMon.  577,)  and  Whiting  vs  Walker ,  (3  exchVnge  it  not 
Ben.  Monroe  262,)  that  such  a  protest  on  a  domestic  [,oT'i**i  ^cUm- 
bill  of  exchange,  is  superfluous,  unauthoritative,  and  no  ^f ^^gu^^*  'roteS 
proof  of  the  alleged  dishonor  of  the  bill.     It  cannot  be  re-  evidence  of  luetf 
gardedasany  proofof  thedishohbrornon-paymentof  this 
note.    But  it  is  attempted  to  make  Leathers  liable  upon  an 
alleged  promise  to  pay  made  by  him,  within  less  than  Ave 
years  before  the  commencement  of  thia  suit  in  1834* 
There  is  some  evidence  that  Leathers  was  informed  of 
the  state  of  facts  as  presented  by  the  Bank  books,  be- 
fore he  made  the  promise  relied  on,  but  there  is  no 
proof  that  he  was  apprised  of  the  fact  tha  t  he  was  released 
by  the  failure  of  the  plaintiffs  to  take  the  steps  necessary 
to  make  him  liable.     He  is  shown  to  have  been,  at  the 
time  of  the  endorsement,  and  was  afterwards,  a  resident 
of  Kentucky,  and  may  possibly  have  supposed  that  by 
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BamkKmktucilm 
v$ 

VAmumu 

Apromise  by  an 
endoFBer  in  igno- 
rance of  the  fact 
of  hii  eionera* 
lion  from  liabili- 
ty is  not  binding. 


theOhio  laws  he  would  be  responsible.  A  promise  made  by 
an  endorser,  in  ignorance  of  the  faot  that  he  was  not 
bound  by  the  endorsement,  has  often  been  held  to  be 
without  consideration  and  not  binding.  The  promise 
certainly  is  not  made  more  binding,  in  this  case^  by  the 
fiict  that  Leathers,  at  the  time  he  made  the  promise/ 
was  released  by  lapse  of  time,  ten  years  at  least  having 
intervened  between  the  time  when  the  note  fell  due  and 
the  time  of  the  supposed  promise. 

Not  perceiving  any  error  in  the  proceedings  of  the 
Circuit  Court,  the  judgment  is  'affirmed. 

/.  r.  Morehead  and  L.  Herd  for  plaintiff;  /.  4*  '^-* 
L,  Harlan  for  defendant. 


CuAlfCERV. 

Case  21. 

December  20. 
Cate  stated. 


Bank  of  Kentucky  vs  Vanmeter. 

Error  to  the  Butler  Circuit. 
Judicial  sales.    Appeals.    Decrees! 

Judge  Simfsoh  delivered  the  opinion  of  the  Court 

In  a  suit  in  chancery  which  had  been  instituted  in 
the  Warren  Circuit  Court,  by  Elrod  against  McFaddin 
and  others,  and  In  which  a  priority  of  lien  on  the  lands 
of  McFaddin  was  claimed  by  Vanmetet,  and  also  by 
Briggs  and  others,  as  mortgagees,  a  decree  was  render* 
ed  postponing,  to  a  considerable  extent,  the  lien  of  Van* 
meter  to  that  of  the  mortgagees,  and  directing  a  sale 
of  the  land,  and  a  disposition  of  the  proceeds  accord* 
itog^o  the  provisions  of  the  decree.  That  decree  wa» 
afterwards  reversed,  upon  a  writ  of  error  prosecuted 
by  Vanmeter:  (see  opinion^  8  JB.  Monroe^  435.) 

After  the  decree,  Vanmeter  having  filed  the  opinioa 
and  mandate  of  this  Court,  obtained  a  rule  against  the 
President,  Directors  and  Company  of  the  Bank  of  Ken- 
tucky and  Robert  J.  Foster,  who  were  not  parties  to 
the  suit  previously,  requiring  them  to  show  cause,  on 
the  third  day  of  the  next  term  of  the  Court,  why  resti- 
tution of  the  proceeds  of  the  sale  of  the  land,  made  by 
the  Commissioner  under  and  bv  virtue  of  the  decree  of 
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the  Circuit  jCourt,  which  had  been  revened^  and  which 
proceeds  bad  been  received  by  them,  should  not  be 
made,  and  the  same  be  paid  over  to  the  plaintiff  in  the 
motion.  He  al90,at  the  same  time,  obtained  another 
rule  against  the  same  parties  returnable  on  the  same 
day,  to  show  cause  why  the  sale  by  the  Gommissioner, 
and  the  purchase  of  the  land  by  the  defendants  in  the 
motion,  should  not  ht  set  aside  and  vacated,  and  a  re- 
sale ordered. 

He  subsequently  filed,  in  the  cause,  a  petition  which 
he  called  a  supplemental  bill,  and  to  which  he  made  the 
Bank  of  Kentucky  and  Foster  defendants.  In  it  he  set 
forth,  in  detail,  the  previous  proceedings  in  thV  suK  in 
chancery,  and  alleges  that  he  ha^  pra}red' an  appeal, 
from  the  decree  in  the  Circuit  Court ;  that  the  Court,  had 
allowed  him  forty  days  i6  execute  ah  appeal  bond ;  and 
that  the  Cjommissioner,  appointed  in  the  decree  to  exe- 
cute it,  had,  within  the  forty  days  allowed  by  the  Court 
for  the  execution  of  the  appeal  bond,  sold  the  land,  re- 
ported the  sale  to  the  Court,  which  was  confirmed,  and 
a  deed  of  conveyance  executed  to  the  purchaser.  He 
.also  stated,  that  he  had  failed  to  execute  the  appeal 
'  bond,  but  afterwards^  prosecuted  a  writ  of  error  and  re* 
versed  the  decree.  He  insisted  that  the  sale  having 
been  made  within  the  time  allowed  for  the  execution  of 
the  appeal  bond,  was  void,  as  having  been  made  with* 
out  authority,  and  prayed  that  it  might  be  set  aside  and 
a  re-aale  of  the  land  decreed.  He  further  stated  that 
the  Bank  of  Kentucky  became  the  purchaser  at  the 
sale,  and  had  sold  the  same  land  to  Foster,  the  other 
defendant. 

The  Judge  of  the  Warren  Circuit  Court  being  unwil- 
ling to  adjudicate  in  the  case,  ordered  a  change  of  venue 
to  the  Butler  Circuit  Court.  By  the  last  named  Court 
a  decree  was  rendered  vacating  and  annulling  the  sale, 
and  directing  the  land  to  be  re^sold.  When  the  cause 
was  heard,  the  motions  on  rule  and  the  supplemental 
InII  were  taken  up  together.  There  is  no  evidence  in 
the  record  that  the  rules  had  been  served,  nor  was 
there  any  service  of  process  on  Foster  on  the  supple- 
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BawKmotcky  mental  bill,  nor  any  answer  filed  by  the  Bank  of  Ken- 

VAiocrm.        tucky. 

The  cause,  therefore,  was  not  ready  for  hearing,  and 
the  proceedings  are  irregular  and  erroneous.  There  is, 
however,  a  radical  error  in  the  decree  upon  the  merits, 
which  may  as  well  be  noticed  at  this  time. 

The  doctrine  is  well  settled,  that  the  reversal  of  a 
The  werpal  of  judgment  or  a  decree  does  not  affect  a  sale  and  pur- 
decree  does  not  chase  made  under  either,  during  the  time  that  the  judg- 
puTchase  made  ment  or  decree  was  in  full  force  and  unreversed.  The 
lins^the  time  the  ^^^Y  ground  relied  upon  here  to  vacate  the  sale  is,  that 
same  waainfuii  when  it  was  made  the  decree  was  not  in  force,  but  its 

force  and  unrc*      ^        ,      ,    ,  ,    i    /.        r  i  i    .  i 

Tersed.  enect  had  been  suspended  for  forty  days,  being  the 

time  allowed  for  the  execution  of  the  appeal  bond. 

Unless,  therefore,  the  order  granting  the  appeal  and 
giving  time  to  execute  the  appeal  bond,  had  the  effect 
ascribed  to  it,  and  suspended  the  execution  of  the  de- 
cree until  the  expiration  of  the  time,  this  case  faUs  with- 
in the  general  riile  upon  the  subject,  and  the  subsequent 
reversal  of  the  decree  does  not  authorize  the' order  va- 
cating the  sale. 

In  the  case  of  Freeman  ^  EweU  vs  Patton^  (1  /.  /. 
Marshall^  193,)  it  was  decided  that  it  was  not  illegal  to  is- 
sue an  execution  on  a  judgment  on  which  an  appeal 
had  been  prayed  and  granted*  before  the  time  had  ex- 
pired which  was  allowed  the  defendant  to  enter  into  an 
appeal  bond.    That  granting  the  appeal  did  not,  ipso 
factOj  suspend  the  judgment,  or  prevent  any  proceeding 
for  its  enforcement. 
Granting  an  appeal  from  a  decree  has  no  greater  ef- 
A  pTarer  for  an  fect  ihan  granting  one  from  a  judgment.    The  decree 
jiidgmeiit  or  de*  IS  not  suspended  by  it,  unless  so  ordered  by  the  Court, 
IrMtin^therio^f  ^"^  remains  in  full  force ;  any  proceeding,  under  it,  for 

does  not  hare  the  its  execution  being  liable,  however,  to  be  arrested  by 

effect  of  siispen-     ,  •  •    ?     i 

din;    execution  the  execution  ot  the  bond.    The  party  prayins  an  ao- 

Ihcreoi.eTcndi.  i  u       -*  •      l-  .  ..  .i.        C         . 

ling  the  time  ai-  P^al  has  it  in  his  power,  at  any  time  withm  the  given 
U^^'the' weal  pe"od»  ^0  Suspend  the  force  of  the  decree  by  entering 
into  a  bond  as  required.    If  the  opposite  party  should, 
in  the  n^ean  time,  attempt  its  enforcement,  he  will  be 
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subjected  to  all  the  cost  that  may  be  incurred,  in  the      a»ajh  *e. 
event  that  the  bond  be  executed.  Apamj. 

There  was  no  order,  in  this  case,  suspending  the  de« 
cree,  but  merely  an  order  granting  an  appeal  upon  the 
eiecutioD  of  an  appeal  bond  in  forty  days.  The  opera- 
tion of  the  decree,  therefore,  had  not  been  suspended 
when  the  sale  was  made  under  it,  ond  its  subsequent 
reversal  did  not  affect  the  validity  of  the  sale.  The  de- 
cree of  the  Court  below  on  this  point  is,  therefore,  er- 
nMieons. 

Vanmeter  is  no  doubt  entitled  to  the  proceeds  of  the 
sale  of  the  land,  to  the  extent  of  his  demands.  But  the 
mortgagees  being  the  persons  who,  by  the  decree  of  the 
Court,  were  to  receive  the  benefit  of  the  sale  money, 
and  being  ultimately  liable  for  it,  are  necessary  parties 
to  any  proceeding  instituted  by  him  for  the  purpose  of 
obtaining  it. 

Wherefore,  the  decree  is  reversed  and  cause  remand- 
ed for  farther  proceedings,  in  conformity  with  this  opin- 
ion. 

Orider  and  Helm  for  plaintiff;  B.  4*  ^*  Monroe  for  de- 
fendant. 


.J  ^  .J  Chancbry. 

Adams,  &c.  vs  Adams. 

Errok  to  thb  Christian  Circuit.  ^^ 

Wilb.   Devises.    Emancipation. 
IvoGB  Obahax  delivered  the  opinion  of  the  Court.  Decgmher  30v 

This  controversy  depends  upon  the  construction  CuettAted. 
which  ought  to  be  given  to  the  will  of  Nathan  Adams, 
deceased.  The  will  is  dated  9th  of  February,  1835,  and 
the  testator  died  in  November,  1845.  The  fourth  clause 
and  only  portion  of  the  will  which  bears  on  the  ques- 
tion in  issue  reads  thus :  "It  is  my  will  that,  after  my 
death,  all  my  negroes,  viz:  Mary,  about  35  years  old 
and  her  child,  now  about  two  months  old ;  David,  about 
23  years;  Jacob,  about  21 ;  Fanny,  about  13;  Frank, 
about  9;  Henry,  about  8;  Edward,  about-Ti  John,  about 
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AsAMi  «e.  g.  and  Joel  King,  about  2,  shall  be  and  they  are  hereby 
Apaiw.  declared  to  be  free  upon  the  following  conditions:  that 
they  be  placed  under  the  care  of  my  nephew,  James 
Adams,  who  shall  treat  them  humanely  and  allow  them 
fair  wages  for  their  labor,  and  when  they  have  earned 
money  enough  to  pay  their  own  and  the  smaller  one's 
expenses,  and  to  pay  the  passage  of  the  whole  to  the 
colony  on  the  coasts  of  Africa  and  support  the  whole 
for  six  months  after  their  arrival  there,  then  they  are 
to  be  sent  to  that  colony  where  they  will  be  free,  but 
should  any,  or  all  of  them,  refuse  to  go  to  Liberia,  as 
aforesaid,  each  and  all  so  refusing,  are  to  remain  slaves 
for  life  and  belong  to  my  nephew  James  Adams." 

Between  the  date  of  the  will  and  the  death  of  the 
testator,  the  negro  woman  Mary  had  two  other  chil- 
dren, named  James  and  William. 

After  the  death  of  Nathan  Adams,  his  nephew  James 
took  possesison  of  all  the  negroes,  aforesaid,  and  kept 
them  until  his  death.  By  his  will  he  emancipates  a 
negro  man,  (the  only  slave  he  owned,  unless  those  in 
controversy  be  his,)  and  makes  no  allusion,  in  any  part 
of  his  will,  to  any  other  slaves. 

The  executors  appointed  by  the  will  of  Nathan  Ad- 
ams having  failed  to  act,  Kelly  was  appointed  adminis- 
trator with  the  will  annexed.  He  is  also  the  executor 
of  the  will  of  James  Adams,  deceased.  Kelly  having 
refused  to  account  for  the  young  negroes  James  and 
William,  the  heirs  and  devisees  of  James  Adams,  exhibited 
their  bill,  in  which  they  insist  that  James  and  William 
are  slaves,  and  the  executor  should  be  required  to  dis- 
tribute them.  Kelly  insists  that,  by  the  will  of  Nathan 
Adams,  they  are  free,  and  makes  them  defendants  to 
his  cross-bill,  which  they,  by  a  guardian,  ad  litem^  an- 
swer, making  their  answer  a  cross-bill  against  the  com- 
plainants, electing  to  go  to  Liberia,  and  asking  a  decree 
declaring  them  free. 

A  will  being  a  written  instrument  intended  to  carry 
A  testator  made  out,  after  a  man's  death,  his  desires  and  intentions  at  the 
^mL  1846.  fir  time  of  making  it,  the  leading  rule  in  the  construction 
ciwc'd^^thS  all  of  wills,  is  to  ascertain  what  that  intention  was.    To 
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do  this,  the  object  and  motives  which  influenced  him      ^^^  ^^ 
to  make  a  will  are  entitled  to  much  consideration,  and        abam. 
to  ascertain  that  intention,  the  Court  should  not  be  hit  siatei,^  nam- 
confined,  either  to  strict  grammatical  construction,  or  b«f  ind^e/sre 
to  the  literal  import  of  the  language  used.    No  one  can  ^  JS^ree"  oTpS^ 
read  the  will  of  Nathan  Adams,  without  coming  at  coadition     that 

,  ,     .  t        .  ..  they  ahould  elect 

once  to  the  conclusion,  that  it  was  his  intention  to  to  go  to  Liberia) 
emancipate  all  his  slaves.  He  sets  out  with  the  declara-  ^e^Mr^of^u^e 
tion  that  all  his  negroes  shall  be  free  after  his  death,  J^|*„*;ii,\"g2d 
and  then  naming  every  one,  old  and  young,  even  down  to  pay  Uieir  paa- 
to  one  about  two  months  old ;  enjoins  his  nephew  to  them  aix  moatha 
treat  them  humanely,  allow  them  fair  wages  for  their  {^  1ai«ed.'^Two 
labor,  and  when  they  (the  negroes  named  in  the  will)  bjjjf  bJ^^weelihS 
have  earned  money  enough  to  pay  their  own  and  the  ^^  of  the  will 

„  J  *u   .  .     T.i_     .  J   Bad  the  death  of 

smauer  ones  expenses  and  their  passage  to  Liberia,  and  the       teautor. 
support  the  whok  for  six  months,  they  are  to  be  sent  to  te?^bLro'chTidren 
that  colony.    These  expressions,  we  believe,  indicate,  Jj^^  if*eieciSn 
beyond  doubt,  that  the  testator  intended  that  all  the  aathoaein  heing 
slaves  he  might  own  at  his  death  should  be  free.    It  Uie  will. 
would  be  exceedingly  difficult  to  suggest  a  satisfactory 
reason  why  he  should  free  all  that  were  in  being,  and 
in  the  same  instrument,  which  so  clearly  developes  his 
benevolent  feelings  towards  his  slaves,  should  intend 
that  after  bom  children  of  the  manumitted  mother, 
should  be  separated  forever  from  that  mother's  care. 

The  testator's  declaration,  during  the  ten  years  which 
elapsed  from  the  date  of  the  will  to  his  death,  cannot, 
perhaps,  be  used  to  elucidate  the  meaning  of  his  wilU 
but  it  is  not  improper  to  say,  that^  at  least,  he  ever  af- 
terwards acted  under  the  belief  that  the  will  freed  all 
his  slaves.  Upon  the  whole  case,  we  are  of  opinioD 
that  the  Circuit  Court  did  not  err  in  decreeing  that  the 
said  James  and  William  are  free  on  condition  of  going 
to  Liberia.  The  complainant's  bill  was  properly  dis* 
missed.  There  was  no  error  in  refusing  permission  to 
file  bis  amended  bill,  bringing  other  parties  before  the 
Court.  Should  any  of  the  slaves  refuse  to  go  Liberia, 
the  complainants  will  not  be  precluded  from  asserting 
any  claim  they  may  have  to  them  as  slaves. 
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The  decree  of  the  Circuit  Court  is  therefore  Mirin^« 
WooMridge  and  Stites  for  plaintifTs;  Chray  for  defen^ 
daut. 


Replevin.  Hooser  VS  Hays. 

Co^e  23.  Appeal  prom  the  Christian  OiRcvrr. 

Pleading.    Replevin,    Disseizen.    Re-entry. 
DfMtiher'iXi,      Judgk  G  hah  am  delivered  the  opinion  of  tbe  Court. 

Tj^  >s  an  action  of  replevin  by  Hooser  to  recover 
l^e  caae  itated-  possession  of  One  hundred  bushels  of  wheat,  in  the 
sheaves,  averred  to  have  been  wrongfully  taken  and  de- 
tained  by  Hays.  On  the  trial,  the  defendant  filed  four 
pleas.  Uupon  the  first  plea,  not  guilty,  issue  was  taken; 
but  to  pleas  numbered  2,  3,  4,  the  plaintiff  demurred, 
and  the  Court  having  sustained  the  pleas,  and  the  plain- 
tiff failing  to  make  further  replication,  judgment  was 
ren^lered  for  the  defendant,  on  the  verdict  of  a  jury, 
sworn  to  inquire  of  damages.  The  sufliciency  of  these 
pleas  to  bar  the  plaintiff's  action,  is  now  to  be  deter- 
mined. 

It  is  only  necessary  to  notice  plea  No.  3,  which  avers 
that  the  defendant  was  and  is  seized  in  his  demesne,  as 
of  fee,  of  and  to  the  use,  trust,  and  profits,  of  a  certain 
close,  (describing  it,)  and  being  so  seized,  the  plaintiff 
with  force  and  arms  broke  and  entered  into  the  said 
close,  and  ousted  and  dispossessed  the  defendant  out  of 
and  from  his  said  close,  and  tortiously  took  possession 
thereof,  and  sowed  the  same  with  and  in  wheat;  and 
whilst  the  same  wheat  was  growing  on  the  said  close 
of  defendant,  of  which  he  was  and  is  so  seized,  as  afore- 
said, and  before  the  said  wheat  was  cut  and  severed 
from  the  said  close,  defendant  re-entered  into  the  said 
close,  as  lawfully  he  might  and  had  a  right  to  do,  and 
was  thereby  in  of  his  former  right  and  title,  and  of  his 
.  old  estate  in  the  said  close;  and  being  so  in,  and  upon 
the  said  close,  he  cut  and  severed  the  said  wheat,  so 
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sown  by  plaintiff  and  growing  thereon,  as  lawfully  he 

mightt  which  said  wheat  so  sown  by  plaintiff  and  grow-         HArt. 

ing  on  the  said  close  of  defendant,  and  cut  and  severed 

from  the  said  close,  by  defendant,  is  the  same  wheat 

in  plaintiff's  writ  and  declaration  mentioned,  dec. 

This  plea  avers  title  in  fee  in  the  defendant,  possession  *^  ie  srouod 
and  use  by  him,  that  the  plaintiff  tortiously  entered  and  •^   **d'dl«**''t 
forcibly  dispossessed  him,sowed  the  ground  with  wheat,  see  re-eoter,  he 
and  afterwards  the  defendant  re-entered.    It  is  said :  ''If  a  m^  bemU  b« 
a  disseizor  sow  the  ground  and  sever  the  corn,  and  2J|SJ,^tl^^»  * 
the  disseisee  re-enter,  he  shall  have  the  com,  because 
he  entereth  in  by  a  former  title,  and  severance  or  re- 
moving of  the  com  altereth  not  the  case,  for  the  re- 
gress  is  a  continuation  of  the  freehold  in  him,  in  judg- 
ment of  law,  from  the  beginning :  (1  Cake  inst.  sec.  68. 
55  i.. 

The  plea  presents  a  state  of  iacts,  which,  if  tme,  (as 
they  are  on  demurrer  taken  to  be,)  shows  that  the  de- 
fendant was  the  owner  in  fee  of  the  land  on  which 
the  wheat  grew,  and  that  after  disseizen  be  had  re-en- 
tered, and  was  in  the  actual  and  lawful  possession 
of  the  land  and  of  the  wheat,  as  his  own  property,  and 
was  entitled  to  the  possession  thereof.  If  these  things 
are  so,  then  the  plaintiff  had  not  right  to  the  immediate 
possession  of  the  wheat,  and  could  not  maintain  the 
writ  of  replevin :  (3  Stat.  Law,  503,  4  J.  J.  Mar,  255, 
10  5.4- A.  114. 

The  third  plea  seems  to  be  a  good  bar  to  plaintiff's 
action.  The  demurrer  to  it  was  properly  overruled,  and 
the  plaintiff  having  abided  by  his  demurrer,  the  Court 
did  not  err  in  giving  judgment  for  defendant. 

The  judgment  of  the  Circuit  Court  is  therefore  af- 
finaed. 

Grey  and' SiUes  for  appeilanUi  jB«  4* -^' -^'^'^  <^^ 
J.  4-  W.  L.  Uarhn  fer  appellee*  C' 
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DistT.       Litsey  and  wife  vs  Smith's  Administrators. 

Case24.  Appeal  from  the  Washington  Circuit, 

Administrators  and  heirs.    Abatement, 
December  21.      Chiep  Justice  Mabshall  delivered  the  opinion  of  the  Court, 

This  action  of  debt  was  brought  by  the  administra- 
In  suits  against  tors  of  George  Smith,  against  the  heirs  of  Biggerl.  Head, 
er7o'^*bafJ°S'  to  recover  the  amount  of  a  note  of  said  Head  for  $200, 
aro^'not^'iShab^-  ^"^  ^°  1819.  Thc  aclion  was  commenced  in  January, 
tanis     or    not   1848,  against  all   the  heirs,  five   in  number,  but  was 

found,  as    in  ca-       ,  ,  ^  ,      ^,       .^,  ,,  _, 

863  of  suiis  a-  abated,  upon  the  Sheriff's  return,  as  to  all  except  Lit- 
foTnTani^Mveral  sey  and  wife,  of  whom  the  latter  was  one  of  the  chil- 
obiigors.  j,.gj^  gj^j  l^gjps  ^f  Head.     And  the  jury  having  found 

that  real  estate  had  descended  to  her  of  value  greater 
than  the  debt,  a  judgment  was  rendered  against  Litsey 
and  wife  for  the  whole.  This  is  now  complained  of  as 
an  error  in  the  proceedings,  and  was  probably  the 
ground  of  the  motion  in  arrest  of  judgment*  But,  as 
in  virtije  of  the  subjection  of  real  estate  to  the  payment 
of  debts,  and  of  the  remedies  allowed  against  heirs  for 
coercing  out  of  that  estate  the  debts  of  the  ancestor 
from  whom  it  has  descended,  they  are  to  be  regarded  as 
jointly,  or  jointly  and  severally,  bound,  to  the  extent  of 
such  assets,  it  has  been  the  practice  to  regard  the  case 
of  heirs  thus  bound  as  coming  within  the  same  rule  of 
proceeding  which  is  authorized  in  all  other  cases  of 
joint  obligations,  and  which  allows  an  abatement  as  to 
those  who  are  returned  as  "no  inhabitants"  or  "not 
found,"  and  a  judgment  against  the  others  upon  whom 
process  has  been  served.  And  whatever  hardships  may 
result  from  the  rule  in  particular  cases,  it  is  no  greater 
in  the  case  of  heirs  than  in  the  case  of  other  co-obli* 
gors,  of  whom  one  alone  may,  in  the  first  instance,  be 
subjected  to  the  entire  debt,  with  no  other  remedy  than 
that  of  enforcing  contribution  from  his  co-obligors, 
which  one  heir  may  also  do  against  his  co-heirs. 
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But  the  material  questions  presented  in  the  casei  ^-'"■^  ^  Wif« 
grow  out  of  the  fact  that  this  action  is  brought  against  SMrrn'i  Anam's 
the  heirs  alone,  after  an  ineffectual  suit  against  the  ad-  By  the  aist  aec- 
ministrators  of  Bigger  I.  Head,  their  indebted  ancestor,  of  "js^^^'fstol! 
The  declaration,  after  setting  out  the  note,  shows  that  ^^  J^ou^ht 
a  suit  had  been  brought  upon  it  against  the  administra-  againBt  the  heir* 
tors  of  Head  in  1831,  and  that,  on  a  judgment  obtained  tei°judgm'entand 
in  that  year,  an  execution  was  issued  in  due  time  on  se\d^"aga?nst°5f© 
which  the  proper  officer  had  returned,  in  substance,  that  adminisiratorjno 
there  was  no  property  in  the  hands  of  the  admmistra-  tavu  or  bin  of 
tors  to  satisfy  the  Judgment.     A  recurrence  to  the  first  th"°adm?ifiStra- 
«ection  of  the  act  of  1819,  (Stat.  Law,  780,)  which  au-  tor  is  required- 
thorizes  a  separate  action  against  the  heirs  or  devisees, 
in  the  cases  therein  stated,  will  show  that  these  aver- 
ments bring  the  case  within  the  statute,  which  makes 
no  reference  to  the  time  within  which  the  suit  against 
the   personal   representatives,   or  the  subsequent  one 
against  the  heirs,  is  to  be  brought.     It  merely  authoriz- 
es the  second  suit,  "  if  it  shall  appear,  by  a  judgment  of 
record,  or  by  the  return  of  the   proper  officer,  that 
there  is  no  property  of  the  deceased  in  the  hands  of 
the  executor  or  administrator  to  satisfy  the  first  judg* 
ment."     It  does  not  require  the  plaintiff  to  seek  satis- 
faction out  of  the  personal  estate  within  any  particular 
period,  nor  in  any  other  manner  than  by  judgment  and 
execution.     It  does  not  drive  him  to  a  bill  of  discovery, 
nor  to  an  action  for  a  devastavit;  nor  does  it  make  a 
devastavit,  by  the  administrator,  a  bar  to  the  action 
against  the  heirs;  nor  does  it  interfere,  in  any  respect, 
with  this  latter  action,  or  with  the  principles  which  are 
to  govern  it,  further  than  to  require  that  it  shall  appear 
as  above,  that  there  is  not  property  of  the  deceased  in 
the  hands  of  the  administrator,  &c.,  and  to  declare  that 
the  judgment  in  the  first  action,  if  not  satisfied,  shall 
be  no  bar  to  the  second.     The  whole  effect  of  the  stat- 
ute is,  that,  under  the  circumstances  therein  stated,  the 
creditor  may  sue  the  heirs  &c.  alone,  just  as  he  might  do 
under  the  second  section  of  the  act,  if  there  were  no 
administrator ;  and  with  the  same  right  of  recovery  as 
to  them,  as  if  he  had  sued  them  with  the  administrator, 
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LmxT  &  Witt  q^  ^g  jf  ^^  h^d  sued  them  alone  for  the  want  of  an  ad- 

SifiTHi  adm*k«  ministrator.    In  any  of  these  cases,  the  heirs  may,  in 

defence  of  the  action  against  them,  not  only  rely  upon 

no  assets  having  descended  to  them,  but  may  deny  the 

justice  of  the  demand  in  its  origin,  or  insist  that  it  has 

Sach  acUon  can-  been  paid  or  otherwise  discharged.     But  we  do  not  per- 

b^the  hll^^X  ^®'^'®  ^^^^  ^^^y  ^^^  defeat  the  action  on  the  ground  of 

ica«onofanydc-  any  delay  or  /acAc5  in  pursuing  the  creditor's  remedy 

lay  m  pursuing         -^  •;  '^  ^  .11  • 

the  personal  rep-  against  the  personal  estate,  unless  they  might  do  so  by 
le88°it  wu'frau-  showing  that  the  delay  was  fraudulent,  or  at  least  inju- 
duleuL  j-JQug  iQ  them.    There  is  no  presumption  as  between 

the  creditor  and  the  heirs,  that  the  administrator  has 
committed  a  devastavit^  because  when  he  is  sued  by 
the  creditor,  it  appears  that  he  has  no  assets.  Under 
our  statutes  he  is  not  bound  to  plead  plene  administra- 
vitf  though  it  be  true,  and  a  return  of  nulla  bona  after 
a  judgment  by  default,  is  not  evidence  of  a  devastavit^ 
even  as  between  him  and  the  plaintiff.  If,  in  the  action 
brought  in  1831,  nine  years  after  the  death  of  the  debt- 
or and  the  grant  of  administration  on  his  estate,  his 
heirs  had  been  sued  jointly  with  his  administrators,  the 
former  could  not  have  resisted  a  recovery  against  them- 
selves on  the  ground  of  the  delay  in  bringing  the  suit ; 
and  if,  in  proceeding  hyfi.fa.  on  the  judgment  against 
the  administrators  and  heirs,  no  assets  were  found  in 
the  hands  of  the  administrators,  the  lands  descended  to 
the  heirs  would  have  been  immediately  liable  to  seizure 
and  sale  in  satisfaction  of  the  judgment.  This  being  so, 
it  seems  unreasonable  to  suppose  that  the  same  delay 
which  would  have  been  unavailing  to  protect  the  heirs 
in  the  joint  remedy  against  the  real  and  personal  es- 
tate, should  be  available  for  their  protection,  when  the 
first  suit  is  against  the  personal  representative  alone, 
and  on  that  remedy  being  found  ineffectual,  the  sepa- 
rate action  against  the  heirs  is  resorted  to  for  reaching 
the  real  estate  descended  to  them. 

The  law,  it  is  true,  regards  the  personal  estate  as  the 

-H.  ,        primary  fund  for  the  payment  of  debts,  and  gives  access 

The  penonal  es-  ,,  «  1  i.i  /•• 

tate  IS  the  prima-  to  the  real  estate  only  upon  the  usual  evidence  of  the 

wmentof  debij  failure  of  the  primarv^'  •  - ;     But  it  makes  the  creditor 
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in  no  way  responsible  for  the  due  administration  of  the  LmiT  &  Wif« 
personal  assets ;  and  founds  his  remedy  against  the  real  SMmi'ii  ADMm'i 
estate  upon  the  fact  alone,  to  be  ascertained  by  a  return  —but  the  credit 
of  nulla  bona,  that  the  primary  fund  has  failed  to  satis-  hiVr  a'^d'adSJiL*! 
fy  his  debt.    He  may,  indeed,  investigate  the  causes  of  i«tj»iorafc«ned, 

•f      ^    ,  .4.  ^        .  i.      .  .and  nulia  bom 

the  failure,  and  enforce,  as  a  means  of  satisfaction,  the  !■  returned  aa  to 
personal  responsibility  of  the  administrator  for  an  im-  tor,  ia  notbou'nd 
proper  administration  of  the  assets.  But  he  is  not  J.oi?e7rneM^'of 
bound  to  do  so  for  the  benefit  of  the  heirs,  who  have  ^h«  adminiatra- 
their  own  remedies  against  the  personal  representative,  have  aaiUfaetioa 
and  have  no  right  to  look  to  the  creditor  for  the  protec-  2»uie.  ^*  "** 
tion  of  their  interests. 

As  in  the  absence  of  all  proof,  there  is  no  presump- 
tion that  the  administrators  appropriated  the  assets  in 
their  hands  to  their  own  personal  use,  without  benefit 
to  the  estate,  the  failure  of  the  remedy  against  the  per- 
sonal estate,  in  the  present  instance,  is  prima  facie  to 
be  attributed  to  the  presumed  fact  that,  in  the  interval 
of  nine  years  from  the  grant  of  administration,  the  as- 
sets had  been  exhausted  in  payment  of  other  debts,  or 
by  appropriation  to  the  distributees.  And  although,  if 
there  were  no  real  assets,  the  creditor  might,  in  conse- 
quence of  his  delay,  be  driven  to  his  action  for  a  devas- 
iavit,  and  be  subjected  to  the  loss  of  his  debt  if  the  as- 
sets had  been  duly  administered,  there  is  no  ground, 
either  in  justice  or  in  law,  for  saying  that  he  shall  for- 
fdt  bis  remedy  upon  the  real  assets,  because  he  has  al- 
lowed the  administrator  an  opportunity  of  either  pay- 
ing other  debts  in  preference  to  his  own,  or  of  distrib- 
uting the  assets  before  his  debt  is  satisfied.  Nor,  in- 
deed, do  we  perceive  that  such  a  consequence  should 
follow  from  the  mere  delay  or  laches  of  the  creditor,  if 
it  should  even  appear  that  the  administrator  had  not 
paid  out  the  assets  to  other  creditors,  or  to  the  heirs 
who  are  themselves  distributees,  but  had  appropriated 
them  wholly  or  in  part  to  their  own  use. 

The  law  furnishes  to  the  heirs  the  same  securities 
and  as  efficient  remedies  for  protecting  their  interest, 
against  the  mal-conduct  of  the  personal  representatives 
as  it  furnishes  to  the  creditor.    If  both  are  equally  in- 
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^""\f  ^''*  nocenl  of  any  participation  in  the  acts  from  which  loss 
Smiths  Adm'bs  or  injury  may  result,  there  is  surely  no  reason  for  throw- 
ing the  loss  upon  the  creditor,  whose  claim  is  founded 
upon  a  just  equivalent,  for  the  benefit  of  the  heirs  who 
are  mere  volunteers.  And  we  are  of  opinion,  that  where 
the  creditor  has  been  merely  passive,  and  has  neither 
caused  the  mal-appropriation,  nor  impaired  the  remedy 
of  the  heirs  for  the  injury  to  them,  his  legal  remedy 
against  the  heirs  is  not  affected  by  the  mere  fact  that 
he  postponed  his  lemedy  against  the  personal  estate 
until  after  it  had  been  wasted.  But  be  this  as  it  may,  the 
real  estate  is  certainly  not  discharged  from  its  liability  by 
the  mere  delay,  unless  it  appear,  that  in  consequence  of 
that  delay,  there  has  been  a  mal-appropriation  of  the 
personal  assets,  without  benefit  to  the  heirs;  and  even 
then,  we  are  inclined  to  the  opinion,  that  it  must  appear 
that  the  remedy  of  the  heirs  has  been  materially  injured 
by  the  delay. 

So  far  then  as  time  is  concerned,  there  was  as  much 
diligence  used  in  this  case,  in  the  remedy  against  the 
administrators,  as  the  statute  requires.  And  the  Court 
certainly  committed  no  error  to  the  prejudice  of  the  de- 
fendants in  the  action,  after  saying  to  the  jury  that  an 
honest,  bona  fide^  effort  to  collect  the  debt  from  the 
personal  representatives  was  necessary;  in  telling  them 
further,  that  the  judgment  and  return  ^re  prima  facie 
evidence  of  diligence.  They  are  conclusive  evidence 
of  all  the  dilgence  required  by  the  statute.  And  if,  as 
the  jury  were  also  told,  and  as  they  were  authorized 
to  find,  the  administrator  disposed  of  the  assets  by 
paying  debts,  or  by  distributing  them  to  the  heirs,  the 
plaintiff  was  entitled  tu  recover  in  this  action,  notwith- 
standing his  delay  in  suing  the  administrators.  The  ju- 
ry having  found  that  the  assets  were  thus  disposed  of, 
and  there  being  no  pretence  that  this  debt  has  ever 
been  paid,  there  is  no  ground  in  the  merits  of  the  case 
for  disturbing  the  verdict  or  the  judgment.  We  should, 
however,  notice  the  agreement  of  1827,  between  the 
committee  of  the  creditor,  who  was  then  a  lunatic,  and 
the  administratrix  of  Head,  and  her  then  husband,  to 
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the  effect  that  the  former  would  not  urge  the  collection  Litset  &  Wm 
of  the  debt  during  the  life  of  the  lunatic,  and  would  SMiTHiAnM'M 
endeavor,  after  his  death,  to  have  it  satisfied  out  of  that 
portion  of  his  estate  which  should  come  to  the  adminis- 
tratrix, (who  w^as  his  sister,)  or  to  her  children,  the 
heirs  of  Head.  And  we  remark  that,  although  it  may 
account  for  the  delay  in  suing  the  administrators,  and 
in  the  subsequent  proceeding  against  the  heirs,  which  was 
not  commenced  until  after  the  effort  to  settle  the  debt, 
in  the  manner  agreed  on,  had  been  ineffectually  made, 
(see  Hardin^  4-c.  vs  SmilVs  executors^  7  B.  Monroe,  390,) 
this  arrangement  vf^s  prima  facie,  and  indeed  avowed- 
ly, for  the  benefit  of  the  heirs.  And  if  under  color  of 
this  arrangement,  the  administratrix,  or  the  adminis- 
trator, misappropriated  any  part  of  the  assets  to  the 
injury  of  the  heirs,  it  devolved  upon  them  to  show  it, 
which  they  have  wholly  failed  to  do.  On  the  contrary, 
not  only  was  the  arrangement  not  obligatory  upon  the 
administratrix,  but  it  may  be  inferred  from  the  evidence 
that  the  assets  had  been  appropriated  before  it  was 
made,  and  this  inference  would  have  been  strengthened 
by  the  e/idence  (improperly  excluded)  that  Bigger  L 
Head  was  largely  indebted  at  his  death.  This  agree- 
n>ent  was,  moreover,  a  fact  before  the  jury,  and  they 
have  found,  upon  the  whole  evidence,  how  the  assets 
were  disposed  of.  The  court  did  not  err  in  refusing 
the  instruction  asked  for  in  reference  to  this  agreement.. 
Nor  was  the  knowledge  of  the  creditor,  that  the  ad- 
ministrators had  assets  which  was  referred  to  in  the 
sanoe  instruction,  in  any  way  material  to  the  law  of  the 
case. 

The  case  of  Buford  vs  M^Kee's  executors^  Sfc,  (3  B^ 
Monroe,  2!24,)  referred  to  in  argument,  does  not  relate 
to  the  legal  remedy  given  by  the  statute  against  heirsr 
byt  to  the  creditor's  right  to  go  into  equity  for  the 
purpose  of  subjecting  land  in  the  hands  of  the  heirs  of 
the  devisee  of  his  debtor,  which  was  denied  under  the 
circumstances  of  that  case.  The  principles  of  the  pres- 
ent opinion  apply  to  the  statutory  legal  remedy.  But 
if  this  were  a  case  in  equity^  the  heirs  have  not  shown* 
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the  equitable  grounds  for  resisting  the  enforcement  of 
the  claim  against  them,  which  appeared  in  the  case  re* 
ferred  to,  and  on  which  that  case  seems  to  have  been 
decided. 

Wherefore  the  judgment  is  affirmed. 

R.  J.  Browne  for  appellants;  /.  ^  W,  L,  Harlan  and 
BaUinger  for  appellees. 


Chancery.  Hite  V8  Campbell. 

Case  2.'>.  Ehror  to  the  Logan  Circuit. 

Principal  and  Surety,     Trusts,     Jurisdiction. 
December  21.     j^oge  Graham  delivered  the  opinion  of  the  Court 


A  secnrily  may 
proceed  against 
nis  principle  in 
chancery  for  re* 
imbuisemenl  of 
money  paid  as 
Buiely.  So  may 
the  assignee  of 
the  surety  il  the 
earet;  be  made  a 
parly. 


The  note  of  Joseph  Hite,  John  S.  Hite,  and  Hodges, 
(the  two  latter  being  sureties  for  the  first,)  having  been 
fully  paid  and  discharged  by  Hodges,  to  whom  it  was 
delivered  by  the  payee,  and  his  name  afterwards  torn 
from  the  note,  could  not  be  resuscitated  by  any  sale 
thereof,  by  Hodges,  to  one  of  the  payers,  so  as  to  make 
it  again  a  note,  binding  and  valid  as  such,  against  the 
other  two  obligors.  Hodges,  the  surety,  having  paid 
the  debt  of  his  principal,  had  a  right  of  action  against 
his  principal  for  the  amount  so  paid,  and  might  assign 
his  demand  so  as  to  authorize  Campbell  to  use  Hodges* 
name  in  an  action  at  law,  to  recover  the  amount  paid. 
And,  as  the  surety  may  sue  the  principal  in  chancery, 
we  suppose  his  equitable  assignee  may  maintain,  in  his 
own  name,  a  suit  in  equity  against  the  principal;  but 
in  such  a  suit  the  surety,  Hodges,  is  an  indispensible 
party,  and  on  being  made  such,  the  principal  would 
have  an  opportunity  of  relying  upon  such  defence  as  he 
may  have  against  the  surety,  to  resist  a  decree  against 
him*  Hodges  was,  by  an  amended  bill,  prayed  to  be 
made  a  party,  but  no  process  was  executed  on  him, 
nor  was  any  warning  order  had  against  him.  He  was 
not  before  the  Court  as  a  party.  Although  no  assign- 
ment or  transfer  of  Hodges*  demand  against  Hite,  is  ex* 
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hiblted  by  Campbell,  yet,  if  the  facts  exist  as  stated  in 
his  amended  bill,  he  was  was  authorized  to  institute  this 
suit. 

The  decree  must,  however,  be  reversed  for  want 
of  proper  parties ;  but  as  the  case  must  be  sent  back 
for  further  proceedings,  it  is  proper  to  suggest  the  de- 
cree which  ought  to  be  rendered  herein  if  it  shall  be 
proper  to  decree  for  the  complainant.  By  the  will  of 
Samuel  Hite,  one  fifth  of  his  land,  and  also  one  negro 
woman,  was  devised  to  John  S.  and  James  C.  Hite,  "to 
be  held  by  them  for  the  benefit  of  Joseph  Hite,  allowing 
him  a  reasonable  compensation  for  the  use  of  the  land 
and  negro  yearly."  The  rent'  of  the  land  and  the  hire 
of  the  slaves  would,  in  a  short  time,  realize  enough  to 
pay  the  demand  set  up  by  complainant,  and  where  that 
can  be  done,  in  a  convenient  and  reasonable  time,  it  is 
proper  so  to  decree,  rather  than  to  subject  to  sale  the 
entire  estate,  and  thereby  deprive  the  cestui  que  trust 
of  all  future  benefit  from  the  property.  If  the  com- 
plainant, on  the  return  of  the  cause,  shall  show  that  he 
b  entitled  to  a  decree  against  Hite,  such  decree,  for 
the  reasons  above  suggested,  should  only  be,  to  apply 
to  his  own  demand,  the  annual  profits  of  the  estate  de- 
vised, until  the  whole  is  paid. 

For  the  reasons  suggested,  the  decree  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded,  with  direc- 
tions for  other  proceedings  consistent  with  this  opinion. 

E.  M.  4-  H,  Q.  Etmng  for  plaintiffs ;  B.^A.  Monroe 
for  defendant. 


Hawkots,  dto. 

9$ 

MoFvri'i', 


CHAlfOBftT» 

Cmte  3& 


Hawkins,  &c.  vs  Moffitt. 

Error  to  tbb  Woodford  Circuit. 
Fraud. 
Jvotfs  QuxMku  delivered  the  opinion  of  the  Court.  V$e§mb$r  31, 

Moffitt,  a  judgment  creditor  of  James  M.  Talbotti  CMesUted. 
brought  this  suit  to  reach  the  estate  of  his  debtor  in  the 
Voi.  X,  u 
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One  greatly  Iq- 
debted  sold  all 
his  interest  in 
his  grandfather's 
estate,  worth 
$1100.  for 

9475  k  ten  years 
boaruDg  in  fa- 
tare,  field  tbat 
MLch  contract 
was  fraadnleoL 


hands  of  Joha  G.  Talbott  and  Hawkins.  It  appears, 
by  the  answers  of  the  defendants,  that  on  the  21st  Jan* 
uary,  1847,  John  G.  Talbott,  for  a  balance  due  on  set- 
tlement, executed  his  note  to  defendant,  James  M.  Tal- 
bott, for  the  sum  of  ^1169,  payable  1st  June,  1847, 
who,  shortly  after  its  execution,  transferred  it  to  Haw- 
kins. The  subpoena  in  chancery  was  executed  on  the 
Talbotts  in  March,  1847,  and  they  were,  by  endorse- 
ment on  it,  notified  that  the  object  of  the  bill  was  to 
enjoin  and  restrain  John  Talbott  from  paying  to  his  co- 
defendant,  James,  or  anyone  for  him,  the  sum  of  $725, 
until  the  hearing  of  the  bill.  Notwithstanding  this 
warning  and  notice,  John  Talbott,  on  the  6th  of  July, 
1847,  paid  to  Hawkins  $600,  in  part  of  said  note. 

Hawkins,  in  his  answer  to  an  amended  bill,  exhibits 
a  written  contract  between  himself  and  James  Talbott, 
purporting  to  have  been  made  a  short  time  before  the 
action  at  law  was  commenced  by  Moffitt,  by  which 
contract,  Talbott  sold  to  Hawkins  all  his  interest  in  his 
grandfather's  estate,  (which  Hawkins  states  consisted 
of  the  aforesaid  note,)  in  consideration,  'Uhe  said  Haw- 
kins, is  to  give  up  to  Talbott,  notes  he  holds  against 
him  for  upwards  of  $400,  and  is  to  pay  a  note  to  Curd 
for  $75,  and  Hawkins  is  to  board  the  said  Talbott  ten 
years,  or  so  long  as  the  said  Talbott  remains  single  and 
agrees  in  the  family;  if  he  leaves  Hawkins,  then  Haw- 
kins is  not  bound  to  pay  any  other  boarding.**  Hawkins 
is  also  to  furnish  Talbott  in  such  clothes,  as  Hawkins 
may  think  suitable,  for  five  years. 

Hawkins,  it  is  true,  sets  up  in  his  answer,  that  he  has 
demands  against  Talbott  beyond  those  named  in  the 
agreement.  That  being  in  writing,  is  the  best  evidence 
of  the  contract  between  the  parties,  but  is  not  conclu- 
sive of  the  amount  of  indebtedness  of  Talbott  to  Haw- 
kins. Be  that  as  it  may,  the  parol  proof  of  payments 
or  advances,  &c.,  falls  short  even  of  the  amount  specified 
in  the  writing. 

It  is  not  necessary  to  advert  particularly  to  the  depo- 
sitions in  the  cause.  We  think  the  defendant  has  shown 
by  his  own  answer  and  exhibit,  that  the  contract  ought 
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not  to  be  sustained.     A  young  man,  embarrassed  by    Hawkins,  &c. 
debt,  a  careless  spendthrift,  (as  is  proved  by  a  witness,)^     Moryirr. 
transfers  an  estate  of  $1169,  for  a  consideration  not  ex- 
ceeding $500|  and  for  the  further  consideration  of  being 
maintained  ten  years.  A  debtor  cannot  be  permitted  thus 
to  dispose  of  his  estate  to  the  hindrance  and  delay  of 
his  creditors.    To  sanction  such  contracts,  would  be 
virtually  declaring  that  by  agreements  for  future  board- 
ing, clothing,  &c.,  for  a  term  of  years,  long  enough  to 
exhaust  all  the  debtor's  property,  almost  every  credi- 
tor may  be  precluded  from  coercing  the  collection  of 
his  demands.    The  transaction  is  manifestly  fraudulent, 
and  ought  to  have  been  so  declared,  instead  of  being 
sustained,  as  it  was  in  part  at  least,  by  the  decree  of 
the  Court.    If  the  transaction  was  in  good  faith,  and  not 
fraudulent  and  void  as  to  creditors,  it  was  improper  to 
compel  Hawkins  to  board  and  clothe  Talbott,  and  at  the 
same  time  be  required  to  pay  the  complainant  the  value 
of  that  boarding  and  clothing.     We  think,  however, 
that  as  to  the  complainant,  in  this  suit,  the  contract 
should  be  held  to  be  void.     As  Talbott  made  payment 
to  Hawkins  after  the  service  of  process  on  him,  and  in 
total  disregard  of  the  legal  warning  not  to  pay,  he 
might  well  be  subjected  to  a  decree   for  the  entire 
amount  of  the  complainant's  demands  against  James  M. 
Talbott.   Certainly  he  should  be  decreed  to  pay  the  resi- 
due of  his  note  and  interest  remaining  due,  after  deduct- 
ing the  $600  paid  to  Hawkins;  and  Hawkins  should  be 
decreed  to  pay  so  much  of  the  complainant's  debts,  inter- 
est, and  costs,  as  may  remain  due  to  him,  after  deduct- 
ing the  amount  to  be  decreed  against  John  G.  Talbott. 
This  Court  does  not  regard  the  settlement  of  Haw- 
kins, as  guardian,  which  has  been  brought  up  by  certe- 
iarari,  as  entitled  to  any  consideration  in  this  case.  Al- 
though that  settlement  may  have  been  among  the  pa- 
pers of  the  cause,  it  is  not  made  an  exhibit  in  any  of 
the  pleadings,  nor  is  there  the  slightest  allusion  to  it 
in  any  part  of  the  record.     If  parties  desire  to  use  such 
documents,  it  is  their  business  to  see  to  it,  that  they  are 
so  presented,  or  used,  or  referred  to,  in  some  way  in 


Digitized  by 


Google 


84 


BEN.  MONROE'S  REPORTS. 


DXTDLXT 
V8 

Piiic«*i  Adm'h. 


the  Court  below,  as  to  permit  the  Clerk  to  copy  them 
in  making  up  his  record  for  this  Court. 

But  for  the  reasons  suggested  in  this  opinion,  the  de- 
cree of  the  Circuit  Court  is  reversed,  upon  the  original 
and  cross-errors,  and  the  cause  remanded  to  that  Court 
with  directions  to  render  a  decree  in  conformity  with 
this  opinion. 

Morehead  Sf  Reed  and  T.  P.  Porter  for  plaintiffs;  /. 
4*  W,  L.  Harlan  and  U.  Turner  for  defendant. 


lOm  84 
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Chaiccert.  Dudley  vs  Price's  Administrator. 

Case  27.  Appeal  from  the  Fayette  Circuit. 

Equity  jurisdiction.    Corporations,   Equitable  interests. 
Limitation. 
D$ctmher  22.     Jvdob  Simpson  delivered  the  opinion  of  the  Court 

Price's  administrator  exhibited  his  bill  in  the  Fayette 
Cast  itettd.  Circuit  Court,  against  the  President  and  Directors  of 
the  Railroad  Company,  and  Dudley  and  others,  in  which 
he  alleged  that  he  had  recovered  a  judgment  in  the 
Jefferson  Circuit  Court,  against  the  Lexington  and  Ohio 
Railroad  Company  for  $1504  37,  and  interest  and  cost 
thereon,  upon  which  an  execution  had  been  duly  issued 
and  returned  no  property  found.  He  further  alleged 
that  the  defendants  were  stockholders  in  said  corpora- 
tion, and  had  received  dividends  upon  their  stock  when 
there  were  no  actual  profits  to  divide,  and  when  it  was 
illegal  and  improper  to  declare  such  dividends.  He, 
therefore,  prayed  that  so  much  of  said  fund  in  the  hands 
of  defendants,  as  stockholders,  might  be  decreed  to  him, 
as  would  pay  and  satisfy  his  judgment  at  law. 

The  statute  of  limitation  was  relied  upon  in  defence, 
and  also  that  the  fund  in  the  hands  of  the  stockholders 
belonged  to  the  State  of  Kentucky,,  by  virtue  of  cer- 
tain  mortgages,  which  had  been  executed  by  the  corpo- 
ration, and  therefore,  could  not  be  appropriated  to  the 
payment  of  the  complainant's  demand.    It  was  also 
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conteDded,  that  the  company,  having  conveyed  to  the  Dw»l«t 
State  the  road  itself  and  all  her  property,  and  having  Pu<^^,*"__ADif^ft. 
surrendered  all  her  corporate  rights  and  privileges, 
was,  in  law  and  in  fact,  dissolved,  and  had  no  corporate 
existence  whatever ;  and  that,  consequently,  the  suit 
could  not  be  maintained,  or  any  decree  rendered  in  fa- 
vor of  the  complainant. 

The  Circuit  Court  rendered  a  decree  against  Dudley,  Decree  of   th« 
in  lavor  of  the  complainant,  for  the  whole  amount  of  ^*""*'  ^"''• 
the  dividends  which  had  been  paid  to  him  within  five 
years  before  the  institution  of  the  suit.    From  that  de- 
cree Dudley  has  appealed  to  this  Court. 

Upon  an  examination  of  the  deeds  of  mortgage,  re- 
lied upon  as  having  transferred  the  fund  in  contest  to 
the  State,  we  are  satisfied  that  it  is  not  embraced  by 
them,  and  that  the  State  has  no  Interest  in  it  under 
those  deeds. 

But,  by  those  deeds,  the  corporation  conveyed  to 
the  Commonwealth  of  Kentucky  all  iu  interest  in  the 
road,  and  all  its  rights  and  privileges  under  its  charter, 
which  was  done  by  legislative  authority.  Having  fail- 
ed to  pay  the  debt  for  which  the  State  was  bound,  and 
for  whose  indemnification  the  mortgages  had  been 
made,  a  sale  of  every  thing  included  in  the  mortgages 
was  made,  and  the  State  of  Kentucky  became  the  pro- 
prietor thereof,  with  all  the  rights  and  privileges  of  the 
company.  This  sale  and  conveyance  was  legal  and 
valid,  as  decided  in  the  case  of  Harrison  and  wife  vs 
Lexington  and  Ohio  Railroad  Company^  (9  B.  Monroe^ 
472.)  The  original  company  having  thus  surrendered 
the  right  to  construct  the  road,  and  destroyed  the  end 
for  which  it  was  incorporated,  was,  by  operation  of 
law,  dissolved,  and  had  no  further  corporate  existence 
or  capacity. 

It  does  not  follow,  however,  that  by  the  dissolution  The  diseolation 
of  a  corporation,  its  contracts  are  dissolved.  The  obli-  SLe  ^'no't'^hirS 
gation  of  the  contract  survives,  and  the  creditors  may  roi4^^te*^con- 
enforce  their  claims  against  any  property  or  estate  be-  K^^'  *°^  9^®^* 

1         .  .  .  ..11  ,   .  ilOTimajrenforce 

longmg  to  the  corporation,  which  has  not  passed  mto  their       ciainui 
the  hands  of  bonajide  purchasere :  (8  Peters,  281.)    In  IfTy^f  th^S^^r: 
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DvDLST  ihig  case,  the  dissolution  did  not  occur  until  after  the 
Pitici:*«  Adm'k.  complainant  had  instituted  his  suit,  and  if  he  acquired  a 
poraiion  which  lien  upon  the  fund  in  the  hands  of  the  stockholders  pri- 
passed  to  bona  or  to  that  time,  a  Court  of  Equity  should  certainly  en- 
fid^  assignees,     f^^^  j^^  ^^^  otherwise,  he  would  be  without  remedy. 

That  the  dividends  were  declared  by  the  Directors 
when  there  existed  no  actual  profits  to  divide,  appears 
to  have  been  established  by  the  Commissioner's  report 
on  file.  No  execution  seems,  however,  to  have  been  is- 
sued upon  the  complainant's  judgment  at  law,  and  as 
he  failed  to  bring  his  case  within  the  statutes  subjecting 
choses  in  action,  by  the  interposition  of  a  Court  of  Equi- 
ty, to  the  payment  of  a  judgment  upon  which  an  exe- 
cution has  been  returned  no  property  found,  the  ques- 
.tion  arises,  whether  the  Court  has  jurisdiction  to  atlbrd 
him  any  relief. 

This  bill  was  evidently  framed  with  a  view  to  relief 
under  the  statutes  subjecting  choses  in  action  to  the 
payment  of  a  judgment  upon  which  an  execution  ha^l 
been  issued,  and  had  proved  unavailing.  But  although 
It  was  framed  with  that  view,  it  contains  allegations  suf- 
ficient to  show  that  the  fund  which  was  distributed 
among  the  stockholders  under  the  name  of  profits, 
was,  in  reality,  a  trust  fund  in  the  hands  of  the  Direc- 
tors for  the  payment  of  debts,  and  should  have  been  re- 
tained by  them  for  that  purpose.  It  contains,  however, 
no  charge  of  fraud,  and  cannot  be  sustained  under  the 
'  act  of  1838;  (3  Stat.  Law,  116,)  to  provide  against  the 

fraudulent  disposition  of  property,  to  the  prejudice  of 
creditors. 
It  seems  to  be  very  clear,  upon  general  principles, 
Thccapitalsiock  ^^^^  ^^^  capital  stock  of  the  Railroad  Company,  and 
ofthel^xinfftoa  also  its  profits,  shou Id  be  regarded  as  a  trust  fund  for 

and  Ohio    Bail-     .  ^  '    .        ,  ,  ,    ,.   ,  .,.  .  i    .l    .    .• 

road    Company  the  payment  of  Its  debts  and  liabilities,  and  that  the 
fuidin  ih^^hMda  stockholders  were  only  entitled  to  such  surplus  as  might 
Md^lfabuTiS^Si  remain  after  their  payment.    Being  a  trust  fund,  it 
pavment  of  its  may  be  followed  by  the  creditors  into  the  hands  of  any 
persons  who  received  it  with  notice  of  the  trust,  and 
as  to  the  stockholders  themselves,  they  must  be  consid- 
ered as  affected  with  the  most  ample  notice :  Wood  et 
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al.  vs  Bummer  a  a/.,  (8  Meam^  308;  2  Siwy's  Equity,        I>i^dw>t 

496.)  ?«!«*■    ADM'm. 

But  the  question  still  occurs,  whether  the  complain-  To  subject  such 

,   „         ,  1.1  1      r  1     .       fund  It  IS  neces- 

ant's  bill  makes  out  a  case  which,  upon  the  facts  admit-  sary  that  a  crea- 
ted or  proved,  entitles  him  to  relief.  If  it  does,  it  must  legai^^Temcd^s 
be  simply  on  the  alleged  fact,  that  the  defendant,  Dud-  •^■effecwSiiy'!"*'^ 
ley,  has  the  fund,  or  part  of  it,  in  his  possession.  Al- 
though the  complainant  has  obtained  a  judgment  at 
law,  he  has  failed  to  show  that  the  usual  remedy  by  ex* 
ecution  was  ineffectual.  He  has  not  alleged  that  the 
corporation  is  insolvent,  or  that  there  was  no  property 
belonging  to  it  liable  to  execution,  or  that  the  corpora- 
tion is  dissolved,  or  that  any  other  obstacle  exists  to  his 
legal  remedy.  The  mere  fact  that  the  fund  is  a  trust 
fund  for  the  payment  of  the  debts  of  the  corporation 
does  not  authorize  an  application  to  the  Chancellor  to 
follow  it  into  the  hands  of  the  stockholders,  and  to 
decree  its  payment  over  to  a  creditor,  unless  facts  are 
alleged  which  show  that  his  legal  remedy  would  be  un- 
availing, and  the  interposition  of  a  Court  of  Equity  ne- 
cessary to  enable  him  to  obtain  the  payment  of  his  de« 
mand:  (3  MasoiCs  Reports,  314.) 

In  the  case  of  Grratz  vs  Redd,  (4  B,  Monroe,  178,) 
the  complainant,  before  he  filed  his  bill,  had  obtained  a 
judgment  at  law,  upon  which  an  execution  had  been 
returned  no  property  found.  He  also  alleged  in  his  bill,, 
that  the  corporation  had  no  property  or  estate  liable  to 
execution,  and  made  it  manifest  that  his  only  remedy 
was  in  a  Court  of  Chancery.  The  reasoning  of  the 
Court,  therefore,  in  favor  of  the  jurisdiction  of  a  Court 
of  Equity,  must  be  regarded  as  having  reference  to 
these  facts,  and  the  condition  of  the  parties  «s  they  stood 
in  that  case. 

The  complainant's  bill  not  having  made  out  a  case 
which  entitles  him  to  the  aid  of  a  Court  of  Equity,  the 
next  inquiry  is,  whether  the  defect  can  be  supplied  by 
the  statements  in  the  defendant's  answer?  Where  a 
discovery  is  sought,  or  from  the  character  of  the  trans- 
action, or  the  attitude  of  the  parties,  it  may  be  fairly 
presumed  that  the  defendant's  means  of  information 
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^M "  ^^^  better  than  those  of  th»  complainant,  the  matters 
ParcK'i  adm'e.  stated  in  the  answer  may  be  resorted  to  in  aid  of  the 
defects  in  the  bill.  It  may  be  doubted  whether  this 
case  comes  within  the  operation  of  this  principle;  as 
the  condition  and  solvency  of  the  company,  and  the 
ability  of  the  complainant  to  [collect  his  judgment  at 
law,  by  execution,  were  matters,  if  not  as  much  within 
his  knowledge  as  that  of  the  defendant,  about  which 
he  might  have  procured  the  requisite  information,  with- 
out  the  exercise  of  more  ihan  reasonable  diligence.  But 
conceding  that  the  defects  in  the  bill  might  be  supplied 
by  the  statement  contained  in  the  defendant's  answer, 
that  the  corporation  was  dissolved,  so  as  to  give  juris- 
diction to  a  Court  of  Chancery  still  we  are  of  opinion  that 
the  complainant  was  not  entitled  to  any  decree  against 
the  defendant  Dudley. 

The  bill  was  filed  in  1841,  but  no  answer  was  put  in 
If  new  matter  be  by'Dudley  until  1848.  If,  when  the  answer  was  filed, 
the  pleadings  in  the  complainant  had  filed  an  amended  bill,  alleging 
^uture*ohimi\a^.  ^he  dissolution  of  the  company,  and  his  consequent 
Hcd  u*Jn^^a'nd'  ^^S^^  ^^  ^PP'^  ^^  ^  ^^"^^  ^^  Equity  for  relief,  the  stat- 
lime  coniputcd  ute  of  limitations,  plead  and  relied  upon  by  Dudley  at 
the  iniToduction  the  same  time,  would  have  barred  the  relief  sought. 
Until  the  filing  of  such  an  amendment,  the  Court  would 
have  had  no  jurisdiction,  and  until  the  Court  acquired 
jurisdiction,  the  statute  continued  to  run.  Upon  the 
same  principle  if,  during  the  pendency  of  a  suit,  any 
new  matter  or  claim,  not  before  asserted,  is  set  up  and 
relied  upon  by  the  complainant,  the  defendant  has  a 
right  to  insist  upon  the  benefit  of  the  statute  until  the 
time  that  the  new  claim  is  presented,  because,  until 
that  time,*  there  was  no  lis  pendens^  as  to  that  matter, 
between  the  parties.  Besides,  in  this  case,  the  dissolu- 
tion of  the  corporation  did  not  occur  until  five  yeai*s 
had  expired,  from  the  time  the  fund  in  contest  was 
received  by  Dudley.  And  certainly  the  complainant 
cannot  claim  to  be  in  a  better  position,  by  aid  derived 
from  the  defendant's  answer  to  supply  the  defects  of  his 
bill,  than  he  would  be,  had  he  supplied  the  defects  him* 
self  by  an  amended  bill  filed  for  the  purpose ;  in  which 
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event  we  consider  it  clear,  that  the  defendant  might 
have  availed  himself  of  the  time  which  had  previously 
elapsed,  inasmuch  as  there  was,  until  the  amendment 
had  been  filed,  no  case  before  the  Court  of  which,  upon 
the  pleadings  and  proof,  it  had  any  jurisdiction. 

And  if  the  demand  had  not  been  barred  by  the  statute 
of  limitations,  the  decree  rendered  was  for  a  greater 
amount  than,  according  to  the  equity  of  the  case,  the 
complainant  was  entitled  to.  This  bill  showed  that 
dividends  had  been  received  by  the  other  stockholders, 
and  contained  no  allegation  showing  any  reason  why 
the  whole  of  the  fund  in  Dudley's  hands  should  be  ap- 
plied to  the  payment  of  his  demand.  He  did  not  al- 
lege that  the  other  stockholders  were  insolvent  and  un- 
able to  contribute  their  proportion,  or  that  other  debts 
existed  against  the  company  sufficient  to  exhaust  the 
fund  in  the  hands  of  the  other  stockholders,  or  any  oth- 
er circumstances  denoting  an  equity  against  Dudley,  to 
contribute  towards  the  payment  of  his  demand,  more 
than  ratable  proportion  of  the  fund  in  his  hands,  to 
that  which  had  been  received  by  the  other  stockhold- 
ers. But  according  to  the  view  which  we  have  taken 
of  the  eflfectof  the  statute  of  limitations,  the  complainant 
was  not  entitled  to  any  decree  against  Dudley. 

Wherefore  the  decree  is  reversed  and  cause  reman- 
ded with  directions  to  dismiss  the  complainant's  bill. 

W.  A.  Dudley  for  appellant;  Robinson  6f  Johnson 
for  appellee. 


Fjlotd 
McKnnrzT. 


Floyd  1)8  McKinney.  ^bctmbht. 

Appeal  from  the  Union  Circuit.  Case  78. 

Sheriff  saks  of  land^    New  trial. 
IvDGS  Graham  deliyered  the  opinion  of  the  Court.  ^  Dscember  22* 

This  is  an  action  of  ejectment.    On  the  trial,  the  Oaae  stated  and 
plaintiff  introduced  and  read  to  the  jury,  1st,  a  judg-  o^mu^ 
ment  recovered  by  him  against  the  defendant  for  the 
sum  of  885  72;  3d,  an  execution  which  issued  on  said 
Vol.  X.  12 
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^'J™  judgment,  and  which  was  returned  "levied  and  repler- 
McKnryxT.  led;"  3d,  a  replevin  bon{l  executed  by  defendant,  with 
security,  to  pay  the  amount  of  the  execution;  4th,  an 
execution  which  issued  on  the  replevin  bond,  and 
which,  by  the  direction  of  the  defendant,  endorsed  on 
the  excution,  was  levied  on  the  tract  of  land  in  contro- 
versy, and  which  land,  as  appears  by  the  Sheriff's  re- 
turn on  the  execution,  was  sold  by  him,  and  purchased 
by  the  plaintiff;  5th,  a  deed  from  the  Sheriff  for  the 
land  thus  levied  on,  sold,  and  purchased. 

On  the  defendant's  motion,  the  Court  excluded  from 
trii'o^enuledT'  ^^®  J^^^  ^'^®  Sheriff's  return  on  the  execution  and  the 
deed  from  the  Sheriff  to  the  plaintiff;  and  after  this  ex- 
clusion, then  instructed  the  jury  to  find  a  verdict  for  de- 
fendant; and  the  jury  having  so  found,  a  judgment  was 
rendered  for  defendant.  The  Court  having  overruled 
the  plaintiff's  motion  for  a  new  trial,  he  has  brought 
the  case  to  this  Court  by  appeal. 

The  decisions  of  the  Circuit  Court  are  attempted  to 
be  sustained  upon  the  grounds  that  there  is  no  valid 
judgment  to  sustain  the  deed,  and  the  sale  by  the  Sher- 
iff was  not  made  according  to  law. 

It  is  admitted,  by  the  appellee's  counsel,  that  in  this 
case  it  was  not  necessary  to  produce  the  entire  record, 
but  only  so  much  thereof,  as  to  show  there  was  a  valid 
judgment:  (7  Monroe^  386.)  The  judgment  copied  in- 
to this  record,  does  not  show  that  process  had  been 
served  on  the  defendant,  or  an  appearance  entered  for 
him,  but  merely  states  "that  the  defendant  being  sol- 
emnly called,  came  not,  therefore,"  &c. 

But  the  case  does  not  rest  exclusively  on  the  validity 
of  the  judgment,  and  it  is  not  necessary  to  determine 
that  question. 

It  seems  to  us  that  the  replevin  bond  upholds  the 
The  prodnetion  sale.  The  Statute  provides,  that  after  a  replevin  bond 
and'*^excctiiiou  shall  fall  due,  the  proper  officer  shall  at  the  request  of 
Sent^lo'nphohi  ^^^  plaintiff,  or  his  attorney,  "issue  execution  thereon 
a  sale  of  land  by  as  on  a  judgment,  and  such  bond  shall  have  the  force  of  a 
purchaser,  to  judgment,  and  be  taken  and  treated  as  such:"  (1  Slat^ 
StHound^u;  so  ^w  of  Kentucky,  643.)    If  this  bond  has  the  force  of 
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m  judgment,  then  as  the  defendaDt  voluntarily  entered        ^'^^^ 
into  it,  he  cannot,  in  this  action,  require  the  plaintiflf  to      MeKuanr. 
go  behind  the  bond,  and  produce  a  valid  judgment  to  ^^n"^oJj*\i|^^ 
sustain  the  bond.    A  sale,  by  virtue  of  an  execution  on  plefy  bond, 
the  bond,  is  as  valid  as  if  it  had  issued  on  a  valid  judg- 
ment.     If  the  replevin  bond  was  defective,  or  was  ta- 
ken by  the  Sheriff  without  lawful  authority,  or  if  it  was 
based  upon  an  execution  improperly  issued  on  an  inval- 
id judgment,  his  remedy  was  to  have  it  quashed,  on  mo- 
tion, or,  by  other  proceedings,  annulled.    He  cannot  be 
permitted  to  assail  it  in  the  action  of  ejectment  against 
him. 
The  next  objection  taken  to  the  Sheriff's  sale  is,  that  The  ftHureof  a 

,  ,.  ,  m  .1.  Sheriff  m  selHnf 

It  was  not  made  according  to  law.    To  sustain  this  po-  Und  where  Uie 

sition,  we  are  referred  to  Patterson  vs  Carneal,  (3  A.  K.  JSJJJJ. "uon^ it  bid 

Marshall,  619.)    In  that  case  a  tract  of  4,000  acres  ^J?  "^j^J^Jj^ 

was  sold  for  $370  to  satisfy  a  debt  of  only  $74.    The  the  whole  uact. 

Sheriff  having  sold  so  much  more  land  than  was  neces-  in*°ihe   Sheriff 

sary  to  pay  the  debt,  the  sale  was  held  to  have  been  jJ^^J  ihi"iiSht 

unauthorized  by  law,  and  therefore  void.     In  this  case,  of  ^;  purcbeier 
''  who  haa  do  tgen* 

however,  the  land  was  sold  for  barely  enough  to  pay  cy  in  euch  act, 
the  amount  of  the  execution,  and  no  one  would  bid 
more.  It  \s  true  the  evidence  conduces  to  prove  that 
after  the  amount  of  the  execution  was  bid  for  the  land, 
the  officer  did  not  enquire  whether  any  one  would  pay 
the  debt  for  a  quantity  of  land  less  than  the  whole 
tract.  This  omission  was  but  a  mere  irregularity  of  the 
officer,  not  caused  by  any  act  or  agency  of  the  purcha- 
ser, and  should  not  affect  his  title.  This  doctrine  is  held 
in  the  case  cited,  Patterson  and  Carneal, 

We  do  not  perceive  any  sufficient  reason  for  exclud- 
ing the  evidence  from  the  jury.  If  the  evidence  had  not 
been  excluded,  it  is  clear  that  the  instructions,  as  in  case 
of  non-suit,  could  not,  and  we  suppose  would  not,  have 
been  given.  In  excluding  the  evidence,  and  instruc- 
tions given  to  the  jury,  we  think  the  Court  erred,  and 
ought  to  have  granted  the  plaintiff  a  new  trial. 

The  judgment  of  the  Circuit  Court  is  therefore  re- 
versed, and  the  cause  is  remanded  with  directions  to 
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AtBrar'i  Ex*mx  set  aside  the   verdict   and  judgment,  and  award  th« 

Blvk. 


plaintiff  a  new  trial  without  payment  of  costs. 

B.  ^  A.  Monroe  for  appellant;  /.  ^  W.  L.  Harlan 
for  appellee. 


Assumpsit. 
Case  29. 


Albert  s  Executrix  vs  Blue. 

Error  to  the  Union  Circuit. 

Pleading,     Action  on  the  case. 


Decemhif  22.     Judgb  Griham  delivered  the  opinion  of  the  Court. 


The  caie  itated. 


A  declaration  in 
assampsitis  not 
demarable  com- 
mencing "A  B 
compiaini  of  C 
D  in  a  plea  of 
treipaas  on  the 
ease"  wiihont 
adding  the  words 
"on  promises/' 
thourh  the  latter 
is  the  modern 
practice.  Tres- 
pass on  the  case 
in  its  general  and 
most  comprehen- 
sive sense  in- 
cludes assumpsit 
as  well  as  ac- 
tions in  form  ex 
delicto.  (1  Chit. 
161.) 


The  only  subject  of  inquiry  in  this  case  is,  the  suffi- 
ciency of  the  plaintiff's  declaration.  The  several  counts 
are  in  assumpsit,  and  but  one  exception  to  the  form  or 
substance  of  either  of  them  has  been  taken.  It  is  in- 
sisted that  the  declaration  is  in  tort  upon  a  cause  of  ac- 
tion ex  contractu.  It  commences  by  stating  that  the 
plaintiff  complains  of  the  defendant,  "in  custody  &c,  of 
a  plea  of  trespass  on  the  case,  for  that  heretofore,  &c." 
The  modern  form  of  declaring  in  assumpsit  is,  to  begin 
the  declaration  by  the  words,  "action  of  trespass  on 
the  case  on  promises"  or  words  of  like  import.  The 
precedents  in  Chitty,  Archboldj  &c.,  prescribe  that  form. 
Anciently,  however,  it  was  not  so.  Trespass  on  the 
case,  in  its  most  comprehensive  signification,  includes 
assumpsit  as  well  as  an  action  in  form,  ex  delicto^  (1 
Chit.<,  151i)  and  declarations  formerly  commenced  with 
the  words,  "  trespass  on  the  case,"  omitting  the  words, 
on  promises.  It  is  true,  in  the  cases  referred  to  by  the 
defendant's  counsel,  where  a  statute  authorizes  "an  ac- 
tion on  the  case,"  it  shall  be  understood  to  mean  an  ac- 
tion in  tortt  an4  not  in  contract,  and  we  admit  that 
where  actions  by  pame  are  spoken  of,  an  action  "  on 
the  case"  should  be  construed  to  mean  an  action  in  tort. 
But  we  think  it  would  be  extending  the  rule  too  far  to 
enforce  it  rigidly,  to  the  mere  form  of  the  commence- 
ment of  a  declaration,  and,  while  we  do  not  deny  that 
it  is  not  only  more  in  conformity  with  general  usage^ 
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but  the  better  form  of  pleading,  to  insert  the  words,  "on 
promises,"  we  cannot  concur  in  the  suggestion,  that  the  MoHsjwiATTAc. 
omission  of  these  words  constitute  an  objection  suffi- 
ciently valid  to  sustain  a  demurrer.  It  is,  at  best,  but 
a  rigidly  technical  objection,  not  at  all  affecting  the 
merits  of  the  case,  nor,  in  any  manner,  calculated  to 
mislead  the  defendant  as  to  the  subject  matter  of  the 
plaintiff's  action.  The  objection  taken,  is  not  in  a  mat- 
ter of  substance ;  it  is  only  one  of  mere  form,  and,  un- 
der our  statute  regulating  pleadings,  should  not  have 
been  regarded. 

It  seems  to  us,  that  the  Court  erred  in  sustaining  the 
demurrer  to  the  declaration. 

The  judgment  of  the  Circuit  Court  is,  therefore,  re- 
versed and  cause  remanded,  with  directions  to  set  aside 
the  judgment  for  the  defendant,  overrule  the  demurrer, 
&c.,  and  for  other  proceedings  not  inconsistent  with  this 
opinion. 

B.  4*  -4.  Monroe  for  plaintiff;  J  ^  W.  L.  Harlan  for 
defendant. 


Duncan  v$  Monserratt,  &  Co. 

Error  to  the  Louisville  Chancery  Court. 

Set-off  in  equity. 
Cbivf  Jvsticb  Mabshall  delivered  the  opinion  of  Uie  Court 

Although  the  complainants  allege  the  insolvency  of 
Kellogg,  Weissinger  &  Co.,  at  the  filing  of  this  bill,  they 
do  not  allege  it  as  existing  before  notice  of  the  assign- 
ment of  their  note  by  Kellogg  to  Duncan.  And  as,  ac- 
cording to  the  principle  settled  in  Watken^  4^.,  vs 
Chamberlaine,  {8  Danaj  lf4,)  this  fact  is  the  essential 
ground  of  their  equity  to  a  set-off  against  the  assignee  of 
their  note  to  Kellogg,  their  own  demand  against  the 
firm  of  Kellogg,  Weissinger  &  Co.,  the  failure  to  state 
this  fact,  is  a  fatal  defect  in  the  merits  of  their  claim, 
as  addressed  to  the  equitable  consideration  of  the  Chan- 
cellor. 


ClIANCBRT. 

Case  30. 

December  27. 

An  assignee  of 
a  note  who  ba^ 
accepted  the  pro- 
visions of  a  deed 
of  trust,  made  by 
the  debtor,  of 
all  his  property 
to  satisfy  eredi- 
tors,  has  no  re- 
course against 
the  assignor  on 
account  of  the 
insolvency  of 
the  obligor  at 
the  date  of  the 
assignment,  nor 
any  right  to 
claim  a  setoff  a« 
gainst  the  assign- 
ee, until  the  trust 
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fond  is  exhauit- 
ed. 


But  if  this  defect  were  remedied,  or  if  it  be  supposed 
that  there  is  any  thing  in  the  pleadings  of  the  complain- 
ants which  may  be  taken  as  equivalent  to  the  allega- 
tion of  insolvency  before  notice  of  the  assignment  to 
Duncan,  still  we  are  of  opinion  that  their  claim  to  a  set- 
off, by  which  the  loss,  if  any,  is  to  be  thrown  upon 
Duncan,  cannot  be  allowed  without  a  violation  of  the 
principles  of  equity,  on  which  alone  its  allowance  de- 
pends.   They,  in  common  with  other  creditors  of  K., 
W.  &  Co.,  have  accepted  the  provisions  of  a  deed  of 
trust,  whereby  K.,  W.  &  Co.  have  conveyed  all  their 
property  for  the  security  and  ultimate  satisfaction  of 
their  debts,  among  which  is  that  now  offered  to  be  set- 
off.    It  is   this  conveyance  which,  divesting  them  of 
their  property,  constitutes  or  causes  their  insolvency, 
except  as  to  the  debts  provided  for.     And   these  debts 
will,  as  the  trustee  thinks,  in  a  few  years,  and  under 
such  administration  as  the  deed  authorizes,  be  satisfied 
out  of   the   means    appropriated   to  their  discharge. 
Then  the  case  is,  that  as  to  Kellogg's  responsibility  to 
Duncan, he  is  certainly  insolvent,  and  that,in  part, by  the 
concurrence  of  the  complainants,  and  for  the  security  of 
the  very  demand  which  they  offer  to  set-off;  but  as  to 
the  complainants*  demands  against  K.,  W.  &  Co.,  they 
are  not  certainly  insolvent,  and,  perhaps,  indeed  prob- 
ably, will  not  prove  to  be  so  under  that  test  to  which 
the   complainants  have  assented*      Suppose  Kellogg 
alone  had  been  their  debtor,  and  that,  before  notice  of 
the  assignment  of  their  note  to  him,  they  had,  instead 
of  claiming  a  set-off,  taken  a  mortgage  upon  all  of  his 
property,  to  be  void  if  their  debt  should  be  paid  in  three 
years,  could  they,  on  the  ground  that  the  mortgaged 
estate  mighi  possibly  prove  insufficient,  and  that  there 
were  no  other  means  outside  of  the  mortgage,  claim 
that,  in  equity   and  good  conscience,  their  demand 
should  be  set-off  against  their  note  in  the  hands  of  an 
innocent  assignee,  and  that  he  should  be  subjected  to 
the  loss  of  his  debt,  or  driven  to  assail  their  mortgage, 
or  compelled  to  await  the  result  of  its  foreclosure?  We 
think  they  could  not.    And  if,  in  the  case  supposed,  or 
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in  that  actually  presented,  the  equity  of  the  complain-      Bwitwith 
ants  should  be  deemed  superior  to  that  of  the  assignee,  Bawt,   Dvtaxjt 

we  are  of  opinion  that,  in  this  contest,  to  avoid  loss,  the 

loss  should  not  be  thrown  upon  the  assignee,  further 
than  was  necessary  to  serve  their  just  demands,  purged 
of  usurious  interest.  But  as  for  the  reasons  before  sta- 
ted, we  think  the  complainants  are  not  entitled  to  set-off 
claimed  by  them,  therefore,  the  decree  is  reversed, 
and  the  cause  remanded,  with  directions  to  dismiss  the 
biU. 

Ihtncan    4*    Ripl^tf  for  plaintiff;    Loughborough  4* 
BaUard  for  defendants. 


Beckwith  vs  Bent,  Duvall,  &c.  Ghancbrt. 

Appeai.  prom  the  Louisville  Chancery  Court.  Case  31. 

Rents.    Mortgage^. 
JvoGB  Gbahak  delivered  the  opinion  of  the  Court.  December  27* 

Penny  had  leased  of  Beckwith  the  Franklin  House,  Case  »ut«d, 
in  Louisville,  at  the  rate  of  $66  66f  per  month.  While 
in  the  occupancy  of  the  house  under  the  lease,  he  (in 
Jany.  1849)  executed  to  the  appellees,  to  secure  the  pay- 
ment of  certain  sums  of  money  owing  by  him  to  them, 
a  mortgage  on  his  furniture  then  in  said  house.  He  had 
no  property  on  the  premises  except  that  embraced  in  the 
mortgage,  and  has  not  had  any  other  property  since  that 
time.  On  the  15th  March,  1849,  suit  was  instituted 
"by  the  appellees  to  foreclose  the  mortgage.  Rent  is 
due  to  Beckwith  from  i25th  March,  1849,  at  the  rate 
aforesaid.  Beckwith  claims  a  priority  of  lien  on  the 
piroperty  to  pay  the  rent  due  to  him;  and  it  was  agreed 
by  the  parties,  'Mhat  the  cause  shall  stand  as  if  a  dis- 
tress  warrant,  for  rent  due  at  the  date  of  the  agree- 
ment, (June  1849,)  w«re  in  force  in  the  officer's  hands.** 
It  was  also  agreed  that  a  decree  be  rendered  for  the 
tale  of  the  property,  and  the  question  of  the  priority  of 
dalm  of  tbQ  lessor  for  his  rent  due  and  to  become  due^ 
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Bjcckwith  up  to  the  day  of  sale,  was  submitted  to  the  Chancellor- 
Emit,  Ditvall  The  Chancellor  decreed  that  (he  mortgagees  have  pri- 
' ority  over  the  landlord. 

Beckwith  has,  by  appeal,  brought  the  case  to  this 
Court  for  revision.  The  question  of  law  involved  in 
this  controversy,  is  to  be  determined  by  the  construc- 
tion to  be  given  to  the  "act  to  amend  the  law  of  land- 
lord and  tenant,"  approved  9th  March,  1843:  (Session 
Acts  54.)  Before  the  passage  of  this  act  a  tenant  could, 
during  his  term,  sell  or  mortgage  his  goods  and  chat- 
ties, and  the  purchaser  or  mortgagee  could  hold  them 
in  defiance  of  any  lien  claimed  by  the  landlord,  as  re- 
sulting to  him,  by  law,  from  the  relation  of  Inndlord 
and  tenant,  and  the  equitable  interest  of  the  mortgagor 
was  not  liable  to  be  sold  under  a  distress  for  rent:  (2 
Dana,  204;  3  /.  /.  Marshall  432/  4  Dana,  22.) 

The  right  of  the  tenant,  thus  to  defeat  his  landlord, 

by  mortgaging  all  his  property  to  others,  was  regarded 

A  tenant  cannot  as  an  evil  which  ouffht  to  be  remedied.     The  act  of 
alter       entering  o 

upon  the  premi-   1843,  was,  no  doubt,  intended  to  protect  the  landlord 
"^dlord   of  his  against  the  effect  of  such  mortgages.     It  enacts  "that 
mortg^ing*^^h^  hereafter  the  lessor  and  his  representatives  shall  have  a 
property,  but  ti^e  preference  in  the  payment  of  the  rent  due  to  him  from 
lord     for    one  his  lessee,  or  his  representative.  Over  any  mortgage  by 
il  valid:     {Ac    the  lessee,  or  his  representative,  qftei'  entry  on  the  prem* 
^Acub^^'    ^"*  *^^  leased;  and  if  there  be  not  other  property  sufficient, 
the  landlord  shall  have  a  right  to  distrain  on  any  such 
mortgaged  property,   as  if  no   mortgage  thereof  had 
been  made :  Provided,  the  preference  herein  given  shall 
only  extend  to  rent  for  one  year  next  before  the  suing 
out  of  process,   or   the   claims   of  preference."     It  13' 
urged  in  argument,  and  such  seems  to  have  been  the 
opinion  of  the  Chancellor,  that  the  rent  secured  to  the 
landlord  by  this  act,  is  only  such  as,  at  the  date  of  the 
mortgage,  was  then  actually  due  and  owing  by  the 
tenant  and  legally  demandable  by  the  landlord.    If  that 
is  a  correct  exposition  of  the  act,  we  do  not  perceive 
that  there  was  much,  if  any,  necessity  for  its  enact- 
ment.   In  the  case  supposed,  the  landlord  without  the 
aid  of  the  act,  could  have  had  his  distress  warrant  issu« 
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ed  immediately  on  the  falling  due  of  his  rent,  and  thus       Bicckwith 
have  secured  himself  against  any  and  all  acts  of  the  Bvrrr,  ^Dwall 

tenant  and  the  creditors  of  the  tenant,  and  if  he  failed  — 

to  avail  himself  of  this  privilege,  he  could  not  complain 
of  a  loss,  resulting  from  his  negligence,  or  from  the  in- 
dulgence of  supposed  kindness  to  his  tenant.  We  think 
such  a  construction  is  obviously  contrary  to  the  object 
of  the  Legislature  in  its  enactment.  Nor  do  we  sup- 
pose, that  the  language  used  in  the  act,  ought  to  be 
so  understood.  It  expressly  gives  to  the  landlord  a 
preference  over  any  mortgage  made  after  the  tenant 
hsis  entered  on  the  premises  kased.  Surely  it  was  not 
contemplated  that  the  tenant,  on  the  credit  of  his  goods 
and  chattels,  then  unencumbered  by  mortgages,  or  other 
liens,  should  obtain  possession  and  occupancy  of 
premises,  and  the  day  after  entering  upon  them,  pro- 
vide for  other  creditors,  to  the  exclusion  of  his  landUrd. 
We  think  the  import  of  the  words  used,  and  the  obvi- 
ous  meaning  of  the  whole  act,  including  the  proviso,  is, 
that  for  any  rent  not  exceeding  one  year  next  before 
the  suing  out  of  process,  or  the  claim  of  preference,  the 
landlord  has  a  lien  superior  to  that  of  the  mortgagee, 
whether  the  'mortgage  was  made  before  or  after  the  day 
when  the  rent  was  payable  to,  or  legally  demandable 
by,  the  landlord,  that  is,  when  the  mortgage  is  made 
after  the  lessee  enters  on  the  premises  leased. 

The  decree  should  have  directed  that  th«  amount  due 
to  Beck  with,  for  rent  and  his  costs,  should  be  first  paid 
out  of  the  furniture  sold,  and  then  to  apply  the  residue 
to  the  payment  of  the  debts  due  to  the  mortgagees. 

The  decree  of  the  Chancellor  is  therefore  reversed, 
*  and  the  cause  remanded  with  directions  to  render  a  de- 
cree not  inconsistent  with  this  opinion. 

Duncan Sf  Ripley  for  appellant;  /.  W.  Tyler  for  ap- 
pellees. 
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Qase  stated. 


Chancery.   Handy  vs  Commercial  Bank  of  New  Or- 
leans. 

Case  32.  Error  to  the  Louisville  Chancery  Court. 

Mortgages.     Foreign  Corporations. 
December  27       Judgb  Graham  delivered  the  opinion  of  the  Court. 

Addison  and  Clendennin  being  indebted  to  the  Com- 
mercial Bank  of  New  Orleans,  an  incorporated  institu- 
tion in  Louisiana,  Clendennin,  one  of  the  firm,  made 
his  mortgage,  dated  1st  June,  1840,  on  a  house  and  lot 
to  secure  the  payment  of  the  note  of  Addison  &  Clen- 
dennin for  that  sum,  payable  four  months  after  the  date 
of  the  mortgage,  "  and  each  and  every  renewal  of  the 
said  note  or  debt  for  the  whole,  or  in  part,  as  may  be 
agreed  upon,  by  the  parties  hereto,  (the  mortgage,)  or  to 
said  note,  at  the  time  when  the  said  note,  or  renewal 
or  renewals  thereof,  shall  become  due  and  payable,  ac- 
cording to  the  tenor  and  effect  of  said  note,  or  the  re- 
newal or  renewals  thereof."  Clendennin  afterwards 
mortgaged  the  same  property  to  Handy,  to  secure  him 
in  large  sums  of  money  due  to  him  from  the  same  firm. 
The  property  being  supposed  to  be  insuificient  to  pay 
the  demands  of  both  creditors.  Handy  insists  that  the 
Bank  has  lost  its  lien,  by  the  arrangements  and  conduct 
of  the  parties  since  the  execution  of  the  mortgage. 
The  facts,  as  presented  in  the  record,  are,  that  when 
the  note  of  $3338  58  became  due,  a  new  note,  payable  • 
to  Hall,  the  Cashier  of  the  Bank,  was  executed  for 
$2938  00,  discounted  by  the  Bank,  and  its  proceeds  ap- 
plied to  the  first  note,  interest  being  paid  in  advance. 
When  the  last  note  fell  due,  another  note  to  Hall,  for 
$2500  00,  dated  1st  February,  1841,  was  discounted, 
and  its  proceeds  applied  to  pay  the  note  for  $2938  00. 
When  the  note  for  $2500  00  fell  due,  another  note  was 
executed  to  Hall,  the  Cashier,  for  $2100  00,  dated  1st 
June,  1841,  and  payable  four  months  after  date,  was 
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discounted  by  the  Bank,  and  its  proceeds  applied  to  pay        Hahut 
the  note  immediately  preceding  it.    Other  payments  Con.  Bamk  oi- 

were  from  time  to  time  made,  so  as  to  reduce  the 

amount  due  from  Addison  &  Clendennin  to  the  Bank, 
to  the  sum  for  which  the  several  notes  mentioned  were 
executed. 

All  these  notes,  except  the  first,  were  actually  made 
and  executed  in  Louisville,  in  this  State,  but  were  dis- 
counted by  the  Bank  at  New  Orleans.    It  is  argued  by 
the  plaintiff's  counsel,  that  as  the  Bank  is  an  institu- 
tion not  incorporated  by  the  Legislature  of  this  State  ; 
and  as  Hall  acted  as  their  agent  in  this  State,  each  re- 
newal of  the  notes  was,  in  law,  a  new  loan,  and  the 
transactions  are  contrary  to  the  prohibitions  of  the  act 
of  1S12 ;  that  it  was,  in  fact,  a  discounting  of  paper 
and  lending  of  money,  by  that  act  prohibited.    In  sup- 
port of  this  view,  we  are  referred  to  the  case  of  At- 
terberry  vs  Knox  Sf  McKee,  (8  Dana^  282  j  and  4  B. 
Monroe^  90.)      In   that    case  the  Bank  of  Maryland 
had  an  agent   at   Wheeling,  in  Virginia,  ••  who  re- 
ceived notes  of  said  Bank,  loaned  and  issued  the  same 
as  money,  on  the  usual  banking  terms,  and  was  then 
and  there  doing  a  banking  business.'*    It  was  decided 
that  a  note  executed  to  the  Bank,  in  consideration  of 
such  loaning,  was  null  and  void,  being  in  violation  of  a 
Virginia  act,  very  similar  in  its  provisions  to  the  act  of 
the  Kentucky  Legislature  on  the  same  subject.    In  this 
case,   no  notes  of  the  Bank  were  issued  or  received, 
and  no  new  loan  was  in  fact  made.    It  is  true,  the  case 
of  Letcher  vs  Bank  of  Commonweath^  (3  /.  /.  Marshall^ 
195,  and  1  Dana^  84,)  decides,  that  when  a  Bank  dis- 
counts a  note  for  the  purpose  of  renewing  a  former 
loan,  in  the  usual  way,  each  renewal  is  to  be  regarded 
as  a  new  contract,  and   the  new  notes  are  equiva- 
lent to  paying  the  existing  debt,  and  again  borrowing 
the  money :  (4  /.  /.  Marshall^  3.)    In  the  cases  refer- 
red to,  the  Bank  had  sued  on  the  old  notes,  and  the  de- 
fendant, on  the  plea  of  payment,  relied  on  the  new 
notes  as  proof  of  the  truth  of  his  plea.  In  this  case,  how- 
ever, the  parties  have,  in  their  deed  of  mortgage,  ex- 
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va 

GOSLKK. 


A  negotiable 
note  "was  given 
to  one  payable  at 
a  bank  in  a  sis- 
ter Stale  secured 
by  mortgage  as 
well  as  all  notes 
given  byway  of 
renew  —  held 
that  the  mortgage 
was  valid  and  not 
in  violation  of 
any  statute  of 
Kentucky. 


pressly  provided  for  the  renewal  of  notes,  and  have 
stipulated  that  the  lien  shall  be  continued  for  the  pay- 
ment of  each  renewal  note.  It  is,  therefore,  unlike  the 
cases  referred  to,  and  is  like  giving  notes  for  the  same 
consideration  to  the  same  person :  (1  Dana,  85.) 

We  concur  with  the  Court  below,  in  the  opinion 
that  this  transaction  is  not  embraced  by  the  act  refer- 
red to,  and  that  the  new  notes  were  but  renewals  of 
the  old  note,  as  agreed  upon  by  th©  parties  in  the  mort- 
gage. But  if  the  new  notes,  made  in  this  State,  were 
in  violation  of  the  law,  then  being  null  and  void,  they 
could  not  be  relied  upon  as  annulling  the  note  secured 
by  the  mortgage,  that  note  having  been  executed  in 
Louisiana,  and  not  in  this  State.  That  note  can,  there- 
fore be,  and  should  be  upheld  as  a  valid  instrument  in 
equity ,'subject,  however,  to  be  reduced  by  the  payments 
subsequently  made. 

The  decree  of  the  Chancellor  being  in  accordance 
with  the  views  herein  expressed,  it  is,  therefore,  affirm- 
ed. 

Duncan  Jf  Ripley  for  plaintiff;  Fry  and  Page  for  de- 
fendant. 


CteANCEEY.  O'Bryan  vs  Goslee. 

Case  33.  Appeal  from  the  Louisville  'Chancery  Court. 

.    Wilis,     Emancipation,. 
De§mber  2S,      Judqs  Grauah  delivered  the  opinion  of  the  Court 

We  concur  with  the  Chancellor,,  not  only  ia  his  ex- 
position of  the  law  of  this  case,  but  in  his  reasons  and 
arguments.  We  therefore  affirm  the  decree,  and  adopt 
as  ours,  the  following  opinion  and  decree  of  the  Chan- 
cellor : 

Opinion  op  Chancellor  Nicholas, 

This  suit,  for  freedom,  depends  upon  the  proper  con- 
struction of  this  clause,  in  a  laconic  will:  "I  give  and  be- 
queath to  all  my  negroes  their  freedom,  that  my  heirs 
or  executors  shall  have  no  right  nor  title  to  them  after 
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Ihcy  arrive  at  the  ages  hereafter  mentioned,  the  males  at       O^Bmam 
twenty-eight  years  and  the  females  at  twenty -five  years."        Goblbx. 

The  complainant  John  was  born  of  one  of  the  fe- 
males  after  the  testator's  death,  and  before  she  arrived 
at  twenty-five  years,  and  his  right  therefore  depends 
on  the  question  whether  the  will  gave  his  mother  imme- 
diate emancipation  with  a  postponement  of  its  enjoy- 
ment till  she  attained  25,  or  gave  her  only  a  prospective 
right  of  emancipation  to  take  effect,  provided,  or  only 
when,  she  attained  that  age. 

My  own  opinion,  apart  from  all  authority,  would  be  "J^f 'u®  *"^n  ^^' 
that  the  testator  meant  immediate  emancipation,  with  negroes  their 
a  reservation  to  his  heirs  of  merely  the  use  of  their  ser-  hcUa^or  cxecu- 
\\ces  until  they  attained  the  prescribed  ages.  The  re-  ^o"i/h*t*or  *iitie 
suit  of  the  opposite  construction,  which  would  keep  in  ^?   ^«»?    *•'«' 

,       .  ,  1     r  1  1  ,  ihey  arrfve  at  the 

slavery  the  issue  born  bciore  the  mother  arrived  at  ««C8     hereafter 
twenty-five,  ought  to  be  rejected,  because  it  would  go  mlies^^^at    28 
to  defeat  a  very  probable  intention,  to  be  gathered  from  iiJlficV°at^*^26/'' 
the  purport  of  the  will.    The  testator  evidently  inten-  ^J?^^^**.?,^  H°<*«' 
ded  to  dispose,  by  his  will,  of  his  whole  estate;  and  as  born  before  the 
he  has  directly  recognized  and  by  general  clauses  dis-  26 wi f Jee— *hat 
posed  of  the  services  of  the  negroes  until  they  arrived  uS*moih«  wm 
at  the  prescribed  ages,  as  beinff  part  of  his  estate,  the  iinni«<i|«te  with 
presumption  is,  that  it  he  had  intended  the  issue,  born  owner  to  retain 
before  that  time,  should  be  slaves,  and  as  such  a  part  of  26  years^old"'^'^ 
his  estate,  he  would  have  so  said  or  made  some  specific 
disposition  of  them  as  such.     The  motive  of  the  testa- 
tor, in  emancipating  his  slaves,  was  one  of  benevolence 
merely,  towards  the  slaves  themselves.    Why  that  mo- 
tive did  not  apply  to  and  equally  operate  with  him  in 
favor  of  the  after  born,  it  is  very  difficult,  if  not  impos- 
sible, to  conjecture.     If  he  intended,  from  mere  mo- 
tives of  benevolence,  that  the  mothers  should  be  abso- 
lutely free  at  twenty-five,  why  should  hq,  have  desired 
or  intended  that  their  children  should  be  slaves  for  life> 
or  why  should  he  have  contemplated  a  distinction  be- 
tween their  childreni  dooming  to  perpetual  slavery 
those  who  were  born  before  the  mothers  attained  twen- 
ty-five, and  emancipating  those  who  were  born  there- 
after?   In  the  absence  of  any  assignable  motive  for 
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O'Brtan        such  merely  capricious  discrimination,  we  cannot  prop- 
GosLFE.        erly  impute  to  the  testator  such  intention.     The  oppo- 
site intention,  one  which  would   be  produced   by  an 
equal  feeling  of  benevolence  towards  the  children  as  to- 
wards the  mothers,  and  would  prevent  any  arbitrary 
distinction   among    the   children    themselves,  is    what 
should  rather  be  inferred  from  every  rational  principle 
and  is  what  would    unhesitatingly  occur  to  every  ra- 
tional mind  not  affected  with  the  niceties  of  judicial 
disquisition.    Such  being  the  probable  intention,  is  there 
any  thing  in  the  language  used  of  that  technical  char- 
acter which  will  force  us  to  a  different  interpretation 
of  the  devise?     I  think  not.     After  a  careful  compari- 
son of  the  language  used,  with  that  of  the  deed  and  de- 
vises commented   on  in  the   various  cases  to  which  I 
have  been  referred  by  defendant's  counsel,  I  find  none 
of  these  conflicting  directly  with  what  1  deem  the  ra- 
tional construction  of  this  devise,  but  several  of  the  ca- 
ses are  strongly  in  its  confirmation.     In  Fanny^^s  Bry- 
antj  (4  /.  /.  Marshall^)  the  language  of  the  deed  wa^, 
"I  emancipate  Julia  and  her  increase  after  1st  January, 
1816."     The  question  was  whether  the  increase  before 
that  day,  as  well  as  the  children  born  thereafter,  were 
emancipated.     The  Court  say  he  never  could  have  in- 
tended that  the  mothers  should  be  free  and  their  chil- 
dren slaves — that  such  intention  would  be  incompatible 
with  his  benevolent  motives. 

In  Charles  vs  French,  (6  /.  /.  Marshall,  332,)  the 
language  of  the  deed  was,  "I  now  immediately  liber- 
ate Susannah,  to  go  free  at  the  expiration  of  eight  years 
from  this  date."  Charles  was  a  son  of  Susannah,  born 
before  the  expiration  of  the  eight  years,  and  the  Court 
decided  that  the  deed  emancipated  him;  that  the  grant- 
or intended  to  renounce,  at  once,  all  title  to  the  negroes 
as  slaves.  That  he  emancipated  them  then,  but  post- 
poned the  enjoyment  of  perfect  liberty  for  eight  years  ; 
that  in  the  meantime  they  were  servants,  but  not  slaves ; 
that  they  remained  in  servitude  but  not  in  slavery ;  and 
that  this  temporary  servitude  was  intended  for  the  ben- 
efit of  the  negroes  and  not  of  the  grantor. 
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In  Hudgens  vs  Spencer^  (4  Dana,  589,)  the  language      O'Bktaw 
of  the  deed  reads:  "I  do  hereby  emancipate  the  follow-         GosL*. 
ing  men,  women  and  children:  Judy  to  go  out  Septem- 
ber,  1806,'*  &;c.  &c.     "I  dq  relinquish  all  right  to  said 
people  after  they,  severally,  arrive  at  the  dates  above 
mentioned,  and  not  before.^^    This  language,  it  was  de* 
cided,  did  emancipate  Judy  at  the  date  of  the  deed ;  that 
she  did  not  remain  a  slave  until  September,  1806,  when 
she  was  to  go  out,  consequently  her  son  Spencer,  born 
before  then,  was  free.     This  too,  though  the  Court  con- 
cedes that  the  literal  import  of  the  deed,  without  regard 
to  the  subject  matter  and  intention,  would  have  re- 
quired  a  different  decision.     But  they  say.  Intention,, 
must  overrule  mere  verbal  and  grammatical  considera- 
tions ;  that,  without  the  after  clause,  such  would  be  ever 
the  proper  grammatical  construction,  as  was  decided  in 
Fanny  vs  Bryant,  and  in  Charles  vs  Trench.     That  in 
postponing  the  time  of  actual  liberation,  the  grantor 
did  not  mean  to  put  off  their  enjoyment  of  pei*sonal 
rights,  but  only  to  reserve  to  himself  temporary  service. 
It  appears  to  me  to  be  vastly  more  difficult  to  give  the 
effect  of  immediate  emancipation  to  the  language  of 
this  deed,  than  to  the  devise,  in  this  case,  which  is,  "I  give 
to  all  my  negroes  their  freedom,  that  my  heirs,  &c.,, 
shall  have  no  right  to  them  after  they  arrive  at  the  age 
of  25,"  &c.    There  you  do  not  have  to  resort  even  to 
intendment  in  aid  of  a  literal  construction,  but  have 
rather  to  use  it  for  the  purpose  of  preventing  the  first 
member   of   the    sentence    from  carrying  immediate 
emancipation  for  every  purpose:    To  save  the  rights  of 
the  heirs  to  their  services  before  attaining  the  prescribe  • 
ed  ages,  we  have  to  resort  to  intention  to  show  that 
some  power  was  reserved  to  them  for  that  purpose,  or 
the  after  clause  of  the  sentence  would  be  nugatory. 
Bat  whilst  so  using  the  intent  for  the  purpose  of  mak- 
ing the  whole  sentence  harmonize,  we  can  carry  it  no 
farther  than  what  is  necessary  for  that  object.    This  is 
fully  accomplished  by  saying,  as  the  Court  of  Appeals 
did  in  the  cases  cited,  that  the  testator  meant  to  manumit 
his  slaves  immediately,  but  to  postpone  the  perfect  en- 
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JakvisaThabxtb  joyment  of  freedom,  and  in  the  meantime  they  were 

QVTOLET  AC. 


to  be  servants  and  not  slaves.  According  to  the  course 
of  decision  in  this  State,  complainant  is  not  entitled  to 
a  decree  for  hire  before  the  institution  of  the  suit,  as  it 
does  not  appear  that  defendant  was  a  mala  fide  holder. 
Field  for  appellant;  Guthrie  Sf  Tyler  and  /.  Harru 
son  for  appellee. 


lObmK 
121 


Chancbry.  Jarvis  &  Trabue  vs  Quigley,  &c. 

104  « 

3     Case  34.  Appeal  from  the  Simpson  Circuit. 

Trusts,     Limitation  of  estates.    Purchase, 
December  29.     Chief  Justicb  Marshall  delivered  the  opinion  of  the  Court. 

Jarvis  &  Trabue  being  creditors  of  Joseph  Quigley, 
Case  stated.  by  judgment  with  an  execution  thereon  returned  "no 
property,"  filed  this  bill  to  subject  to  the  satisfaction  of 
their  debt  certain  slaves,  as  being  the  property  of  said 
Joseph  on  the  death  of  his  wife,  under  and  by  virtue  of 
a  deed  of  trust  from  Thomas  Quigley  to  J.  M.  Burton, 
the  true  construction  and  operation  of  which  present 
the  only  questions  to  be  considered  by  this  Court. 

The  deed,  professing  to  be  between  Thomas  Quigley 
and  James  M.  Burton,  "  witnesseth,  that  the  party  of 
the  first  part,  for  and  in  consideration  of  the  sum  of  one 
dollar,  to  him  in  hand  paid  by  the  aforesaid  James  M. 
Burton,  trustee  in  trust,  for  the  use  and  benefit  of  Ele- 
anor M.  Quigley,  wife  of  Joseph  Quigley,  and  the  heirs 
of  her  body  begotten  by  the  aforesaid  Joseph  Quig- 
ley, the  receipt  of  which  is  hereby  acknowledged,  as 
well  as  in  consideration  of  the  interest  and  well  being 
the  grantor  herein  feels  tn  the  future  comfort  of 
the  aforesaid  Eleanor  and  her  aforesaid  chil- 
dren, in  being  and  expectancy,  hath  this  day  given» 
granted,  &c.,  to  the  aforesaid  J  M.  B.,  trustee  in  trust 
as  aforesaid,  the  following  slaves,  to-wit:  (naming  them,) 
together  with  the  future  increase  of  the  aforesaid  slaves, 
and  each  of  them.  To  have  and  to  hold  the  aforesaid 
slaves,  &c.,  to  the  only  use  &c.  of  the  aforesaid  J.  M«- 
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B.,  trustee  in  trust  as  aforesaid,  and  his  successor  as 
trustee  forever."  The  deed  then  recites,  that  the  slaves 
had  been  purchased  by  the  grantor,  under  a  decree  in 
his  favor  against  said  Joseph  Quigley ;  then  follows  a 
covenant  of  warranty,  which  is  succeeded  by  the  follow- 
ing clause,  viz :  "  It  being  the  distinct  understanding  of 
the  parties  hereto,  that  the  aforesaid  slaves  and  each  of 
them  are,  in  no  event,  to  become  liable  to  or  for  the 
debts  of  the  aforesaid  Joseph  Quigley;  but  said  slaves 
and  each  of  them,  and  their  increase,  are  to  be  held, 
kept  and  used  by  the  aforesaid  trustee,  for  the  sole  and 
exclusive  use  and  benefit  of  the  aforesaid  Eleanor,  and 
the  heirs  of  her  body,  by  the  aforesaid  Joseph  Quigley." 
And  in  case  of  the  death,  resignation,  removal  or  refu- 
sal of  the  said  trustee,  a  power  is  given  to  the  said  El- 
eanor to  appoint  another. 

It  is  contended,  that  by  force  of  the  words  "heirs  of 
her  body,"  this  deed  creates  an  estate  tail  in  Eleanor 
Quigley,  which  vested  in  her  husband,  subject  during 
her  life  to  the  sole  and  separate  use  secured  to  her,  and 
which,  at  her  death,  became  absolute  in  the  husband* 
But  it  is  manifest  that  this  construction  defeats  the  ben- 
efit intended  for  the  children,  and  violates  the  obvious 
purpose  and  object  of  the  deed,  which,  as  appears 
clearly  upon  its  face,  was  intended  to  secure  the  use, 
not  only  to  the  wife,  but  also  to  the  children,  of  the 
marriage.  And  the  only  question  is,  whether  there  is 
enough  in  the  deed  to  effectuate  that  intention  clearly 
manifested,  or  whether,  by  force  of  the  technical  ex- 
pression "heirs  of  her  body,"  the  manifest  intent  and 
object  of  the  deed  is  to  be  sacrificed.  If  there  were 
nothing  in  the  deed  to  show  that  the  expressions  referred 
to  were  not  used  in  their  technical  sense  as  embracing 
the  whole  line  of  issue,  the  consequence  contended  for 
would  certainly  follow.  But  it  is  made  clear,  beyond 
dispute,  by  the  words  of  the  deed  itself,  that  the  ex- 
pression "heirs  of  the  body"  is  not  used  in  this  techni- 
cal sense,  but  as  meaning  her  children.  This  is  mani- 
fest, first  from  the  fact  that  in  trust  for  the  comfort, 
&c.  of  the  children,  as  well  as  of  the  mother,  is  set 
Vol.  X.  14 
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Jmtu  aTbasox  forth  as  one  of  the  considerations  and  as  the  only  con- 

VB 

Qotouby,  ao.  sideration,  except  the  nominal  one  of  one  dollar,  mov- 
ing the  grantor  to  the  execution  of  the.deed,  and 
again,  and  with  unquestionable  certainty,  by  the 
words,  "  her  aforesaid  children,  in  being  and  expect- 
ancy," used  in  reference  to  the  words  "  heirs  of  her 
body,"  previously  used  in  the  same  clause,  and  which 
shoSv  conclusively  that  "heirs  of  her  body,"  as  used 
in  the  deed,  did  not  embrace  the  whole  line  of  her 
issue  by  her  then  husband,  but  their  children  only. 

This  intended  sense  of  the  technical  expression,  being 
placed  beyond  question  by  the  following  words,  there 
The  t®™  'heirs  is  no  doubt  that  if  this  were  a  will  instead  of  a  deed,  the 
•wills  is  very  gen-  words  "heirs  of  her  body,"  would  be  regarded  as  words 
and  ^  iake"^a«  of  purchase,  giving  an  independent  interest  to  the  chil- 
chaseand^tooon'  ^^^^9  ^^^  ^^^  ^^  words  of  limitation,  annexed  to,  and 
veyanindepcnd-  describinc  the  estate  of  the  mother,  as  was  decided,  at 

ent    inteiest   to     ,  ^  .       ,  -  „  _ 

children, and  not  the  present  term,  m  the  case  of  rrescott  vs  PrescM^s 
totioS^^e  iime  ^irSj  (page  56.)  And  although  the  same  benignity  of 
ken^wh^n^  t^e  construction  is  not  always  extended  to  deeds  as  to  wills, 
intention  clearly  yet  as  this  deed  was  obviously  founded  upon  motives  of 
give  a  present  in-  benevolence  and  affection  alone,  and  is  in  the  nature  of 
drem^ 'inch  was  a  marriage  settlement,  intended  expressly  to  provide, 
gi?eS°'^to'^*thS  ^^^  ^^'y  f^'"  *^®  ^*^®»  but  also  for  the  children;  and  as 
words  by  the  En-  it  is  most  inartificially  drawn,  we  think  there  is  suffi- 

glish  Courts,  es-      .  ,  .        i  i       .      .    i  /• 

pccialiy  when  u-  cient  ground  m  the  general  prmciples  of  construction, 
bie  to\  cl^ttel'  and  in  the  principles  which  prevail  in  the  construction  of 
marriage  settlements  and  covenants  to  stand  seized,  for 
giving  to  the  words  referred  to,  that  operation  and  ef- 
* ,  feet  which  properly  belongs  to  the  sense  in  which  they 

were  used,  as  certainly  indicated  by  other  parts  of  the 
deed.  It  would  be  strange,  indeed,  if  when  the  sense 
in  which  a  particular  phrase  is  used  in  such  an  instru- 
ment, is  clearly  explained,  and  the  deed  can  operate  ac- 
cording to  that  sense,  without  violating  any  principle 
of  law,  Courts  were  obliged  to  put  a  different  sense  up- 
on them,  though  it  should  defeat  the  manifest  object  of 
the  parties.  The  contrary  principle  is,  as  we  believe, 
generally  conceded.    There  are  many  cases  in  marriage 
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settlements  and  covenants  to  stand  seized,  in  which  the  JAuvnATiiAatTa 
Courts  of  England  have  construed  "heirs  of  the  body,"  _Q"»^I»_*L, 
and  especially  with  reference  to  chattels,  to  be  words 
of  purchase,  when  it  was  clear,  from  other  expressions 
or  circumstances  in  the  instrument,  that  the  phrase  was 
used  in  a  restricted,  and  not  in  a  technical  sense:  (2 
Vesey,  sen.  660 ;  3  Atk.  642,  ^c.)    And  the  cases  in 
which  a  similar  decision  has  been  made  upon  wills  are 
numerous  and  familiar.    The  question,  in  all  such  cases, 
IS  whether  the  restricted  sense  of  the  words  is  indica- 
ted with  sufficient  certainty,  as  we  have  seen  that  it  is 
in  the  present  case. 
We  therefore  construe  "heirs  of  the  body,"  in  this  The  intent  of  thQ 

*'  rrantor  is  to  have 

deed,  as  meaning  children  in  being  and  expectancy,  its  weight  in  the 
And  although  the  conveyance  to  the  sole  use  of  the  wife  deeds!" 
and  her  children  in  being  and  in  expectancy,  might  be 
understood,  as  giving  to  the  wife  an  interest  in  com- 
mon with  her  children,  and  which  might  go  to  her  hus- 
band on  her  death,  yet,  as  this  is  not  the  necessary  con- 
struction of  such  a  conveyance,  and  as  it  is  repelled  by 
the  provision  that  in  no  event  shall  the  slaves  or  any  of 
them  become  liable  to  the  debts  of  the  husband,  but 
that  they,  and  each  of  them  and  their  increase,  shall  be 
held  for  the  sole  use  of  the  wife  and  the  heirs  of  her 
body,  that  is,  her  children  in  being  and  expectancy, 
we  are  of  opinion  that  it  will  best  comport  with  these 
provisions  and  with  the  obvious  intent  of  the  grant,  to 
construe  it  as  giving  to  the  wife  no  interest  beyond  her 
own  life,  and  vesting  in  the  children,  at  her  death,  what- 
ever interest  she  had.  In  this  view,  it  is  unnecessary 
to  determine  whether  she  had  a  life  estate  in  the  whole^ 
with  remainder  to  her  children,  or  whether  she  had  a 
life  estate  in  an  aliquot  part  only  with  remainder  to 
them.  In  either  case,  the  husband  would  not  take  her 
interest  on  her  death,  and  as  none  of  the  children  are 
shown  to  have  died  after  the  date  of  the  deed,  there  is 
no  pretence  that  he  has  any  interest  derived  from  them^ 
and  therefore  no  ground  for  any  question  as  to  what 
would  become  of  the  interest  of  a  deceased  child. 
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Under  this  construction  of  the  deed,  the  husband  had 
no  interest  in  the  slaves  to  be  subjected  to  his  debts, 
and  therefore  the  decree  dismissing  the  bill  is  affirmed. 

/.  4*  T^«  ^«  Harlan  for  appellants;  Ctrider  for  appel- 
lees. 
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Chancery.  Speed,  &C.  VS  Brown,  &C. 

Cose  35.  Appeal  from  the  Louisville  Chancery  Court. 

Equitable  interests  and  choses  in  action.     Town  and 
City  officers. 
Deceniber  29.     Judge  Graham  dclivcTed  the  opinion  of  the  Court 

Brown,  Curtis  and  Vance,  judgment  creditors  of 
Case  stated.  Speed,  being  unable  to  collect  their  debt  by  execution, 
on  the  26th  July,  1848,  exhibited  this  suit  in  chancery, 
to  enjoin  the  City  of  Louisville  from  paying  to  Speed 
so  much  of  his  salary,  as  City  Marshal,  due  and  paya- 
ble 31st  July,  1848,  as  would  pay  their  demand. 
Speed's  salary  is  $750  per  annum,  payable  monthly ; 
that  is,  $62  50  at  the  close  of  each  month.  Speed,  in 
his  answer,  states  that  in  the  month  when  the  bill  was 
filed  he  had  in  his  hands  monies  of  the  city,  received  in 
discharge  of  the  duties  of  his  office,  more  than  enough 
to  pay  his  monthly  salary,  and  the  city,  in  fact,  owed 
him  nothing  when  the  bill  was  filed,  nor  at  the  end  of 
that  month.  It  appears,  from  the  answer  of  the  city  by 
the  Mayor,  and  from  the  proof  in  the  cause,  that  no  pay- 
ment is  made  to  any  of  the  officers  of  the  corporation, 
except  by  order  of  the  Mayor  and  Council,  and  it  fre- 
quently occurs  that  the  meetings  of  the  Council  take 
place  a  few  days  before  the  salaries  are  due,  and  then 
payment  is  made  in  advance ;  that  whenever  the  Mar- 
shal has  money  in  his  hands  belonging  to  the  city  he 
receives  scrip  for  his  salary  and  pays  the  scrip,  thus  re- 
ceived, into  the  treasury,  and  retains  the  money  due 
him.  In  this  case,  the  Clerk  who  discharges  that  duty 
didy  on  the  24th  July,  two  days  before  the  commence* 
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merit  of  this  suit,  issue  his  order  on  the  Treasurer  for  Spitid,  ac. 
$62  50,  being  for  one  month's  salary  of  Speed  as  Mar.  Brow^w,  ac 
shal.  The  certificate  was  ready  for  Speed,  but  it  seems  ~" 
he  did  not  call  for  it.  The  salary  was  not  due  till  the 
31st  of  the  month.  The  Chancellor  decreed  that  the 
city  pay  the  complainants  said  sum  of  $62  50,  and 
from  that  decree  Speed  has  appealed  to  this  Court. 
We  regret  that  we  have  been  able  to  find  but  few  ad- 
judged cases  bearing  even  remotely  on  the  main  ques- 
tion involved  in  this  suit.  The  case  of  Divine  vs  Har- 
tne,  (7  Monroe,  439,)  which  is  much  relied  on  by  Speed's 
counsel,  is  not  strictly  analogous  to  the  one  now  be- 
fore us.  An  appropriation  of  money  had  been  made  to  Di- 
vine by  the  Legislature  of  this  State,  for  services  render- 
ed, fuel,<fec.,  furnished  to  the  Legislature.  Harvie,  a  cred- 
itorof  Divine,sought,by  hisbill,to  reach  the  fund  through 
the  Auditor  and  Treasurer,  who  were  made  parties  to 
his  suit.  The  Court,  for  several  reasons,  were  of  opin- 
ion he  could  not  maintain  his  suit.  The  money  belong- 
ed to  the  Commonwealth  until  it  was  received  by  Di- 
vine, and  the  Legislature  had  not  thought  proper  to 
provide  any  mode  by  which  the  Commonwealth  could 
be  sued.  Nor  could  the  funds  of  the  Commonwealth 
be  reached  by  a  suit  against  her  oflScers  ;  that  the  Au- 
ditor and  Treasurer  were  not  proper  parties  to  the  suit, 
and  could  not  be  used  as  a  substitute  for  the  State. 
The  Court  then  assigns  some  general  and  strong  rea- 
sons, of  public  policy  and  public  convenience,  why  it 
would  be  improper  to  permit  governmental  operations 
to  be  clogged,  or  its  business  interrupted,  by  crippling 
the  means  of  her  agents  and  officers,  and  thus  prevent- 
ing them  from  the  proper  discharge  of  their  duties. 
We  refer  to  the  opinion  for  the  views  of  the  majority 
of  the  Court,  then  so  well  expressed.  The  same  rea- 
sons, that  officers  of  a  State  should  not,  to  satisfy  their 
creditors,  be  deprived  of  their  salaries,  the  means  of 
sustenance  for  themselves  and  families,  are  applicable, 
to  some  extent  at  least,  to  the  officers  of  a  town  or 
city.  But  if  the  existing  laws  do  not  afford  the  same 
protection  to  the  city  officer  which  is  given  to  the  State 
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Speei),  AC.  officer,  it  is  a  question  with  the  law  making,  and  not 
Brown,  ac.  the  judicial  department  to  determine  whether  it  is  ex- 
pedient  that  their  salaries  should  not  be  withholden 
from  them.  In  the  case  of  Kennedy  vs  Aldridge^  (5  B. 
Monrocy  141,)  it  was  determined,  that  when  a  public 
officer  has  received, from  the  treasury, through  an  agent, 
monies  to  which  he  was  entitled  for  public  services,  it 
is  no  longer  to  be  regarded  as  a  debt  from  the  State, 
but  becomes  a  debt  from  an  individual,  not  distinguish- 
able from  other  individual  debts  or  demands ;  and  is  a 
chose  in  action  liable  to  be  subjected  to  the  debt  of  the 
person  entitled  to  it. 

The  statute  under  which  this  proceeding  was  institu- 
ted, subjects  to  the  satisfaction  of  a  judgment  any 
choses  in  action  belonging  to  the  debtor.  When  the 
debtor  has,  by  the  sale  of  property,  or  by  services  ren- 
dered, acquired  a  right  to  demand  pay  from  another, 
he  has  a  chose  in  action,  within  the  meaning  of  the 
statute.  Hence,  in  Teeter  vs  Williams^  (3  B.  Monroe^ 
562,)  this  Court  said,  "  the  creditor  may,  by  the  aid  of 
the  Chancellor,  attach  whatever  may  be  due  to  his  debt- 
or, for  labor  already  performed,  and  he  may  attach 
whatever  may  become  due  upon  his  contract  for  his 
future  labor;  but  neither  the  creditor  nor  the  Chancel- 
lor can  compel  the  debtor  to  work  out  his  part  of  such 
a  contract,  so  as  to  earn  the  promised  reward  for  the 
exclusive  use  of  the  creditor.  If  the  Chancellor  could 
exercise  such  power  of  compulsion,  he  would  not  fail 
to  allow  to  the  debtor,  out  of  the  proceeds  of  his  labor, 
so  much  as  was  necessary  for  the  support  of  himself 
and  family."  The  statute  which  authorizes  Justices  of 
the  Peace  to  subject  choses  in  action  to  the  payment,  of 
judgments  under  five  pounds,  expressly  provides,  that 
the  act  shall  not  extend  to  authorize  the  attachment  of 
money  or  property,  on  account  of  labor  or  personal 
services  not  fully  rendered:  (3  Stat.  Law,  376.)  Such 
being  the  law,  or  rule  in  equity,  as  to  contracts,  where 
individuals  are  the  sole  parties  to  a  contract,  it  becomes 
an  interesting  inquiry,  whether  a  contract  made  by  a 
city  with  an  officer  for  the  performance  of  personal  ser- 
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vices,  such  as  discharging  the  duties  of  Marshal,  come      ^'*^'  *^' 
within  the  spirit  of  the  acts  referred  to.    We  have  al-     Browk,  ac. 
ready  said  that,  as  the  city  may  be  sued,  at  law  or  in 
^uity,  this  case  is  in  that  particular,  unlike  that  of  Di- 
vine vs  HarviCf  (7  Monroe  439.)    But  a  city  and  its  in- 
habitants have  a  kindred  interest  with  that  of  a  State 
and  its  citizens,  in  the  faithful  performance  of  public 
services  by  public  officers.    If,  by  attaching  the  salary 
of  a  State  officer,  the  public  service  might  be  injured, 
•or  the  Stat^  thereby,  deprived  of  the  services  of  citi- 
zens eminently  qualified  to  discharge  the  duties  of  the   % 
offices  entrusted  to  them,  so  may  the  town  or  city  be 
injured  in  the  same  way. 

The  considerations  suggested,  have  brought  us  to  Though  a  credi- 
the  conclusion  that  the  rule  to  be  adopted,  in  its  appH-  lJ^decrce"agaiTi8t 
cation  to  this  and  kindred  cases,  ought,  in  some  respects,  Jjj^®  doe^an^nsoi- 
to  dijBTer  from  that  in  Divine  vsHarvie^and  that  in  Teeter  yent  debtor  who 
vs  Williams.  It  seems  to  us,  that  as  the  city  is  a  cor-  ihe state  (/)itJtnd 
poratiou  which  may  be  sued,  a  creditor  unable,  by  exe-  439^*J7t*Buchde- 
cution  at  law,  to  coerce  his  debt,  may  subject  to  that  creemayberen- 

,  /.  ,  ^®'®^  agamst  a 

debt  the  money  actually  due  and  owing  from  the  city  town  or  city  coi- 
to  the  officer,  for  services,  at  the  time  of  the  commence-  may  b^lura  for 
ment  of  the  suit  fully  rendered,  or  where  the  money  "^to  a^wnof 

has  been  set  apart  for  his  use,  and  subject  immediately  <^''^y.  officer  for 
,r«  ,,  1..,  ,  services  at  the  fi- 

to  his  demand.  To  extend  the  rule  further,  and  permit  ling  of  this  bill. 
the  creditor  to  file  his  bill  in  anticipation  of  future  sal- 
ary to  become  due  for  services  to  be  rendered  in  future, 
would  be  detrimental  to  the  public  weal,  oppressive  to 
the  debtor,  and  would  result  in  expelling  the  debtor 
from  the  public  service,  to  seek,  in  some  other  employ- 
ment, or  other  more  favored  position,  the  means  neces- 
sary to  the  comfortable  maintenance  of  himself  and  his 
family.  For,  if  the  suit  may  be  instituted  five  days  be- 
fore the  salary  is  due,  the  same  principle  would  author- 
ize its  commencement  at  any  time,  even  the  day  after 
the  duties  of  the  office  are,  by  appointment,  devolved 
on  the  officer. 

As  this  suit  was  commenced  on  the  26th  July,  when 
the  salary  attached  was  not  actually  due  until  the  31st 
of  that  month,  the  rule  here  laid  down  would  lead  to  a 
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dismissal  of  the  complainant's  bill,  but  for  the  fact,  that 
in  accordance  with  the  practice  of  the  city  council,  the 
pay  of  the  officer  for  the  entire  month  had  been  actu- 
ally set  apart,  and  ordered  to  be  paid  to  him  on  the  24th* 
Speed  could  have  received  his  pay  two  days  before  the 
suit  commenced.  In  fact,  the  Mayor,  whose  deposi- 
tion was  taken  in  the  cause,  seems  to  have  considered 
the  money  as  actually  paid  to  Speed.  From  the  depo- 
sition of  the  Clerk,  it  appears  the  mayor  was  mistaken. 
It  was  not  paid,  but  the  certificate  or  order  for  pay- 
ment was  made  out,  ready  for  delivery  to  the  officer. 
The  facts  of  the  case,  therefore,  justified  the  decree  of 
the  Chancellor.    The  decree  is  affirmed. 

Pirtle  4*  Speed  for  appellants ;    Guthrie  ^  Tyler  and 
Craig  for  appellees. 


Case  stated. 


Chancery.  Smith  VS  DawSOn. 

Case  36.  Error  to  the  Louisville  Chancery  Court* 

Limitation.    Partnership, 
ISGOf  January  I,  CaiBP  Justice  Marshall  delivered  the  opinion  of  the  Court. 

The  account  of  the  steamer  Nautilus  against  Rich-^ 
ard  P.  Smith,  set  up  in  the  bill  of  Dawson,  and  of  which 
he  claims  one-fourth,  seems  to  have  been  commenced 
while  said  Smith  and  Dawson  were  joint  owners,  the 
latter  owning  one-fourth  of  the  boat.  It  appears,  how- 
ever, to  have  been  continued,  as  an  account  current  or 
open  account,  after  R.  P.  Smith  sold  his  interest  of  three- 
fourths  to  Wm.  H.  Smith  on  the  29th  of  March,  1842. 
And  on  the  14th  May,  1843,  which  was  nearly  one 
month  after  the  last  charge,  and  nearly  two  months  af- 
ter the  last  credit,  a  balance  seems  to  have  been  struck 
and  the  account  signed  by  the  Clerk  of  the  boat.  The 
account,  as  presented  in  the  exhibit  filed,  seems  after- 
terwards  to  have  been  continued  by  stating,  first,  the 
former  balance  of  the  14th  of  May,  brought  from  the 
ledger,  at  $718  28;  and  then  follow  two  charges,  under 
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date  of  November  1843,  amounting  to  $55,  and  on  the  Smith 
other  side  are  two  credits,  apparently  of  the  same  date,  Dawaox. 
amounting  to  $92  92,  by  which  the  balance  is  reduced 
to  $683  36,  one-fourth  of  which  is  claimed  by  the  com- 
plainant, who  comes  into  chancery  on  the  ground  eith- 
er that  a  great  part  of  the  account  accrued  while  the 
defendant  was  joint  owner  of  the  boat,  or  that  Wm. 
H..  Smith  being  dead,  the  defendant  is  his  administra- 
tor. 

The  bill  was  filed  on  the  14th  of  June,  1848,  and  the 
defendant,  besides  denying  that  he  owes  any  thing,  re- 
lies upon  the  statute  of  limitations  to  bar  the  claim. 
The  plea,  however,  seems  to  have  been  disregarded,  and 
one-fourth  of  the  final  balance  to  have  been  decreed  to  the 
complainant.  The  only  question  presented,  for  the  de- 
cision of  this  Court,  is  as  to  the  application  and  effect 
of  the  statute  of  limitations. 

This  account,  not  being  between  merchants,  nor  re-  Accountanotbe*. 
lating  to  the  trade  of  merchandise,  is  clearly  not  within  ^mcrchlint,  nor 
the  exception  in  favor  of  such  accounts  as  made  in  the  uJdc^merchMi* 
statute.     And  if  the  owners  of  the  Nautilus  were  to  diBe.arcnotwiih- 

^  iQ  the  exceptions 

be  regarded  as  partners  in  reference  to  this  claim,  still,  in  theBtaiate  of 
as  the  joint  ownership  between  the  complainant  and  The^^cSurts  of 
defendant  was  absolutely  terminated  more  than  five  or  Smit^t^TiimTto^ 
even  six  years  before  the  suit  was  commenced,  the  effect  "on  »n  <*»•«•  o( 

''  Buitsonaccounui 

of  the  statute  could  not,  on  that  ground,  be  avoided,  to  all  the  items 
though  there  might  have  been  no  remedy  but  in  equity.  Jio  ySSTbefoS 
This  was  decided  in  Lansdcde  vs  Brashear^  (3  Monroe^  ^^^^ 
331-2,)  and  in  Tayhr*s  administrator  vs  Morrison^s  ex- 
eaUoTt  4^.,  (7  Dana^  242.)    Then  the  only  ground  of 
repelling  the  application  of  the  statute,  in  this  case,  is 
the  fact  that  a  few  small  items  of  the  account  appear  to 
have  been  entered  within  five  years.    Waiving  the  con- 
sideration that  these  items  having  been  entered  after  a 
balance  struck  in  the  original  account,  and  after  a  change 
in   the  ownership  of  the  boat,  ought  to  be  regarded  as 
forming  a  new  account,  and  may  have  been,  in  part,  so 
entered  on  the  books,  and  assuming  that  the  whole  ac- 
count constitutes,  properly,  but  one  open  account,  there 
seems  to  be  no  doubt  that,  according  to  the  decisions  of 
Vol.  X  15 
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^»7**  the  English  Courts  upon  their  statute  of  limitations^ 

Dawsobt.  the  fact  that  one  or  more  items  are  within  the  time  of 
the  limitation,  would  save  the  whole  claim  from  the  ef- 
fect of  the  bar.  But  although  our  statute  is  substan- 
tially the  same,  this  Court  has  uniformly  repelled  that 
construction  by  which  the  British  Courts  have  made  ex- 
ceptions to  the  statute  beyond  either  its  letter  or  any 
fair  interpretation  of  it;  as  In  Bell  ys  Rowland^  {Har- 
dirij  301 ;)  Head^s  executor  vs  Manner^s  administrator^ 
(T  J.  J.  Mar. y  261-2;)  Fisher^s  administrator  vs  HesSf 
(9  B.  Monroe^  617-18;)  Lansdale  vs  Brashear,  above 
cited,  and  in  niany  other  cases.  And  in  Lansdale  vs 
Braskear,  the  Court  says  in  reference  to  the  doctrine 
"that  if  there  be  a  few,  or  the  last  Item  of  the  account 
within  the  six  years  of  their  (the  English)  statute,  the 
whole  account  is  excepted  from  the  statute,  and  cannot 
be  barred;"  that  "this  forms  a  new  exception  to  the 
statute  not  contained  in  its  letter  and  wholly  incompat- 
ible with  former  decisions  of  this  Court." 

In  conformity  with  the  opinion  thus  expressed,  and 
with  the  general  current  of  decisions  by  this  Court  upon 
the  statutes,  we  are  decidedly  of  opinion  that  no  part  of 
this,  or  any  other  similar  account,  can  be  exempted  from 
the  operation  of  the  statute,  except  such  part  as  actu- 
ually  accrued  within  five  years  before  the  commence- 
ment of  the  suit,  unless  some  fact  be  shown  besides  the 
mere  date  of  the  last  item  tending  to  prove  a  recogni- 
tion of  the  prior  account,  or  claim,  within  five  years. 
And,  as  in  this  case,  the  items  which  are  within  the  five 
years,  show  an  excess  of  credits  above  (he  debits,  there 
can  be  no  recovery  to  any  extent,  unless  the  fact  that 
the  defendant,  who  is  charged  to  be  the  debtor,  is  alsa 
the  administrator  of  Wra.  H.  Smith,  who  was  the  joint 
creditor  with  the  complainant,  should  render  it  proper 
to  add  six  months  to  the  time  allowed  in  other  cases. 
But  the  demand  not  being  against  the  deceased  party, 
nor  against  the  defendant,  as  his  administrator,  there 
seems  to  be  no  gix)und  for  applying  to  this  case  the  rule 
which  allows  six  months  to  be  added  to  the  usual  peri- 
od of  limitation,  and  especially  as  the  defendant  coul* 
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not  rely  upou  any  privilege,  belonging  to  his  character 
of  administrator,  in  bar  of  his  claim.  We  may  add 
that  the  credits  in  the  account,  after  the  defendant  sold 
out  his  interest  in  the  boat  exceeded  the  debits  charged 
after  the  same  time. 

Wherefore  the  decree  is  reversed,  and  the  cause  re* 
manded  with  directions  to  dismiss  the  bill. 

Pirtle  ^  Speed  for  plaintiff;  Field  for  defendant. 


DAYISSaH 

vs 
Davissov. 


Davidson  vs  Davidson. 

Error  to  the  Anderson  Circuit. 

Evidence.     Aioard,     Copies. 
JvDCB  Si  MPS  o  a  delivered  the  opinion  of  the  Court 

This  was  a  suit  by  petition  and  summons  on  a  prom- 
issory note  brought  in  the  Anderson  Circuit  Court.  The 
defendant  filed  a  plea  of  payment,  with  leave  to  give 
in  evidence  any  matters  of  defence,  which  could  have 
been  specially  pleaded.  Upon  the  trial,  he  offered,  in 
evidence,  a  copy  of  an  agreement  of  the  parties,  to 
submit  certain  matters  of  dispute  between  them  to  ar- 
bitration, and  to  perform  the  award,  and  a  copy  of  the 
award  made  in  pursuance  of  the  submission,  and  proved 
that  they  were  true  copies  of  genuine  originals,  and 
that  the  originals  were  filed  in  the  Franklin  Circuit  Court, 
in  a  suit  there  pending  between  the  same  parties.  These 
copies  were  objected  to  by  the  plaintiff,  but  the  objeC'^ 
tion  was  overruled,  and  the  defendant  was  permitted 
to  read  them  as  evidence  to  the  jury. 

A  verdict  having  been  found  for  the  defendant,  the 
Court  rendered  a  judgment  thereon  in  his  favor,  and 
overruled  the  plaintiff's  motion  for  a  new  trial.  To  re- 
verse that  judgment,  the  plaintiff  has  prosecuted  this 
writ  of  error. 

The  testimony  shows  clearly  that  the  debt  sued  for 
in  this  case,  was  not  taken  into  consideration  by  the  ar* 
bitrators,  or  embraced  in  the  award.    The  submission 
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Davidsow  dij  not  include  all  matters  of  controversy  between  the 
Davumoit.  parties,  and  consequently  the  award  does  not  preclude 
a  recovery  on  this  demand,  which  was  not  passed  upon 
by  the  arbitrators.  If  there  were  any  evidence  in  re- 
lation to  the  payment  of  the  debt,  it  was  of  a  very 
doubtful  and  unsatisfactory  character,  and  it  is  very 
questionable  whether  it  ought  to  be  regarded  as  suffi- 
cient to  sustain  the  verdict  of  the  jury.  But  we  shall 
not  decide  this  point,  as  the  judgment  will  have  to  be 
reversed  upon  another  ground. 

The  general  rule  is,  that  the  best  testimony  within 
Copies  of  wiit-  ^^^  powcr  of  the  party  must  be  produced.    Copies  of 
ten   agicemcnts  'written  agreements  of  a  private  nature,  not  required 
ture,  not  loquir-  by  law  to  be  recorded,  being  only  secondary  evidence, 
ed,  are  only  sec-  are  inadmissible,  unless  the  originals  are  lost  or  destroy- 
and'^^inadmlsaU  ®^>  ^^  '^  ^^^  possession  of  the  opposite  party,  or  be- 
ori'in^^^are  lost  y^^^  ^^®  jurisdiction  of  the  Court,  and  the  control  of 
or  destroyed,  in   the  party  desiring  to  use  them.     In  this  case  the  orig- 
ihe  opposite  par-  inals  could  have  been  obtained  by  the  appropriate  pro- 
X'dictfon^  ^of  cess,  directed  to  the  Cl6rk  of  the  Franklin  Circuit  Court, 
ikct^atthe  ^re  ^^^  ^^^^  fact  that  private  writings  have  been  filed  in 
filed  in  a  canse  one  Circuit  Court  in  this  State,  does  not  authorize  cop- 
Court    of   the  ies  to  be  used  as  evidence  in  a  suit  pending  in  another 
amhoriso**'  the  Court.    To  admit  copies,  as  evidence,  in  such  a  case, 
TeadiDg  of  cop.  ^ould  be  extending  the  principle,  in  relation  to  second- 
ary evidence,  further   than  it  yet  has    been,  or  the 
reason  of  the  rule  would  authorize  it  to  be  carried.  In- 
deed, in  the  majority  of  cases,  such  a  doctrine  would 
impose  upon  the  party  not  requiring  the  use  of  the 
writings,  the  necessity  of  having  the  originals  produced , 
especially  where  their  execution  was  contested,  so  that 
the  result  would  be,  that  although  copies  might  be  relied 
upon  by  one  party,  the  originals  would  be  brought  for- 
ward by  the  other. 
The  statute  of  1795,  (1  Stat.  Law,  316,)  which  au- 
The   Btaittte  of  thorizes  a  copy  of  a  bond  or  other  writing,  in  which 
xrrefi^'^^Hth  riz-  ^^^  ^^  raoT^  persons  are  jointly  bound,  and  which 
log  'copies    of  shall  be  filed  in  the  Court  in  one  district  and  suit 
wriUngs^in which  brought  upon  it  in  another,  to  be  filed  by  the  plaintiflT, 
bJ""  b^ua^  m5  and  admitted  as  evidence  upon  the  trial,  provided  it  be 

Digitized  by  VjOOQIC 


WINTER  TERM  1849.  117 

attested  by  the  Clerk  of  the  Court  where  it  was  filed,       Lie,  &c. 

does  not  sanction  the  use  of  the  copies  offered  as  evi-  Fzllowm,&Co. 

dence  in  this  case.    The  statute  applies  alone  to  the  which~may'  Ve 

single  case  specified.    In  that  case,  the  writing  being  intone  dlsuici, 

the  foundation  of  the  action,  the  defendant  has  knowl-  Spon"/in^a?o*th^ 

edge  of  the  intention  of  the  plaintiff  to  rely  upon  it,  «^^o^«fi!«<*  ^r 

J      .  II         ,     .      .  .  ,  ,         ,  .      Ihe  plaintiff,  and 

and  virtually  admits  its  execution,  unless  he  denies  it  admitied  as  evi. 
by  an  appropriate  plea,  in  which  event  the  statute  pro-  af  provided  iVbe 
vides  for  the  production  of  the  original.  But  when  a  cierk^where  ifis 
writing  is  introduced  merely  as  testimony,  the  opposite  fii«d.  does  not 
party  might  not  be  apprized  ot  its  intended  use,  and  if  facia  of  this  oa«e 
a  copy  were  admissible,  an  advantage  might  be  obtained  na  "th?*copy*of 
by  his  adversary  in  consequence  of  the  absence  of  the  JJ^o?  ihJ^f '"^' 
original.  It  seems  to  us,  therefore,  that  the  Court  erred  <i»tioii  of  ihii  ac- 
in  permitting  the  copies  of  the  agreement  of  submission 
and  award  to  be  used  as  evidence  upon  the  trial. 

Wherefore  the  judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial,  and  further  proceedings  con- 
sistent with  this  opinion. 

Lindsey  for  plaintiff;  Herndon  for  defendant. 


tion. 


Lee  &c.  v$  Fellowes    &  Co.  Covekakt. 

*     Error  to  the  Bullitt  Circuit.  CdueSS. 

Fraudulent  Mortgages.     Usury.    Sales  in  gross.    . 
JuooK  Obahah  deliyeredthe  opinion  of  the  Couzt  January  1. 

W.  &  C.  Fellowes,  Whitlock  &  Kaye,  Longstreth  &  The  case  stated. 
Bouldin,  and  Summers  &  Simmons,  judgment  creditors 
of  Crist  &  Simmons,  being  unable  to  coerce  their  seve- 
ral demands  by  execution,  each  exhibited  a  bill  in 
chancery  to  set  aside,  as  fraudulent,  a  mortgage  made 
by  Jonathan  Simmons,  one  of  the  firm  of  Crist  &,  Sim- 
mons, to  Lee,  on  land  and  negroes,  and  a  mortgage  to 
John  S.  Simmons  on  three  slaves.  If  the  transactions  are 
not  decreed  to  be  fraudulent,  they  then  seek  to  reduce 
the  amount  secured,  by  cleansing  the  transactions  of 
usury.  In  the  progress  of  the  cause,  various  amended 
bllh  and  answers  were  filed  by  the  respective  partiesy 
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Where  aborrow- 
et  has  paid  usu- 
ry, his  credilors 
cannot  sue  for 
And  reclaim  it, 
but  creditors 
may  pur^e  all  u« 
sury  from  un- 
paid debts  where 
the  funds  of  a 
debtor  are  insnf* 
ficient  to  par  his 
debts,  though  se- 
cured by  mortga- 
ges. 


The  several  suits  were  consolidated.  Lee  and  Sim- 
mons insist  that  each  mortgage  was  in  good  faith,  and 
free  from  usury.  There  is  no  evidence  that  any  usury 
is  included  in  the  note  to  John  S.  Simmons,  but  as  to 
Lee,  the  evidence  sustains  the  report  of  the  Master 
Commissioner  appointed  to  investigate  that  matter. 
Executions  having  issued  against  the  estate  of  Crist  & 
Simmons,  were  levied  on  the  mortgaged  estate, 
which  was  sold,  subject  to  the  mortgage.  At  the 
Sheriffs  sale,  Lee  became  the  purchaser  of  all  the  prop- 
erty mortgaged  to  him,  at  the  bid  of  five  dollars,  and 
for  a  like  sum,  John  S.  Simmons  purchased  the  three 
negroes  mortgaged  to  him.  Each  purchaser  having 
taken  possession  of  the  property  so  mortgaged  to,  and 
purchased  by  him,  the  Court  directed  its  Commission- 
er to  ascertain  the  value  of  the  rents  and  hires  with 
which  each  mortgagee  was  justly  chargable,  and  to  re- 
port the  sum  due  to  each,  after  cleansing  the  transactions 
of  usury,  and  deducting  rents  and  hires.  The  Commis- 
sioner, after  taking  proof,  made  his  report.  Some  com- 
plaint is  made  of  his  estimate,  but  the  proof  abundant- 
ly sustains  its  correctness.  But  it  is  urged  that  as  Crist 
&  Simmons  refuse  to  plead  the  usury,  and  ask  no  re- 
lief on  account  of  it,  and  refuse  to  their  creditors  the 
privilege  of  the  benefit  of  the  usury,  the  creditors 
could  not  maintain  their  bill  therefor,  and  the  Chancel- 
lor erred  in  reducing  the  mortgagees'  demands  on  ac- 
count of  the  usury  included  in  the  notes. 

Where  the  borrower  has  paid  usurious  interest,  his 
creditor  cannot,  without  his  consent,  sue  for  and  recov- 
er of  the  usurer  the  amount  of  the  usury  so  paid.  But 
where  the  usury  has  not  been  paid,  and  where  the  mat- 
ter in  contest  between  creditors  is,  what  sum  each  may 
lawfully  and  equitably  assert  against  the  debtor,  whose 
means  are  insufficient  to  pay  all  his  debts,  we  appre- 
hend that  the  rule  is,  and  ought  to  be  different.  The 
sum  legally  due  to  a  creditor,  is  all  that,  in  good  con- 
science, he  ought  to  be  permitted  to  assert,  to  the  preju- 
dice of  the  claims  of  other  donate  creditors.  It  does  not 
.  at  all  affect  the  usurer's  demand  against  his  debtor,  as 
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between  themselves.    If  the  latter  does  not  choose  to       ^«*'  ^^' 

V9 

rely  on  the  usury,  or  if  he  desires  to  pay  it,  be  it  so.   Fgixowgg&Co, 

No  one  can  control  his  wishes  on  that  subject.     But  as 

the  taking  of  usury  is  expressly  discountenanced  by 

law,  we  only  say,  that  the  usurer  and  his  debtor  shall 

not  be  permitted  to  increase  the  demands  of  the  one 

against  the  other,  by  the  addition  of  illegal  interest,  to 

the  prejudice  of  other  creditors. 

The  next  subject  of  inquiry  is,  the  purchase,  by  Lee 
&  Simmons,  at  the  execution  sale,  of  the  mortgaged 
property.  Simmons  does  not  controvert  the  charge 
that  the  sale  to  him  was  in  gross.  Lee,  in  his  first  an- 
swer on  that  subject,  admits  it;  in  his  second,  he  does 
not  remember ;  and  in  his  third,  says  the  land  and  slaves 
were  each  sold  separately.  The  Sheriff's  return  was 
that  of  a  sale  in  gross.  He  subsequently  amended  it, 
and  made  it  a  sale  in  parcels,  and  has  given  m  his  depo- 
sition to  sustain  his  amended  return  ;  but  the  evidence 
is  very  clear,  not  only  by  witnesses  on  the  grotmd'  at 
the  time  of  the  sale,  but  by  the  statements  of  the  Sher- 
iff and  Lee,  that  the  sale  was  in  gross ;  that  is,  that  the 
land  and  negroes  were  all  set  up  at  once,  and  one  bid 
was  made  for  the  whole. 

The  statute  which  subjects  mortgaged  property  to  MortgMed  prop- 
sale  under  execution,  expressly  enacts,  that  it  shall  be  execuaon.^BiiL- 
sold  "  in  the  same  manner  as  such  property  might  have  {^e^^ouwTe 
been  sold  if  no  such  incumbrance  (as  the  mortgage)  had  Jiies  oflike**^o^ 
existed:"  (1  Stat.  LaWj  653.)    If  sold  absolutely,  and  p«rty.  Soif  BoJd 
not  subject  to  the  mortgage,  it  would  not  be  controver-  the  mortgage,  a 
ted,  that  the  land,  and  each  slave,  should  have  been  Jfi^gf  irir^»t 
separately  sold,  and  a  sale  in  gross,  in  each  case,  would  S^^^ojf '  ^^ero 
be  set  aside.      The  sale  subject  to  the  mortgage  is,  by  pnTchaaed,    the 
the  above  cited  statute,  required  to  be  made  in  the  same  treated  as  a  nolr 
manner.    A  sale  in  gross  would  be  often  detrimental  **^* 
to  the  best  interests  of  debtor  and  creditor,  and  ought 
not  to  be  countenanced,  independently  of  the  statute. 
There  was  no  error  in  the  decree  disregarding  the  sales 
and  purchase,  and  subjecting  the  property  to  a  re-sale. 
We  do  not  perceive  any  error  in  the  details  of  the  de- 
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Hill 

va 

Harris. 


cree,  and  as  it  is   in  accordance  with  the  principles 
sanctioned  by  this  opinion,  it  is,  therefore  affirmed. 

Hite^  J,  4*  W.  L,  Harlan^  Guthrie  and  B.  Hardin  for 
plaintiffs  ;  Riley ^  Thompson  and  Grigsby  for  defendants. 


Trespass, 
quareclau- 
8um  fregit. 


January  1. 
Case  stated. 


h  is  not  necessa* 
ry  for  an  officer 
in  making  a  levy 
upon  bricks  in  a 
kiln,  to  separate 
the  bricks  levied 
on  from  the  re- 
mainder in  the 
kiln,  but  may,  at 
his  peril,  leave 
them  in  the  kiln 
— nor  to  touch 
the  brick — nor  to 
minutely  des- 
cribe them. 


Hill  t;^  Harris. 

Error  to  the  Johnson  Circuit. 

Execution  sale. 
Chirf  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  trespass,  ^^i^are  clausumf regit t 
by  Harris  against  Hill,  for  entering  the  plaintiff's  close 
with  wngons,  &c.,  and  taking  away  a  large  number  of 
bricks  of  the  plaintiff.  The  defendant  claimed  as  pur- 
chaser, under  an  execution  against  Harris  in  the  hands 
of  a  Constable.  And  the  only  question  presented  is, 
whether  a  levy  upon  three  thousand  bricks,  in  a  kiln 
containing  a  much  larger  number,  without  either  sepa- 
rating the  bricks  levied  on,  or  otherwise  designating 
them,  than  as  three  thousand  bricks  on  the  lot  of  the 
defendant,  is  sufficient  to  authorize  a  sale,  and  whether 
a  sale  made  in  the  same  general  terms  is  sufficient  to 
authorize  a  subsequent  selection  and  delivery  of  bricks 
by  the  officer  to  the  purchaser. 

It  certainly  was  not  necessary  that  the  officer  should 
have  taken  from  the  kiln  the  designated  number  of 
bricks,  at  the  time  of  the  levy.  It  was  more  convenient 
and  better  for  all  parties,  that  they  should  remain  in 
the  kiln,  where  they  were  reasonably  safe  from  injury, 
than  that  they  should  either  have  been  placed  near  it 
in  one  or  more  piles,  or  should  have  been  removed  from 
the  lot.  In  the  former  case,  they  might  have  been  lia- 
ble to  depredation,  and  might  have  been  injured  in  the 
act  of  removal.  In  the  latter  case,  besides  being  sub- 
ject to  injury  in  being  removed,  it  might  become  ne- 
cessary, after  the  sale,  to  return  a  part  of  them  to  the 
place  from  which  they  were  taken.     It  does  not  appear 
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what  particular  acts  were  done  by  the  officer  ia  ma*  ^^'^ 

king  the  levy.    He  returns  that  he  levied  on  the  bricks^        Hambxb. 

and  it  is  to  be  presumed  that  he  did  what  was  necessa* 

ry  for  that  purpose^  unless  the  contrary  appears.    He 

was  not  bound  to  take  the  bricks  away,  but  had  a  right, 

at  his  periU  to  leave  them  in  possession  of  the  defend- 

ant,  or  in  the  place  where  he  found  them.    It  was  not 

necessary  actually  to  seize  or  to  touch  every  individual 

brick.     To  have  taken  or  touched  one  in  the  name  of 

all  would  have  been,  in  the  technical  sense,  a  formal 

levy.     And  we  suppose  that  the  actual  touching  of  even 

one,  at  the  time  of  the  levy,  was  not  necessary,  so  far 

at  least  as  the  defendant  was  concerned,  to  authorize 

the  sale  of  the  same  bricks  found  at  the  same  place  on 

the  day  appointed  for  the  sale.    It  was  sufficient  that, 

at  the  time  of  the  levy,  they  were  in  his  power,  and 

might,  if  necessary,  have  been  touched  or  taken  away» 

and  that  he  indicated  the  levy  by  word  or  deed,  or  by 

entering  it  on  the  execution. 

Then  the  real  question  in  this  case  is,  not  as  to  the 
manner  of  making  the  levy,  but  as  to  the  manner  of 
describing  the  thing  or  things  levied  on.  And  this,  we 
think,  depends  upon  the  construction  to  be  given  to  the 
terms  used  in  describing  the  levy.  The  same  reasona 
which  dispense  with  the  actual  seizure  of  each  individu- 
al brick  intended  to  be  sold,  dispense  also  with  a  partic- 
ular or  separate  description  of  each  in  making  or  statii^ 
the  levy.  The  comparative  insignificance  of  the  indi- 
viduals, separately  considered,  and  their  general  simi- 
larity, authorize  the  use  of  general  words  in  discribing 
them.  If  a  part  only  of  a  mass  of  bricks  is  to  be  de- 
agnated,  the  part  might  be  designated  as  one  half  of: 
as  as  one  fourth  or  as  a  certain  number,  or  as  a  certain 
number  on  a  particular  side  or  in  a  particular  part  of 
the  mass,  or  as  a  certain  number  of  hard  or  of  soft,  or 
of  good  or  of  bad  bricks.  The  owner  might  undoubt« 
edly  sell  a  portion  of  the  mass  by  either  of  these  modes 
of  description,  and  even  if  the  purchaser  should  become 
thereby  only  a  tenant  in  common,  he  could  not  be  sued 
in  trespass  for  taking  his  portion  according  to  the  des« 
Vol,.  X.  16 


Digitized  by 


Google 


ISS  BEN.  MONROE'S  REPORTS. 

Hn*  cription.    What  then  would  be  understood  by  a  sale  of 

Habri0.  a  certain  number  of  bricks  in  the  mass,  without  refer* 
ence  either  to  position  or  quality?  We  think  it  would 
be  understood  as  a  sale  of  so  many  bricks,  to  be  taken 
from  the  mass  in  the  usual  way,  and  as  they  come.  If 
they  be  in  a  kiln  which  is  unbroken,  it  is  implied  thai 
upon  opening  the  kiln  in  the  usual  way  until  that  part 
is  reached  which  presents  bricks  fit  for  use,  the 
bricks  then  presented,  are  to  be  taken  indiscrimi- 
nately in  the  usual  manner  of  taking  bricks  from 
the  kiln.  If  the  kiln  has  been  opened  before  the 
sale,  and  the  best  bricks  are  in  view,  the  sale  of  a  cer- 
tain number,  without  other  designation,  would  be  un- 
derstood as  referring  to  those  which  were  nearest  at 
hand,  and  it  is  presumed  that  the  price  would  be  pro- 
portioned to  their  quality. 

As  an  officer,  intending  to  levy  ujjon  three  thousand 
The  sale  of  a ccT.  bricks  in  a  kiln  of  eighty  thousand,  (as  in  this  instance,) 
bH2lc3""iira^ki°n  could  not  properly  remove  all  of  the  inferior  bricks  and 
implies  the  right  ^^^j^g  those  of  the  best  quality,  wherever  they  might  be 
of  the  purchase  •  •       i  i       .      i  i 

upon      opening  found,  but  could  ouly  take  the  number  m  the  usual  man- 

the  '  "riSnifiite  ner,  therefore,  his  return,  that  he  had  levied  on  the 
Srfof  uL^'it  three  thousand  bricks,  without  further  designation, 
diBcriminaieiy  in  should  be  Understood  as  designating  three  thousand  to 

the  usual  way  of  i       r  i  r     l      i  •! 

taking  bricks  be  taken  indiscriminately  irom  that  part  oi  the  kiln 
the^ale  ia'VaJid^  which  is  open,  or  if  it  be  not  already  opened,  to  be  ta- 
ken indiscriminately  after  opening  it  in  the  usual  man- 
ner. So  understood,  we  think  that  the  levy  was  suffi- 
ciently certain  to  authorize  the  sale,  and  that  the  sale 
in  the  same  manner  authorized  the  officer  to  deliver, 
and  the  purchaser  to  receive  and  carry  away,  the  desig- 
nated number  of  bricks  taken  in  the  mode  above  refer- 
red to.  And  this  mode  having,  as  appears,  been  sub- 
stantially pursued  in  the  present  case,  we  are  of  opin- 
ion that  the  defence  was  made  out,  and  that  the  Court 
to  which  the  law  and  facts  were  submitted  decided  er- 
roneously in  rendering  judgment  for  the  plaintiff. 

Wherefore,  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Barnes  for  plaintiff;  Apperson  for  defendant. 
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Tyler  vs  Webb.  D«bt. 

Appeal  from  the  Shelby  Circuit.  Case  40» 

Arbitrations,    Awards, 
JcD«B  SiMPSOR  delivered  the  opinicn  of  the  Coazt  January  8. 

The  parties  having  made  a  submission  to  Turner  Sat-  Case  suted. 
terwhite,  R.  I.  Baker,  and  Thomas  Parker  their  um- 
pire in  case  of  a  disagreement,  and  an  award  having 
been  made  by  all  three  of  them  jointly,  an  action  of 
debt  was  brought  upon  it;  and  a  demurrer  having  been 
filed  to  the  declaration,  it  was  overruled  by  the  Court, 
and  a  judgment  rendered  for  the  plaintiff,  from  which 
the  defendant  has  appealed. 

The  objection  made  to  the  declaration  is,  that  it  does 
not  contain  an  averment  that  the  arbitrators  had  disa- 
greed; and  as  by  the  terms  of  the  submission,  the  um- 
pire derived  his  authority  to  act  from  their  disagree- 
ment, and  could  only,  in  that  event,  make  an  umpir- 
age; that  the  validity  of  the  joint  award  depends  upon 
that  contingency,  and  as  the  declaration  does  not  al- 
lege that  it  had  occurred,  it  is  fatally  defective. 

It  has  been  adjudged,  that  if  the  submission  be  to  Upon  a  mbmis. 
two  and  their  umpire,  an  award  made  by  three,  jointly,  their  umpire'an 
will  be  good ;  (3  Burr:  1474.)  It  has  also  been  decided,  th7ihrc"VoinUr 
that  the  joining  of  the  arbitratoi*s  with  the  umpire,  is  ^\]l^}\^^w^li' 
but  surplusage,  and  does  not  vitiate  the  instrument  Rep.A63.) 
purporting  to  be  his  umpirage:  (1  Black.  Rep.  463.) 

It  is  contended,  however,  that  there  is  a  distinction  There  is  do  well 
between  a  submission  to  the  award  of  two  and  their  Uo"n*"bctwccn"°a 
umpire,  nothing  more  being  expressed,  and  a  submis-  J^o""  and"  th^r 
sion  to  the  award  of  two,  and  their  umpire  in  case  of  empire,   and  a 

1.  mi         .       I       1  11.        submission       to 

disagreement.  That,  m  the  latter  case,  the  authority  two  and  their 
to  the  umpire  to  act,  is  limited  by  the  terms  of  the  sub-  o/^WMgrumenu 
mission,  and  in  the  former  it  is  not.  S.^lfunli  '▼• 

There  is,  however,  no  substantial  distinction  between  BMniton,  Hard. 
the  cases.    The  word  umpire^  in  its  common  significa- 
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Ttu«  tion,  denotes  one  who  is  to  decide  the  contreversy  in 
Webb.  case  the  others  cannot  agree:  (1  Bac.  211,  letter  D,  ti- 
tle Arbitriment  and  Award,)  A  submission,  therefore, 
to  two  arbitrators  and  their  umpire,  or  to  two  and 
their  umpire,  in  case  of  disagreement,  means  precisely 
the  same  thing.  If  a  joint  award  by  all  three,  is  valid 
under  one  submission,  it  must  be  under  the  other. 

The  award  is  either  made  by  the  arbitrators,  or  it  is 
the  act  of  the  umpire.  If  it  be  the  latter,  it  is  admit- 
ted, that  it  is  valid,  notwithstanding  the  arbitrators 
have  joined  with  the  umpire,  because  their  approba- 
tion which  is  manifested  by  joining  with  him,  does  not 
render  his  umpirage,  in  any  degree  less  the  act  of  his 
judgment.  If  the  umpirage  be  not  vitiated  by  the 
joining  of  the  arbitrators  with  the  umpire,  it  is  clear 
that  the  efficacy  of  the  award  cannot  be  diminished 
by  the  fact  that  the  umpire  has  joined  with  the  arbi- 
trators. The  award  is  no  less  the  act  of  their  judg- 
ment, because  the  umpire  has  concurred  with  them  in 
their  conclusion.  As,  therefore,  the  instrument  was 
valid,  whether  it  was  the  award  of  the  arbitrators,  or 
the  umpirage  of  the  umpire,  it  was  unnecessary  to  al- 
lege in  the  declaration  that  the  arbitrators  had  disa- 
greed, and  that  he  umpire  had  acted  in  consequence  of 
that  disagreement. 

Indeed  it  would  seem  to  be,  in  such  cases,  perfectly 
consistent  with  the  intention  and  understanding  of  the 
parties,  that  the  arbitrators  with  the  assistance  and  ap* 
probation  of  the  umpire  should  make  an  award,  and 
that  being  made  jointly  by  them  all,  it  was  done  in  ex- 
act conformity  with  the  views  and  intention  of  the  par- 
ties to  the  submission:  Hunter  vs  Bennison^  {Hard.  43.) 

Wherefore  the  judgment  is  affirmed. 

W.  C.  Bullock  for  appellant ;  Johnson  4*  Thro(^  for 
appellee. 
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Hayden  v$  Commonwealth.  Indictment. 

Error  to  the  Franklin  Circuit.  Case  41. 

Misdemeanors.   Jurors.    Challenges.   Prosecutors. 
JnooB  Gbaham  delivered  the  opinion  of  the  Court  January  4. 

This  is  an  indictment  against  Hayden,  upon  a  charge  The  case  staled. 
of  stabbing  without  malice  aforethought,  in  a  sudden  af- 
fray. The  punishment  prescribed  for  this  offence  by 
the  act  of  1828,  (2  Stat.  Law,  13U1,)  is  fine  and  impris- 
onment  in  the  county  jail,  at  the  discretion  of  a  jury, 
the  fine  not  to  exceed  five  hundred  dollars,  nor  the  im- 
prisonment a  longer  time  than  one  year. 

By  the  act  of  1841,  (3  Stat.  Law,  37,)  upon  an  indict-  An  appeal  or 
ment  for  a  misdemeanor  against  a  free  person,  whether  may  be  prosecu. 
the  punishment  therefor  is  by  fine  only,  or  fine  and  im-  Jo'J.v^^cttd^'n^^^^^^^ 
prisonment,  or  otherwise,  the  defendant  has  the  right  jjdiciment  when 

*  '  o        the    punishment 

to  appeal,  or  prosecute  a  writ  of  error  to  this  Court,  w  fi"e  only  or 
The  defendant  having,  in  this  case,  been  committed,  onment  (S^IJat 
and  sentenced  to  pay  a  fine  of  twenty  dollars,  and  to  be  fsu.)^^'  ^^^  ^^ 
imprisoned  three  months  in  the  county  jail,  and  having, 
by  the  above  recited  act,  the  right  to  appeal,  &c.,  has 
brought  up  the  case,  by  writ  of  error,  for  revision  by 
this  Court. 

There  are  three  questions  of  law  involved  in  the 
case :  1st.  The  extent  of  the  privilege  of  peremptory 
challenge  of  jurors ;  2d,  whether  a  prosecutor  is  neces- 
sary to  be  named  at  the  foot  of  the  indictment ;  and  3d, 
if  so,  can  the  defendant  be  permitted,  after  the  jury 
have  returned  a  verdict,  to  object  to  the  want  of  a 
prosecutor.  The  first  two  are  the  only  questions  of 
importance  to  be  decided,  for  we  think  it  is  clear,  that 
if  a  prosecutor  be  necessary  at  all,  yet,  if  the  defendant 
postpones  his  objection  on  that  account  until  after  the 
jury  have  returned  their  verdict  against  him,  he  should 
be  held  as  having  waived  that  objection,  and  it  is  then 
too  late  to  make  it. 
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Hatosx  We  do  not  feel  authorized  to  regard  the  first  point  as 

CoMKoywg'Tn.  now  Open  to  investigation.  We  think  it  has  been  con- 
The  deieodant  clusively  settled  by  repeated  adjudications  of  this  Court 
•tibbin^  vi!|o°t  that  in  such  a  case  as  the  one  now  before  us,  the  accus- 
S^chaiknge^lu  ®^  '^  ^^^  restricted  to  the  number,  three,  but  has  the 
jurors  perempio-  right,  according  to  the  statutes  on  that  subject,  to  ex- 
Martihail  142:  tend  his  peremptory  challenges  to  twenty  jurors!  Mou" 
lb,  630.)  ^^^  ^,g  Commonwealth^  (3  /.  /,  Marshall^  132;)  Common- 

wealth vs  Mitchell,  (3  /.  /.  Marshall,  631.)     In  the  latter 
case,  the  Court  decidedly  express  this  opinion. 

As  to  the  second  point,  the  second  section  of  the  act 
No  piosccntoT  19  of  1818,  (1  Stat.  Law,  542,)  enacts,  that  so  much  of  any 

necessary  in  ca-  i  r 

ses  of  Slabbing,  law  as  requires  the  name  of  a  prosecutor  to  be  set  at 
^isdcmeiuior^;  the  foot  of  an  indictment  for  a  trespass  or  misdemean- 
or* trcs{fals^upon  or  is  repealed,  "except  in  cases  that  relate  to  a  trespass 
the   person    or  upon   the    person   or   property  of  individuals."     The 

property.      It  is       '^  ,  .       ,  .  v     r       j  -    ,       ,    -  , 

too  lute  10  object  terms  used  in  this  statute  are  somewhat  of  doubtful  m- 
prosecu7oV'afr«  terpretation,  but  we  cannot  construe  them  to  embrace 
lumed  8  verdict  ®^®^y  ^^^^  ^^  aggravated  misdemeanors,  such  as  cutting 
stabbing,  &c.,  as  is  the  present  case.  We  think  the  op- 
eration of  the  act  should,  in  its  requisition,  be  confined 
strictly  to  indictments  for  trespass  on  the  person  or 
property  of  individuals,  and  ought  not  to  be  understood 
as  embracing  cases  of  Az^A  misdemeanor,  when  the  indict- 
ment may  be  regarded  as  exclusively  for  the  public  of- 
fence, and  not  for  the  private  injury.  Such  being  the 
nature  of  the  offence  in  this  case,  it  seems  to  us  that  no 
prosecutor  was  necessary.  But  for  the  error  in  restrict- 
ing the  defendant  in  his  privilege  of  peremptory  challenge, 
the  judgment  of  theCircuitCourt  is  reversed,  andthecase 
is  remanded  to  that  Court,  with  directions  to  set  aside 
the  verdict  and  judgment,  and  grant  a  new  trial  to  the 
defendant. 

Morehead  S;  Reed  for  Hayden ;  Lindsey  for  Common^ 
wealth. 
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Ford's  Executors,  &c.  vs  Lewis.  Chanceby-  '^^  <^'» 

Error  to  the  Christian  Circuit.  Case  42. 

Fraudulent  com^eyances. 
Cbibt  Jvsticb  Marshall  delivered  the  opinion  of  the  Court  January  7. 

Without  going  into  anydetail  of  the  facts  of  this  vexa-  No  trust  results 
tious  and  complicated  case,  we  are  satisfied  from  a  la-  or*^coniey8*iTanI 
borious  investigation  of  the  record,  that  the  arrange-  t'Sihouiconsrde^ 
meat  between  Lewis  and  Wm.  M.  Ford,  by  which  the  ration  to  evade 
latter  got  the  possession  and  the  title  of  a  large  portion  his  Jebia.    Nor 
of  Lewis'  property,  consisting  of  one  half  of  the  ferry  ce\b/*^^nterle"e 
property,  and  also  of  the  negroes  and  personalty  in  the  )^    'J^^^^  ^*2®» 
bill  mentioned,  was  entered  into  and  carried  out  mainly  parties     where 
for  the  purpose  of  protecting  the  property  from  the  themselves. 
creditors  of  Lewis.     This  being  the  fact,  no  obligation 
to  re-convey,  growing  out  of  the  transaction,  or  forming 
part  of  it,  can  either  be  itself  enforced,  or  form  the  con- 
sideration of  an  enforceable  promise,  or  covenant  writ- 
tcD,  or  parol;   and  as  Lewis  wholly  fails  to   make  out 
the  statements  of  his  bill  ,with  regard  to  the  object  or 
motive  for  placing  his  property  in  Ford's  hands,  and  as 
to  the  written  articles  of  partnership,  of  which  he  ex- 
hibits an  alleged  rough  draft.    And,  as  moreover,  the 
bond  for  a  re-conveyance  of  the  ferry  property,  as  spo- 
ken of  by  some  of  his  witnesses,  if  there  ever  was  such 
abend,  is  not  stated  to  have  been  founded  on  any  new 
consideration,  and  whether  it  was  a  separate  bond  or 
defeasance,  or  was  a  covenant  contained  in  the  alleged 
articles  of  partnership,  or  in  the  rough  draft  thereof, 
must  be  taken  to  have  rested  solely,  or  at  least  substan- 
tially upon  the  first  fraudulent  arrangement,  if  it  was 
not  a  part  of  it,  a  Chancellor  could  not,  without  a  vio- 
lation of  the  principles  of  law  and  policy,  which  de- 
clare such  an  arrangement  fraudulent  and  void,  as  to 
creditors,  &c.,  but  valid  as  between  the  parties,  enforce 
such  bond  or  covenant,  and  thus  aid  in  carrying  out 
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ment  of  debts. 


Ford's  Ex's,  AC.  and  effectuating  the  illegal  arrangement.  If  Ford  had 
Lewis.  re-conveved  the  property,  the  deed  passing  the  legal  ti- 
The  ciianceiior  tie  must  have  been  respected.  But  a  mere  executory 
any  "obfigaiion  Contract,  founded  upon  no  consideration,  or  upon  one 
writien  or  parol  that  is  illegal,  Cannot  be  enforced  in  equity.     And  as  the 

to  re-convey  pro-    -  ^       / 

perty  conveyed  fraudulent  arrangement  though  it  implies  a  secret  trust 
avoid"  ihe  ^pay"  as  a  part  of  the  fraud,  repels  the  implication  of  a  result- 
ing trust,  (arising  either  from  a  conveyance  without  con- 
sideration, or  from  the  fact  that  Lewis  paid  for  the  ferry, 
&c.,  and  the  bond  for  title  was,  by  his  direction  or  con- 
sent, made  to  Ford,)  there  is  no  ground  upon  which 
Lewis  can  claim,  in  a  Court  of  Equity,  either  a  re-con- 
veyance, or  an  account  of  profits. 

This  conclusion  disposes  of  the  whole  case;  and  we 
only  add  that  it  appears  that  Ford  and  his  executor 
have  paid  large  sums  of  money  to  and  for  Lewis,  ap- 
proximating to  the  value  of  the  property  when  receiv- 
ed; that  the  negroes  and  personalty  were  fully  paid 
for,  leaving  an  excess  of  advances,  which  cuts  off  the 
account  for  hire,  and  that  little,  If  any  thing,  could 
properly  be  charged  against  Ford's  executors  for  profits 
of  the  ferry  property  while  under  his  management 
And  from  the  nature  of  the  relation  and  confidence  be- 
tween the  original  parties,  it  is  impossible  to  arrive  at 
the  actual  state  of  the  accounts  between  them;  and  as, 
moreover,  there  is  much  conflict  in  the  testimony  and 
circumstances  referred  to,  there  would  seem  to  be  more 
danger  of  doing  injustice  between  the  parties  by  at- 
tempting a  settlement  at  this  late  period,  than  there  is 
in  adhering  to  the  principle  of  law  and  policy  under 
which  the  Court  will  leave  the  parties  to  a  fraudulent 
and  illegal  transaction,  in  the  condition  in  which  they 
have  placed  themselves. 

Wherefore  the  decree  is  reversed,  and  the  cause  re- 
manded with  directions  to  dismiss  the  bill. 

/.  4-  W.  L.  Harlan  and  E.  M.  Ewing  for  plaintifis ; 
CaUs^  B.  4*  A.  Monroe  and  Robertson  for  defendant. 
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T»  Tx        .1  Chancery. 

JBerry  vs  Hamilton.  Wills. 

Error  to  the  Bath  Circuit.  Case  43. 

Wills.      Witness. 
JuDQB  Simpson  delivered  the  opinion  of  the  Court.  January!, 

Eliza  Ann  Hamilton  died  on  the  9th  day  of  August,  Case  stated  and 
1844.  At  the  time  of  her  death  she  was  about  thirty  Sor*^''  ^"^ 
five  or  six  years  of  age,  and  unmarried.  Two  days 
previous  to  the  day  on  which  she  died,  she  executed  an 
instrument  of  writing,  purporting  to  be  her  last  will 
and  testament,  containing,  among  others,  the  following 
provisions,  viz : 

"  I  will  all  my  servants  to  be  free,  both  those  I  am 
entitled  to  as  an  heir  of  my  father,  Archibald  Hamil- 
ton, deceased,  at  this  time,  and  those  that  I  will  be  en- 
titled to,  as  an  heir  of  my  father,  at  my  mother's  death, 
and  also  my  portion  of  the  servants  of  my  sister,  Ma- 
ria Hamilton,  deceased.  And  if  said  servants  will  go 
to  Liberia,  in  Africa,  I  will  each  one  of  them  one  hun- 
dred dollars ;  but  if  they  do  not  go  to  Liberia,  I  will 
them  fifty  dollars  each,  on  their  permanent  removal  to 
a  free  State,  I  will  that  my  servants  have  what  they 
earn,  after  the  first  day  of  January  next,  that  is,  over 
and  above  their  expenses  and  the  expense  of  attending 
to  them." 

"  I  will  and  appoint  my  uncle,  John  Berry,  my  exec- 
utor ;  and  I  do  leave  it  entirely  at  his  discretion  when 
my  servants  shall  be  free,  where  they  shall  go  to,  and 
how  they  shall  be  employed,  and  all  matters  else  that  I 
have  not  stated  that  concerns  them." 

**  I  will  that  one  thousand  dollars  of  my  estate  be 
given  to  educate  poor  men  for  the  ministry  of  the  As- 
sociate Reformed  Church,  if  there  be  any  that  place 
themselves  under  the  the  care  of  the  Associate  Reform- 
ed Presbytery  of  Kentucky,  to  be  paid  at  such  time  as 
my  executor  may  think  best.  Or  if  there  be  no  such 
Vol.  X  17 
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Bx&KT  persons  needing  said  money  within  a  reasonable  timc< 
Hamilton,  then  my  executor  may  dispose  of  it  in  that  way  he 
may  think  best  to  promote  the  cause  of  the  Associate 
Reformed  Church  in  Kentucky,  or  elsewhere." 

'*  I  will  three  hundred  dollars  for  my  executor  to  user 
for  benevolent  purposes.  I  have  given  him  directions 
how  and  when  to  apply  it." 

''I  will  my  uncles,  James  and  John  Berry,  so  much 
of  all  my  estate,  not  already  named  in  this  will,  as  will 
indemnify  and  keep  them  safe  from  all  loss,  should  there 
be  any,  as  administrators  of  my  father's  estate,  and  also 
to  pay  them  reasonably  for  all  their  time  and  trouble  in 
attending  to  and  managing  my  father's  estate  in  the  way 
and  manner  it  has  been  done." 

*'I  will  that  the  balance  of  my  estate  that  may  be 
left,  after  what  I  have  disposed  of  in  this  will,  be  divi- 
ded among  my  three  brothers,  one  half  of  which  te  be 
George  W.  Hamilton's,  and  the  other  half  to  be  equal* 
ly  divided  between  James  and  A.  W.  Hamilton." 

Eliza  A.  Hamilton  resided  in  Bath  county  at  the  time 
of  her  death.  The  instrument  of  writing  purporting 
to  be  her  last  will  and  testament,  was,  after  a  full  inves- 
tigation of  the  testimony  bearing  upon  all  the  questions 
made  in  relation  to  its  validity,  admitted  to  record  as 
such,  by  the  Bath  County  Court.  Upon  an  appeal 
from  that  decision,  to  the  Bath  Circuit  Court,  it  was  held 
by  that  Court,  that  the  will  was  valid  as  to  the  person- 
al estate,  but  was  invalid  as  to  the  land  and  slaves,  upon 
the  ground  that  William  Berry,  one  of  the  two  attest- 
ing witnesses  to  the  will  was  an  incompetent  witness, 
and  consequently  that  the  writing  was  not  executed  in 
the  manner  the  statute  upon  the  subject  requires  wills 
to  be  executed  for  devising  slaves  and  land.  From  the 
decision  of  the  Circuit  Court,  John  Berry,  the  executor, 
has  appealed  to  this  Court,  and  the  other  parties  have 
assigned  cross  errors ;  so  that  the  whole  case  is  fully 
before  this  Court  for  determination. 

To  the  proper  understanding  of  the  questions  made 
and  debated,  the  following  statement  of  facts  is  neces- 
sary :  In  the  year  1836,  Archibald  Hamilton,  the  father 
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of  the  testatrix,  died,  leaving  a  large  estate,  consisting  B«m»Y 
of  land,  slaves  and  personalty.  He  left  a  widow  and  Hmxwtow. 
five  children,  namely,  Eliza  Ann,  the  testatrix,  Maria, 
Archibald  W.,  James  and  George.  Administration  on  his 
estate  was  granted  to  Rebecca  Hamilton,  his  widow,  and 
to  her  brothers,  John  and  James  Berry.  They  execu- 
ted  the  usual  administration  bond,  with  William  Berry 
and  others  as  their  sureties.  John  Berry,  who  seems 
never  to  have  married,  resided  with  his  sister,  Rebecca 
Hamilton,  after  her  husband's  death,  and,  as  administra- 
tor, had  the  chief  management  of  the  estate.  No  dow- 
er was  alotted  to  the  widow,  nor  was  the  estate  divi- 
ded among  the  children..  The  land  was  not  rented  out, 
nor  the  slaves  hired,  nor  the  personal  property  sold ; 
but  the  whole  estate  was  kept  together,  and  managed 
for  the  joint  benefit  of  the  whole  family.  The  business 
was  ably  and  prudently  conducted,  and  has  resulted  in 
a  large  accession  to  the  estate,  in  the  way  of  money 
and  property.  This  mode  of  managing  the  estate  was 
adopted  by  John  Berry,  as  administrator,  at  the  in- 
stance of  the  widow,  and  those  of  the  children  who,  at 
the  time,  were  old  enough  to  have  a  wish  upon  the  sub- 
ject. It  was  continued  by  him  until  the  death  of  the 
testatrix,  Eliza  Ann,  without  any  objection,  so  far  as 
appears,  by  any  of  the  children  ;  and  apparently  with 
the  assent  and  approbation  of  them  all.  Some  few 
years  prior  to  her  death,  an  attempt  was  made  by  the 
County  Court  Commissioners  to  settle  the  estate  with 
the  acting  administrator.  The  settlement,  so  far  as  it 
was  progressed  with,  charged  the  administrator  with 
the  rents  of  the  land,  the  hires  of  the  slaves,  and  the 
value  of  the  unsold  personal  estate,  and  with  interest 
on  all,  regarding  him  as  legally  the  renter  of  the  land, 
the  hirer  of  the  slaves,  and  the  purchaser  of  the  person- 
al estate.  The  aggregate  of  these  charges  formed  a 
very  large  sum,  but  the  expenditures  by  the  administra- 
tor for  improvements  and  the  support  and  education  of 
the  family,  and  his  investments  of  the  profits  of  the 
farm  in  lands  for  the  benefit  of  the  estate,  were  not  ta- 
ken into  the  estimate,  nor  was  the  settlement  comp  e* 
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Bjwrt  ted.  Serious  apprehensions,  however,  seem  to  have 
Hamiltok.  been  entertained  by  the  administrator,  that  he  v^ould 
incur  a  considerable  loss  if  the  estate  should  be  settled 
upon  the  proposed  plan.  Whether  any  of  the  younger 
children  required  the  estate  to  be  settled  in  that  way, 
does  not  appear.  But  the  widow,  Mrs.  Hamilton,  the 
testatrix,  Eliza  Ann,  and  her  sister  Maria,  who  was 
then  living,  said  at  the  time,  and  afterwards  repeatedly 
told  John  Berry,  that  they  would  indemnify  him  against 
all  loss  on  account  of  the  management  of  the  estate, 
stating  that  it  had  been  managed  satisfactorily,  and 
agreeably  to  their  wishes.  Maria  died  unmarried  and 
childless  and  intestate,  some  years  before  her  sister  Eli- 
za Ann.  The  latter,  at  the  time  of  her  father's  death, 
^  was  about  eighteen  years  of  age ;  the  other  children 
were  all  younger  than  her. 

The  will  under  consideration  is  contested,  and  its  val- 
idity objected  to, 

First,  on  an  alleged  want  of  capacity  in  the  testatrix; 

Second,  on  the  ground  that  its  execution  was  fraudu- 
lently procured  by  John  Berry,  by  the  exercise  of  un- 
due influence ; 

Third,  because  William  Berry,  one  of  the  subscrib- 
ing witnesses  to  the  will,  is  the  surety  of  John  Berry, 
in  the  bond  given  by  him  as  the  administrator  of  Archi. 
bald  Hamilton,  deceased,  and  has,  therefore,  as  is  con- 
tended, an  interest  in  the  establishment  of  the  will,  which 
renders  him  incompetent  as  a  witness. 

1.  The  weight  of  the  evidence  is  decidedly  in  favor 
Th9  tesiimony  of  the  conclusion,  that  the  testatrix  was  in  full  posses- 
toxmie  a'wflL^  ^^^^  ^^^  exercise  of  her  mental  faculties,  at  the  time 
the  will  was  executed.  The  only  evidence  that  seems 
to  throw  a  shadow  of  doubt  upon  this  conclusion,  is 
that  given  by  a  majority  of  the  physicians,  who  testi- 
fied in  relation  to  the  character  of  the  disease  under 
which  she  labored,  and  its  invariabie  effects  upon  the 
mind  of  the  patient  previous  to  dissolution.  They 
proved  that  her  disease  was  tuburcular  consumption, 
and  that  the  death  of  a  patient  laboring  under  such  dis- 
ease is  uniformly  preceded  by   phrensy.    If  this  were 


Digitized  by 


Google 


WINTER  TERM  1849.  133 

the  disease  that  resulted  in  her  death,  about  which  the  Bmbmy 
testimouy  is  conflicting,  still,  it  does  not  appear  that  Haviltov. 
this  state  of  phrensy  had  commenced  at  the  time  the 
\¥ill  was  executed.  The  subscribing  witnesses  to  the 
will,  and  the  mother  of  the  testatrix,  prove  that  she 
was  in  her  right  mind  at  the  time.  Her  brother  George, 
who  is  manifestly  opposed  to  the  establishment  of  the 
will,  states  that  he  saw  nothing  indicating  alienation  of 
mind,  but,  on  the  contrary,  his  sister  appeared  to  be 
perfectly  rational.  The  will  was  made  two  days  be- 
fore the  death  of  the  testatrix.  The  day  subsequent  to 
the  one  on  which  it  was  executed,  a  physician  was  in 
attendance,  who  remained  with  her  until  she  died* 
His  evidence  is  mainly  relied  upon  to  prove  incapacity. 
He  states  that  previous  to  her  death  she  had  spells  of 
drowsy,  dreamy  wanderings  ;  that  she  was  extremely 
weak  and  worn  down  with  her  disease,  which  was  of  a 
Tery  debilitating  nature.  At  what  time  she  was  first 
attacked  with  these  spells  of  dreamy  wanderings  he 
does  not  state.  But  he  proves  that  even  when  laboring 
under  these  spells,  after  she  was  fully  aroused,  she  ap- 
peared to  be  perfectly  rational ;  that  he  discovered  no 
disease  of  the  brain,  and  in  his  opinion,  although  weak^ 
she  might  even  then  have  been  capable  of  disposing  of 
a  complicated  estate,  provided  she  had  previously  re- 
flected on  the  subject. 

2.  The  testatrix  was  a  woman  of  strong  and  Vigorous. 
intellect.  Her  opinions  were  formed  with  deliberation 
and  adhered  to  with  firmness.  She  entertained  consci- 
entious scruples  upon  the  subject  of  slavery,  but  was 
very  decidedly  of  the  opinion  that  slaves  should  not  be 
manumitted  without  previous  preparation.  She  repeat- 
edly expressed  her  determination  that  her  slaves  should 
never  serve  any  other  person  but  herself.  Her  inten- 
tion to  emancipate  them  at  her  death,  was  evident  from 
all  her  conversations  on  the  subject.  With  her  it  was 
not  only  a  desire,  but  she  felt  it  to  be  a  moral  duty. 

There  can  be  no  doubt  that  she  regarded  her  uncle 
John  Berry  with  affection  and  confidence.  He  resided 
for  many  years  in  the  family,  and  acted  as  a  parent  ia 
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'^'^^  controlling  the  business  of  the  estate,  and  promoting 
llAMiLToy.  the  interest  of  the  children.  His  advice  was  heeded 
and  his  counsels  had  their  due  influence.  He  had  man- 
aged the  estate  in  the  way  the  testatrix  desired.  The 
slaves,  instead  of  being  hired  out,  had  been  kept  at  home 
and  treated  with  kindness.  Their  number  had  increased, 
and  the  young  had  been  reared.  The  land,  instead  of 
having  been  rented  out  and  abused,  had  been  cultivated 
and  improved.  The  profits  arising  from  the  labor  of 
the  slaves  and  the  cultivation  of  the  land,  had  been 
brought  into  a  common  fund  for  the  benefit  of  all  who 
were  interested  in  the  estate.  This  mode  of  managing 
the  estate  might  result  in  a  loss  to  the  administrator,  if 
he  should  be  required  to  account  upon  the  principles  of 
the  attempted  settlement.  The  testatrix  felt  that  such 
a  loss  ought  not  to  be  sustained  by  him.  His  conduct 
relative  to  the  estate,  if  not  produced  by  an  expression 
of  the  wishes  of  herself  and  mother,  had  met  with  their 
hearty  approbation.  That  it  should  eventuate  in  his 
loss,  was,  according  to  her  feelings,  manifestly  unjust. 
She  therefore  expressed  her  determination,  repeatedly, 
that  he  should  sustain  no  loss  on  that  account.  To  in- 
demnify  him  against  this  danger,  was  also,  with  her,  a 
moral  duty,  the  performance  of  which  she  felt  to  be  in- 
cumbent upon  her. 

The  emancipation  of  her  slaves,  and  the  indemnity  of 
her  father's  administrator,  are  the  leading  provisions  of 
her  will;  and  from  them,  the  exercise  of  an  improper 
influence,  on  the  part  of  her  uncle  John  Berry,  in  pro- 
curing  the  excution  of  the  will,  is  mainly  inferred. 

These  two  subjects  she  had  deliberated  upon  when 
enjoying  good  health.  Her  determination  upon  both 
had  been  fully  formed  and  openly  and  repeatedly  avow- 
ed. Her  fixed  resolve  to  make  a  will,  and  not  to  die 
intestate,  is  deducible  from  her  declarations  on  these 
subjects.  Shortly  before  her  death,  she  requested  a 
minister  of  the  gospel,  who  was  in  the  habit  of  calling 
upon  her  daily,  to  omit  his  visits  for  one  day,  as  she 
had  set  apart  that  day  to  arrange  her  worldly  affiiirs. 
He  does  not  certainly  recollect  it  was  the  day  the  will 
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bears  date,  that  was  designated  by  her.  But  there  is  Bkut 
no  reason  to  doubt  it.  Her  brother  George  had  three  Hamiltoit. 
conversations  with  her  in  reference  to  the  execution  of 
a  will,  in  one  of  which  she  spoke  of  emancipating  her 
slaves,  and  devising  to  him  one  half  of  her  estate.  There 
is  no  evidence  that  John  Berry  ever  persuaded  her  to 
make  a  will.  Her  will  is  in  his  hand  writing,  but  no 
implication  of  an  improper  influence  arises  from  that 
fact.  It  was  natural  that  she  should  apply  to  him  to 
write  it  for  her,  and  that  she  should  consult  him  in  re- 
lation to  its  provisions.  From  her  character,  as  por- 
trayed by  the  testimony  in  the  cause,  it  may  be  infer- 
red that,  as  it  regards  both  the  execution  of  the  will 
and  the  disposition  of  her  estate,  she  was  actuated  by 
a  strong  sense  of  duty. 

But  it  has  been  argued  that  all  the  provisions  of  the  The  Chancellor 
will,  in  reference  to  the  emancipation  of  the  slaves  and  J^J-'j  '^conir  1"°*^ 
the  donations  for  charitable  uses,  are  so  framed  as  to  trustee  in  the 
give  to  John  Berry  unlimited  power  and  discretion  over  power  to  effec* 
these  matters,  and  were  really  designed  by  him  to  op-  sesofthetrusST 
erate  exclusively  for  his  own  benefit;  and  hence  arises, 
as  is  contended,  another  urgent  proof  of  his  fraud  and 
improper  influence. 

This  position,  however,  is  wrong  in  the  premises,  and 
must  therefore  be  erroneous  in  its  conclusion.  The  dis- 
cretionary power  given  to  him,  is  in  the  character  of  trus- 
tee; it  must  be  exercised  for  the  benefit  of  the  objects 
of  the  testatrix's  bounty,  and  cannot  in  any  manner  be 
made  to  operate  to  his  advantage.  For  the  proper  ex- 
ercise of  this  discretionary  power,  he  is  responsible  in  a 
Court  of  Chancery.  If  he  should  fail  to  do  his  duty, 
its  performance  will  be  enforced  by  the  Chancellor.  So 
long  as  he  retains  the  slaves  in  bondage,  the  proceeds 
of  their  labor  belong  to  them.  Should  he  refuse  to 
emancipate  them  in  a  reasonable  time,  a  Court  of  Chan* 
eery  would  compel  him  to  execute  faithfully  the  will  of 
the  testatrix.  A  discretionary  power  as  it  regards  the 
slaves,  was  necessarily  vested  in  the  trustee  to  enable 
him  to  effectuate  fully  the  views  and  intention  of  the 
testatrix  on  the  subject  of  emancipation.    So,  in  refer*" 
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BxRRY         ei^ce  to  the  provisions  of  the  will  for  charitable  purpo- 
Hamiltoit.      ses;  no  advantage  can  result  to  the  trustee  by  a  failure 
to  appropriate  the  fund  as  required  by  the  will.     If  nev- 
er applied  in  that  way,  it  will  belong  to  the  distributees, 
and  if  its  application  were  suspended  an  unreasonable 
time,  the  Chancellor  would  enforce,  on  the  part  of  the 
trustee,  a  performance  of  his  duty.    The  assumption, 
therefore,  of  the  want  of  capacity  in  the  testatrix,  or 
the  procurement  of  the  execution  of  the  will  by  the 
fraud,  or  undue  influence,  of  John  Berry,  is  not  sus- 
tained by  the  testimony  in  the  record. 
3.  The  most  material  point  in  the  cause,  relates  to 
A  will  lo  pass  the  competency  of  one  of  the  attesting  witnesses  to 

land  and  slaves      ,  ,it       r\  /•       .n  .  7         i  .^t    .^ 

must  be  attested  the  Will.  Our  statute  of  Wills  requires  that  the  will,  if 
ei  ar^ttT^^"*^'  not  wholly  written  by  the  testator  or  testatrix,  shall  be 
attested  by  two  or  more  competent  witnesses,  subscrib- 
ing their  names  in  his  or  her  presence.  If  William 
Berry,  one  of  the  attesting  witnesses,  is  incompetent, 
the  will  Is  not  executed,  so  that  the  devises  contained 
in  it,  upon  the  subject  of  land  and  slaves,  can  have  a 
legal  operation.  The  objection  to  his  competency,  is 
based  upon  the  fact,  that  he  is  one  of  the  sureties  of 
John  Berry  in  the  bond  executed  by  him  as  administra- 
tor of  Archibald  Hamilton,  deceased.  The  will  under 
consideration,  contains  a  devise  of  so  much  of  the  es- 
tate of  the  testatrix,  as  will  indemnify  John  Berry  and 
keep  him  safe  from  all  loss,  should  there  be  any  as  ad- 
ministrator of  that  estate. 

It  is  contended,  and  was  so  held  by  the  Circuit  Judge, 
that  this,  according  to  the  true  import  of  the  will,  is  a 
devise  to  relieve  the  administrator  from  the  payment  of 
such  sums  as  he  should  be  found  indebted  to  the  estate; 
and  not  merely  from  the  payment  of  the  difference  in 
the  indebtedness,  that  might  result  from  a  settlement 
upon  the  principles  the  estate  was  administered  by  him, 
and  one  holding  him  accountable  for  profits  that  might 
have  resulted  from  an  administration  of  the  estate  in  a 
mode  that  was  strictly  legal.  Consequently  the  surety 
has  a  direct  interest  in  the  establishment  of  the  will. 
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'wfatch,  in  effect,  by  discharging  his  principal,  releases        ^^^ 
him  from  a  direct  and  certain  liability.  Hamilton. 

This  construction  of  the  will,  violates  the  language  a.  witnesa  to  a 
used^by  the  testatrix,  and  is  opposed  to  her  intention,  as  ^as  provided 
developed  by  all  the  facts  which  have  any  reference  to  [J/Jito?%*f^"'the' 
the  matter.    The  devise  is  made  to  save  the  adminis-  [*'^^'°^^**?A"J 

,       talnx  should  bo 

trator  from  "iw*,"  **should  there  be  any.**  If  there  be  eioneraied  from 
no  loss,  nothing  passes  by  the  devise.    There  is  noth-  gacb,  not 

ing  given  to  him  unconditionally— it  is  expressly  upon  at°inghfm*rom^^^ 
the  condition  that  he  is  subjected  to  a  loss  as  adminis-  «/  j«8*i  'j**?^4t?^* 

T^  .      ,  .      ,  ,      .     .  II         ^«W     that   the 

trator.  If  he  be  required  to  pay  to  the  heirs,  only  that  surety  of  thoad- 
which  he  has  received,  or  realized  as  the  profits  of  the  IToTbyiuch  pro- 
estate,  he  loses  nothing — he  merely  pays  out  what  he  ^"\®°endcred^an 

holds  in  trust  for  them.    But  on  the  contrary,  should  incompetent wit- 

ness  to  prove  thd 
he  be  regarded  as  the  legal  purchaser  of  the  personal  wllL 

estate,  and  the  legal  renter  of  the  land,  and  hirer  of  the 
slaves,  and  be  required  to  account  accordingly,  and  by 
this  operation  be  brought  in  debt  to  the  estate  for  a 
sam  exceeding  that  which  he  has  actually  realized  from 
its  management,  then  the  difference  would  constitute  a 
loss,  because  he  would  be  compelled  to  pay  that  which 
he  had  never  received.  This  was  the  nature  of  the  loss 
that  was  apprehended.  It  was  this  loss  the  testatrix 
declared  that  he  should  not  sustain,  because  he  had 
managed  the  estate  according  to  her  wishes  on  the  sub- 
ject. Whether  the  administrator,  if  required  to  settle 
the  estate  upon  principles  different  from  those  upon 
which  it  had  been  managed  by  him,  would  incur  any 
loss,  was  uncertain.  There  was,  therefore,  a  propriety 
in  the  use  of  the  language  by  the  testatrix,  that  he  was 
to  be  indemnified  against  such  loss  **shouJd  there  be  any** 
Had  she  intended  to  absolve  him  from  the  payment  of 
what  he  owed  to  the  distributees,  as  administrator,  or 
^hich  would  have  been  the  same,  in  effect,  to  devise  to 
him  an  amount  equal  thereto,  the  use  of  such  qualify- 
ing language  would  have  been  wholly  inappropriate. 
The  estate  was  in  his  hands  unsettled  and  undistribu-' 
ted.  That  he  had  the  control,  as  administrator,  of  a 
large  estate,  to  which  the  distributees  were  entitledf 
was  a  fact  dear,  certain,  and  undisputed.  Had  she  in^ 
Vol.  X.  18 

Digitized  by  VjOOQIC 


138  BEN.  MONROE'S  REPORTS. 


*^'  tended  then  to  devise  to  him  so  much  of  her  estate  as 
HAMiLTpy.  would  enable  him  to  pay  to  the  distributees  what  he 
owed  to  them,  the  qualifyiug  language  used,  would  have 
been  not  only  unnecessary,  but  improper;  and,  instead 
of  saving  him  from  loss,  she  would  have  been  giving 
him  a  sum  equal  to  the  amount  he  had  in  his  hands  be- 
longing to  the  heirs  of  her  father,  whatever  that  might 
be.  The  intention  of  the  testatrix,  by  this  devise,  was 
merely  to  indemnify  him  against  any  loss  that  he  might 
incur,  and  not  to  bequeath  to  him  any  part  of  her  es- 
tate absolutely  and  unconditionally. 

Considering  this  to  be  the  true  import  of  the  will,  the 
question  occurs,  whether  the  attesting  witness  has  such 
an  interest  in  its  establishment  as  renders  him  incom* 
petent. 

The  interest,  if  any,  is  remote,  contingent,    and 
A  remote  con-  uncertain,  on  two  grounds.    In  the  first  pla<;e,  it  19 
io^fhe  prov^'ons  doubtful  whether,  under  the  circumstances,  the  legal 
notdisqjlilif^^^^  liability  of  the  administrator  would,  in  a  Court  of  Equi- 
attesUog witness  ty,  be  regarded  as  exceeding  the  actual  proceeds  of  the 
it;     the^^°  ei^^  estate.    So  far  as  the  distributees  had  an  agency  in  in- 
ificatlon  "?°*a  dicing  him,  in  the  first  instance,  to  manage  the  estate 
Se  objector*'  *^°  '^^  ^^^  mode  which  he  adopted,  or  to  continue  that 
course  after  it  was  adopted,  he  would  certainly  be  ex- 
empt from  all  responsibility  for  not  having  managed  it 
in  a  different  mode.    In  the  next  place,  it  does  not  ap- 
pear, with  any  degree  of  certainty,  that  there  would  be 
'^  any  loss^*^  if  he  were  held  to  a  strict  account  for  the 
value  of  the  personal  estate,  and  treated  as  the  renter 
of  the  land,  and  hirer  of  the  slaves.    The  farm  and  bus- 
iness of  the  estate  generally,  have  been  conducted  by 
him  with  unusual  skill,  prudence  and  care.    The  profits 
have  been  carefully  husbanded,  and  invested  profitably 
in  loans  of  money  and  purchases  of  land.    The  family 
have  been  maintained  and  educated,  the  young  slaves 
reared,  and  the  lands  considerably  improved.    If  these 
matters  were  all  taken  into  the  estimate,  and  the  ad- 
ministrator credited  by  his  actual  disbursements,  and  a 
reasonable  and  &ir  value  placed  upon  the  land  purchase 
ed  by  him,  the  proceeds  of  the  estate,  for  aught  that 
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appears,  may  exceed  the  amount  with  which  he  would        Bbmy 
be  chargable.  ttuBaww. 

Whether,  therefore,  there  exists  any  loss  is  a  matter 
of  doubt  and  uncertainty.  If  none  exists,  the  surety  has 
no  possible  interest  in  the  establishment  of  the  will.  The 
interest,  which  according  to  the  well  settled  doctrine 
on  the  subject,  excludes  a  witness,  must  be  a  certain 
and  fixed,  and  not  an  uncertain  or  contingent  interest. 
Whenever  the  interest  is  remote  and  of  a  doubtful  na- 
ture»  the  objection  goes  to  the  credit  and  not  to  the 
competency  of  the  witness.  And  it  is  incumbent  on 
the  party  objecting  to  the  testimony,  to  satisfy  the 
Court  of  the  interest  of  the  witness :  Higgins  vs  JMbr- 
rison^s  executory  (4  Dana^  1S6;)  Anderson's  administra' 
tor  va(  Ihoinf  (5  B.  Monroe^  488.) 

But  supposing  a  loss  to  exist,  and  this  devise  in  the 
will  to  take  effect,  what  direct  and  certain  benefit  can 
the  witness  derive  from  it  ?  Had  the  testatrix,  in  that 
event,  had  the  power  to  release  the  administrator  from 
the  loss,  and  such  had  been  the  legal  operation  of  the 
devise,  the  surety  would  have  had  an  evident  interest 
in  the  establishment  of  the  will,  as  he  would  thereby, 
as  well  as  his  principal,  be  released  from  a  direct  and 
certain  liability.  But  the  devise  to  the  principal,  i  s  of 
so  much  of  the  estate  of  the  testatrix,  as  is  sufficient 
for  his  indemnity.  The  extent  of  the  loss  having  been 
ascertained,  he  would  be  entitled  to  the  amount  by  vir- 
tue of  the  devise.  The  surety  has  no  more  interest  in 
the  mere  augmentation  of  the  estate  of  his  principal 
under  the  operation  of  the  devise,  than  he  has  in  its  in- 
crease in  any  other  mode.  It  would  hardly  be  contend- 
ed that,  as  surety,  he  would  be  rendered  incompetent 
to  testify  for  his  principal  in  another  case,  because  his 
evidence  would  have  a  tendency  to  benefit  the  pecunia- 
ry condition  of  his  principal,  by  enabling  him  to  suc- 
ceed in  a  controversy,  in  which  he  might  have  been  de- 
feated without  the  aid  of  such  testimony.  Unless,  then, 
the  surety  would  have  some  equitable  right  to  have  the 
fund  devised^  applied  to  tlie  payment  of  this  liability ,  he 
has  no  greater  interest  that  his  principal  should  have  the 
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Bna*  benefit  of  the  devise,  than  he  has  that  he  should  obtain 
Hamhtoic.  the  same  amount  from  any  other  source.  Admitting 
"  that  a  Court  of  Equity  might,  inasmuch  as  the  devise 

Tvas  made  for  a  specified  object,  enforce  its  applfcatioQ 
80  as  to  effectuate  the  intention  of  the  testatrix,  it  could 
only  do  so  if  it  appeared  that  the  administrator  was  in- 
solvent,  or  designed  a  wrongful  appropriation  of  it  to 
some  other  purpose,  to  the  prejudice  of  the  surety.  So 
that  the  interest  of  the  surety  would  depend,  not  only 
upon  the  contingency  of  a  loss,  but  if  a  loss  was  abso« 
lutely  certain,  then  upon  the  additional  contingencvt 
that  the  administrator,  before  he  obtained  the  benefit  of 
the  devise,  would  become  insolvent,  which  could  not 
well  happen,  as  he  would,  as  the  executor,  have  the 
whole  of  the  estate  devised  in  his  own  hands. 

The  doctrine  is  well  settled,  as  before  remarked,  that 
a  remote  or  contingent  interest  does  not  disqualify  a 
witness,  but  affects  his  credit  only:  Falls  vs  Belknap, 
(1  John.  Rep.^  491  ;)  Steuxirt  vs  jKip,  (5  John,  Rep., 
256;)  Ten  Eyck  vs  Bell,  (5  Wendell,  ;)  Baker  vs 
Arnold,  (1  Cain  Rep.,  276;)  Peterson  vs  Willing,  (3 
Dallas,  508.)  The  application  of  this  doctrine  in  the 
present  case,  manifests  conclusively  the  competency  of 
\he  witness,  and  the  error  of  the  Circuit  Court,  in  deci- 
ding that  his  testimony  was  inadmissable,  and  for  the 
want  of  it,  that  the  will  could  not  be  legally  establish- 
ed. Both  the  subscribing  witnesses  prove  satisfactori- 
ly the  execution  of  the  will.  The  testimony  leaves  no 
room  to  doubt  the  capacity  of  the  testatrix.  It  suffi- 
ciently appears  that  she  knew  and  fully  comprehended 
the  contents  of  the  instrument.  And  in  our  judgment, 
the  very  slight  circumstances  relied  upon  to  prove 
fraud,  or  any  undue  influence  on  the  part  of  John  Ber- 
ry, in  obtaining  the  execution  of  the  will,  are  wholly 
inadequate  for  that  purpose.  We  think,  therefore,  the 
instrument  should  have  been  admitted  to  record  as  the 
last  will  and  testament  of  the  testatrix,  Eliza  Ann  Ham- 
ilton, deceased. 

Wherefore,  the  order  and  judgment  of  the  Circuit 
Court  is  reversed  and  cause  remanded,  with  directions 
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Co  enter  a  judgment,  affirming  the  order  of  the  County       K»»LiiH 
Court  establishing  the  will,  and  admitting  it  to  record.        Yoinra. 

Robinson  4*  Johnson  for  plaintiff;   Apperson    and 
Robertson  for  defendant. 


English  V8  Young.     Same  vs  Same.        Covehaut! 

Error  to  thk  Hardin  Circuit.  Case  44. 

Practice.     Gaming.     Voidable  covenants. 

Caixr  JusTics  Masshall  delivered  the  opinion  of  the  Court  January  9. 

The  first  of  these  cases  was  an  action  of  assumpsit,  a  paper  purport- 
In  which  the  jury  having  found  for  the  defendant,  a  J,"*  %xcepiion» 
judgment  was  accordingly  rendered  in  bar  of  the  action.  cfJJ{fbuinotno* 
The  only  further  evidence  of  the  action  of  the  Circuit  ticed  upon  the 

-,  .  ,  ,  rf.    1       ^1     ■  record,     cannot 

Court,  IS  presented  by  a  statement  of  the  Clerk,  copy-  be  noticed  bf  ihe 
ing  from  his  minute  book  a  note  of  the  trial  and  ver-  » %art  ^^*aie 
diet,  and  of  a  bill  of  exceptions  being  filed  by  the  plain-  "co'^ 
tiff,  which  was  not  noticed  on  the  record  book.  And 
to  this  statement  is  appended  a  bill  of  exceptions,  as 
being  the  same  referred  to  in  the  minute  book.  This 
bill  of  exceptions  presents  the  question,  which  also  aris- 
es in  the  second  case,  whether  certain  orders  drawn  by 
the  defendant,  directing  the  plaintiff  to  furnish  store 
goods  to  the  bearer,  to  the  amount  of  a  specified  sum, 
and  promising  payment  therefor,  are  covenants  which 
prevented  or  merged  the  simple  contract,  which  might 
otherwise  have  been  implied,  to  pay  for  the  goods  fur- 
nished on  the  defendant's  request.  We  are  of  opinion, 
however,  that  the  bill  of  exceptions  is  not  sufficiently 
anthenticated  to  be  considered  by  this  Court  as  a  part 
of  the  record.  It  was  not,  In  fact,  made  so  by  any  or- 
der of  the  Circuit  Court.  That  Court  might,  perhaps, 
amend  its  record  by  the  minutes  of  the  Clerk,  but  un- 
til this  is  done,  this  Court  can  neither  do  the  same,  nor 
give  to  the  minutes  and  to  the  mere  certificate  of  the 
Clerk  that  they  are  true,  and  that  this  is  the  bill  of  ex- 
ceptions referred  to  therein,  the  same  credit  and  verity 
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EwoLiiH        which  It  would  give  to  the  entries  appearing  upon  the 

YoTOo.         record,  and  verified  by  the  signature  of  the  Court, 

The  danger  which  might  result  from  our  doing  so,  is 

too  obvious  to  require  specification.    Wherefore,  the 

judgment  in  the  action  of  assumpsit  is  afiirmed. 

In  the  second  case,  we  are  of  opinion  that  although 
An  ordei  from  a  mere  order  to  furnish  goods  of  a  certain  value  to  a 
another'to''  fur.  third  person,  might  not  be  regarded  as  a  covenant,such 
ceitem  ***vaiue*  *^  Order  with  an  express  written  promise  to  pay  the 
!?!!i^«°«L.«*^  drawee  the  sum  specified,  does  amount  to  a  covenant  to 

expresi  promise  r  ^ 

10  pay  lor  ihem,  pay  that  sum  if  the  goods  be  furnished,  and  is  placed, 

18  a  covenant  to    ^     \i         .    .    .  xi_      r     .•  r  •   i* 

pay  that  sum  if  by  the  Statute,  upon  the  footing  of  a  specialty,  upon 

^Bhed!^^  ^*  ^'*''  which  covenant  or  debt  could  alone  be  maintained. 

We  proceed,  therefore,  to  notice  the  other  questions 

arising  upon  pleas  Nos.  3  and  4,  and  the  replications 

thereto,  no  question  being  made  as  to  pleas  Nos.  1  and 

2,  which  seem  to  have  been  adjudged  bad  on  demurrer. 

The  third  plea  avers  that  the  orders  sued  on  were 

A  third  person  drawn  for  money  lost  at  gamine,  and  in  favor  of  the 

■who  pays  money        .  /•      i  .   T     i         i   .     ./^  i      i  ^  i    i  i    i 

or  property   at  wmner,  of  which  the  plaintiflf  had  knowledge,  and  that 

one    wSo^'^^ost  before  complying  with  them,  he  was  notified  not  to  da 

gaininff,'*^'8riSt  ®^'    "^^^  replication  is,  that  after  this  notification  the 

estopped  to  re-  defendant  requested  the  plaintifi"  to  furnish  the  goods 

cover      the     a-  ^  r  c? 

mount  so  paid  on  the  orders,  and  that  he  did  it.    This  replication  was 
making  ^Ife^Te^  adjudged  insuflScient  on  demurrer.    And  this  judgment 
l^?\iww^^h8t  '^  attempted  to  be  sustained  upon  the  construction  of 
it  was  so  lost,      the  first  and  fourth  sections  of  the  act  of  1833,  (Stat^ 
LaWf  758-9,)  and  on  the  authority  of  the  cases    of 
Papers  heirs  vs  McKinney,  (3  B.  Monroe f  93,)  and  Lyle 
vs  Lindsey,  (5  B,  Monroe^  123.)    But  we  find  nothing, 
either  in  the  statute  or  in  the  cases  referred  to,  which 
establishes  the  principle,  that  if  a  third  person  who  had 
no  participation  in  the  gaming,  ofterwards  pays  the 
winner,  at  the  request  of  the  loser,  either  with  or  with- 
out knowledge  of  the  consideration  moving  the  request,, 
he  is  precluded,  by  the  unlawfulness  of  that  considera- 
tion, from  recovering  against  the  loser  what  he  has 
thus  paid.    It  is  from  the  winner,  or  from  the  persotk 
receiving  payment,  for  the  use  of  the  winner,  thAt  the 
statute  authorizes  the  loser  to  recover  back  what  K& 
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may  have  paid.  And  this  Court,  in  Lyle  vs  Lindsey^  Ekolmh 
said  that,  in  paying  a  debt  due  from  the  winner,  the  Yqunq. 
loser  was  paying  to  his  use,  and  that,  as  he  might  re- 
cover the  amount  after  it  was  paid,  he  might,  in  equity, 
resist  its  payment,  and  enjoin  the  enforcement  of  a 
judgment  for  it.  But  in  this  case,  (he  loser  has  not 
paid,  and  will  not  pay  the  plaintiff,  as  a  creditor  of  the 
winner,  or  for  his  use,  but  as  his  own  creditor.  And  he 
can  no  more  resist  the  payment  now  demanded,  than 
if  he  had,  in  his  own  person  and  on  his  own  credit,  jggij^ 
chased  certain  goods,  or  borrowed  certain  moneyA  ^^^^^^^ 
the  plaintiff  for  the  purpose  of  paying  a  gaming  diW; 
he  could  resist  a  demand  of  payment  on  the  gtpuii^ 
that  his  purpose  was  known  to  thejplaintiff.  In  such  a 
case,  where  the  gaming  has  already  taken  place,  know- 
ledge of  the  fact  does  not  implicate  third  pei-sons,  as  it 
would,  in  case  of  money  loaned  for  the  purpose  of  gam- 
ing. The  plaintiff  can,  in  no  sense,  be  called /?arffcep5 
criminisy  and  we  think  his  replication  is  a  sufficient  an- 
swer to  the  plea.  This  conclusion  is  sustained  by  the 
cases  of  Throckmorton  vs  Crreathouse^  (7  /.  /.  Marshall, 
16,)  and  Bdl  vs  Parker^  (3  Danay  51.)  The  Court, 
therefore,  erred  in  sustaining  the  demurrer. 

The  fourth  plea  alleges,  in  substance,  that  the  orders 
were  drawn  while  the  defendant  was  non  compos  mentis 
in  consequence  of  intoxication,  produced  by  the  arti- 
fice of  the  person  in  whose  favor  they  were  drawn,  for 
the  purpose  of  gaining  an  advantage,  &c.  To  which  the 
plaintiff  replied,  that  when  the  orders  were  presented, 
the  defendant  was  of  sound  mind,  and  then  and  after- 
wards requested  the  plaintiff  to  furnish  the  goods  and 
receive  the  orders,  which  he  did,  &c. 

As,  upon  the  facts  stated  in  the  plea,  the  orders  or  A  deed  roidaWe 
covenants  were  voidable  only,  and  not  absolutely  void,  ^^^  bc^subfle- 
they  were  susceptible  of  confirmation.    And  as  the  re-  ^d.**^^^  confirm- 
plication  shows  confirmation  after  the  disability  was  re- 
moved, it  is  sufficient.      It  does  not,  it  is  true,  say  that 
the  defendant  was  perfectly  sober  when  he  directed 
these  orders  to  be  paid.    But  it  says  that  he  was  then 
of  sound  mind,  which  meets  the  material  point  of  the 
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plea.  The  demurrer  to  this  replication  should^  there* 
fore,  have  been  overruled,  instead  of  being  sustained- 
Wherefore,  the  judgment  in  the  case  of  the  action  of 
covenant  is  reversed  and  the  cause  remanded,  with  di- 
rections to  overrule  the  demurrer  to  the  replication  to 
the  third  and  fourth  pleas,  and  for  further  proceedings. 
Riley  and  WiniersmitA  for  plaintiff;  J.^W,L.  Har^ 
Ian  for  defendant. 


Chancery. 
Case  45. 


SV     yf,J 


January  9. 


Case  stated. 


Arm^tirong  vs  Mudd. 

Appeal  from  the  Henrt  Circuit. 

Grants,  construction  of.    Election.    Depositions. 
JuDSE  Simpson  delivered  the  opinion  of  the  Court 

The  obligation,  executed  by  Mudd  to  his  vendee,  for 
a  deed  to  the  land  sold,  contains  land,  which  it  is  con- 
tended, is  different  from  that  described  in  the  deeds  un« 
der  which  the  vendor  claims.  Those  deeds  do  not  fix, 
with  exact  certainty,  the  land  which  they  include.  They 
purport  to  convey  two  hundred  acres  of  land  to  be 
bounded  as  follows,  viz :  beginning  at  an  elm  and  two 
beeches,  the  most  southwardly  corner  of  James  Pat- 
ton's,  Benjamin  Pope's,  and  Mark  Thomas',  eight  hun- 
dred and  fifty-three  acre  survey,  that  joins  James  Pat- 
ton's  eight  thousand  four  hundred  acre  survey;  thence 
with  their  line,  so  far  as  to  make  one  side  of  the  said 
tract  of  two  hundred  acres  hereby  conveyed;  thence* 
in  such  course  and  directions,  as  will  cause  the  said 
quantity  of  two  hundred  acres  of  land  to  be  in  a  par- 
allelogram, or  which  shall  not  be  more  than  twice  as 
long  as  it  is  wide.  The  beginning  corner,  in  the  deeds, 
is  the  same  that  is  called  for,  as  the  beginning  corner, 
in  the  patent  from  the  Commonwealth ;  and  the  boun- 
dary in  all  the  deeds  is  precisely  similar,  including  the 
one  executed  by  the  patentee,  down  through  several 
conveyances,  to  the  one  executed  to  Mudd,  the  present 
vendor. 
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The  two  hundred  acres  of  land  sold  bv  Mudd,  and     AmMtnow 

*  Vff 

which  he  has  bound  himself  to  convey  tp  his  vendee^  Mtop. 
is  described  by  a  boundary,  beginning  at  the  same  cor- 
ner, and  running  with  the  line  of  the  patentee  one  hun- 
dred and  sixty  poles;  thence,  at  right  angles  two  hun- 
dred poles;  thence,  at  right  angles,  one  hundred  and 
sixty  poles,  to  the  line  first  called  for  in  the  deeds; 
thence,  with  that  line,  two  hundred  poles  to  the  begin- 
ning. The  land,  thus  hounded,  has  a  base  line  of  two 
hundred  poles  on  the  line  called  for  in  the  deeds,  and 
its  location,  in  this  form,  is  certainly  consistent  w^ 
the  boundary  therein  designated.  The  question 
is,  had  Mudd  a  right,  holding  under  these  deeds, 
form  and  locality  to  the  two  hundred  acres  whicj 
conveyed? 

The  general  rule  is,  that  of  every  thing  unl 
which  is  granted,  election  remains  to  him  to  whole  VdhP*  A  ^?^i  5^ 
efit  the  grant  was  made  to  make  the  same  c^nlMiii^^ejiju^j»j^iA 
(niter's  Abridgement^  vol.  14^page  49.)  And  a  descrip-  (^.  <S.*°4aj 
tion  in  a  grant,  which  can  be  made  certain,  is  suflicient,  j^?^  whfch'  may 
and  the  land  will  pass  to  the  grantee:  {8heppard*$  be  rendered  cw- 
Tomchstone,  vol.  1, 250.)  Tbl^cA.  2(K).> 

According  to  this  doctrine,  as  the  description  of  thd 
land  would  be  rendered  certain,  these  conveyances  pas- 
sed the  title  to  Mudd  ;  and  as  hone  pf  the  previous  ven- 
dees had  exercised  the  right  of  election,  it  passed  to 
him,  also,  as  an  incident  to  the  title.  When  he  had  the 
land  surveyed)  and  sold  a  certain  boundary  that  was 
consistent  with  the  description  contained  in  the  deeds, 
the  act  of  thus  selling  amounted  to  an  election,  and 
rendered  the  form  and  boundaries  of  the  land  conveyed 
certain,  although  it  had  been  previously  uncertain.  The 
objection  to  the  title,  on  this  ground,  cannot,  therefore, 
be  sustained  as  valid. 

As  it  regards  the  conflicting  claim  in  the  name  of  L. 
Wheeler's  heirs,  it  is  only  necessary  to  remark  that,  al- 
though an  interference  is  proved  to  exist  between  the 
claims,  and  the  claim  is  also  proved  to  cover  a  part  of  thet 
land  sold,  yet  as  it  does  not  appear  that  Wheeler's  heirs 
have  any  title  to  the  land  claimed  by  them,  or  ever  had 
Vol.  X.  19 
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^■*"™°**  actual  possession  of  any  part  of  the  interference,  their 
MuDD.  possession  and  that  of  those  persons  under  whom  they 
claim,  having  been  outside  of  the  interference.  Cannot 
be  made  available  against  Mudd  or  his  vendee,  who 
hold  a  title  to  the  land,  regularly  derived  from  the  Com^ 
monwealth. 

And  if  the  claim  of  J.  Wheeler  interferes  with  the 
land  sold,  as  the  extent  of  that  interference  was  not 
shown,  and  it  may  not  include  the  one  thousandth  part 
of  an  acre,  the  Court  very  properly  disregarded  the  tes- 
timony, that  seme  part  of  the  tract  sold,  had  been  en- 
closed and  held  in  possession  for  many  years  under  the 
claim  of  John  Wheeler. 

No  disposition  having  been  made  by  the  Court  of  the 
A  parly  filing  exception  filed  to  the  deposition  of  a  witness,  it  must 
posiiaons^  shoufd  be  deemed  to  have  been  waived.  If  a  party  filing  an 
upon  the^*excep^  exception  to  a  deposition  intends  to  rely  upon  it,  he 
not^done^A^  must  bring  it  before  the  Court  below,  and  have  some 
vUl  be  taken  by  action  upon  it  there,  or  it  cannot  be  noticed  in  this 
bcenwaived.  ^  Court,  but  it  will  be  presumed  to  have  been  waived  by 
the  party  that  filed  it. 

The  Court  had  jurisdiction  to  enforce  the  vendor's 
lien  for  the  payment  of  the  purchase  money,  or  in  oth- 
er words  to  decree  a  specific  execution  of  the  contract. 
And  as  the  vendor  retained  the  legal  title,  the  land  was 
liable,  in  the  hands  of  sub-purchasers,  for  the  balance 
of  the  purchase  money  unpaid.  As  a  Court  of  Equity 
had  jurisdiction,  it  was  not  necessary  a  judgment  at 
law  should  have  been  obtained,  much  less  that  an  ex- 
ecution should  have  been  returned  no  property  found, 
previous  to  the  application,  by  the  vendor,  to  the  Chan- 
cellor for  the  enforcement  of  his  lien. 
Wherefore,  the  decree  is  afiirmed. 
Armstrong  for  appellant ;  McHenry  for  appellee. 
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Lawson's  Adm'rs.  vs  Hansborough,  &c.     Chanckrt. 

Error  to  the  Shelby  Circuit.  Ccise  46. 

Distribution.    Administration, 
JiTDOB  SiMPsoB  delivered  the  opinion  of  the  Court.  January  10. 

This  bill  was  exhibited  by  Lawson's  administrators  ^•^  ■**'^ 
for  the  settlement  of  the  estate  of  their  intestate.  In 
it  they  allege  that  after  making  a  cursory  examina- 
tion of  the  debts  against  the  estate,  and  the  assets  be- 
longing to  it,  they  supposed  there  would  be  property 
enough  to  pay  off  all  the  debts,  and  accordingly  pro- 
ceeded to  make  payment  to  many  of  the  creditors  of 
the  full  amount  of  their  debts.  That  since  these  pay- 
ments were  made,  they  have  ascertained  there  will  be 
a  deficiency  of  assets;  which  deficiency  is,  in  a  great 
measure,  produced  by  their  inability  to  collect  a  large 
debt,  which  they  felt  confident  would  be  realized,  and 
under  that  conviction  made  the  payments  referred  to; 
but  which,  by  the  insolvency  of  the  payers,  has  turned 
out  be  wholly  unavailable.  They  made  the  creditors^ 
whose  debts  they  had  paid  in  full,  defendants  to  their 
bill,  and  prayed  that  they  might  be  decreed  to  refund 
to  them,  so  much  of  the  amount  paid  them,  as  exceeded 
the  sum  to  which  they  would  be  respectively  entitled^ 
by  a  pro  rata  division  of  the  assets  among  all  the  credi- 
tors. 

For  the  purpose  of  having  a  decision  of  the  question,  Po^t  ^<"  ^«fi»* 
whether  the  creditors  who  have  received  full  payment 
of  their  debts,  can  be  compelled  to  refund  according 
to  the  prayer  of  the  bill,  the  parties  admitted,  "that  the 
administrators  had,  before  the  bill  was  filed,  paid  to 
the  defendants  more  than  their  ratable  share  of  the 
estate,  under  a  belief  that  the  estate  would  be  sufficient 
to  discharge  all  the  debts,  and  that  it  appeared  the  es- 
tate would  not  be  sufficient,  owing  to  the  failure  of  antici- 
pated debts  due  to  the  estate ;  that  the  administrators  are 


■len. 
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Lawsoh*!  Ad'8.  solvent,  and  that  there  was  no  fraud  or  collusion  on  the 
H4W8BOROUOH    partof  thc  administrators,  or  on  the  part  of  the  debtors 

!l__    who  received  full  payment  of  their  debts."     Upon  these 

facts  the  CircuitCourt  decided  that  the  creditors  were  not 
in  equity  bound  to  refund,  and  from  that  decree  the  ad- 
ministrators have  appealed. 

By  the  first  section  of  the  act  of  1839,  (3  Stat,  Law^ 
240,)  all  debts  are  declared  to  be  of  equal  dignity  in  the 
administration  of  estates,  and  are  required  to  be  paid 
ratably,  in  proportion  to  their  amounts,  by  the  execu- 
tor or  administrator,  when  the  personal  effects  are  not 
sufficient  for  the  payment  of  all  the  debts  against  the 
estate;  and  it  is  enacted,  that  should  more  than  the 
ratable  share  of  any  debt  be  paid,  the  executor  or  ad- 
ministrator shall  only  receive  credit,  in  the  settlement 
of  his  accounts,  for  its  proper  proportion. 

By  the  fourteenth  section,  it  is  provided,  that  nothing 
in  the  act  shall  be  construed  to  prevent  an  executor  or 
administrator  from  paying  the  debts,  at  his  own  risk^ 
when  he  deems  the  estate  sufficient  to  pay  all  the  debts 
of  the  decedent. 

There  is  no  part  of  the  statute  that  authorizes  an  ex- 
ecutor or  administrator  to  reclaim  any  part  of  the  mo- 
ney, he  may  expend  in  the  payment  of  debts,  when  he 
deems  the  estate  sufficient  to  pay  all  the  debts,  and 
there  proves  to  be  a  deficiency  of  assets.     It  is  evident 
that  the  statute  affi3rds  him  no  aid,  in  such  a  case,  but 
rather  negatives  his  right  to  relief,  by  expressly  declar- 
ing, that  such  payments  shall  be  made  at  his  own  risk. 
Cases  may  occur  in  which  an  executor  or  adminis-. 
When  admhils-  trator  would  be  entitled  to  relief.    But  to  have  a  good 
in  full  to  a  por-  title  to  such  relief,  it  is  indispensible  that  there  should 
io«,°and  theses-  ^^^^  ^^^^  ^^  negligence  on  the  part  of  such  an  execu- 
toie  proves  de-  ^q^  or  administrator,  and  that  he  should  have  acted 

ncient,  they  can*  ' 

not  recover  in  e-  -with  due  caution  in  the  payment  of  the  assets.  The 
creditors  any  mere  fact  that  he  labored  under  a  mistake  at  the  time, 
o?e?  what  would  '^^  reference  to  the  sufficiency  of  the  assets  for  the  pay- 
wo  rato  shsre^of  ^^^^  ^^  ^^^  debts,  does  not  give  him  a  right  to  the  in- 
thc  csute,  iho'  terposition  of  a  Court  of  Equity.    Th6  mistake  may 

there    wa^      no    ,      '^  i      i  /.  i  .  i.  .  .         . 

f(§Dd,ba^awan^  have  resulted  from  his  own  negligence  in  not  using  the^ 
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requisite  diligence  in  ascertaining,  either  tlie  amount  of  ^w«oir'f  Ad^s. 
available  assets,  or  the  debts  for  which  the  estate  was     lUirtBOKovGR 

Kable.  '- — p 

In  this  case  the  implication  is  strong,  from  the  state-  nal!lfc^in''Mce?* 
ments  made  by  the  administratprs  in  the  bill  which  of  the^iiaie"*  '^ 
they  exhibited,  that  the  mistake  was  the  result  of  their 
own  negligence.  Their  allegations  are,  that  they  made 
a  cursory  examination  of  the  debts  against  the  estate, 
and  the  assets  belonging  to  it.  They  continued,  under 
a  belief  that  the  assets  were  sufficient  to  pay  all  the 
debts,  to  make  payments,  until  the  amount  paid  out 
greatly  exceeded  all  the  available  means  belonging  to 
the  estate.  That  this  arose,  in  part  from  a  failure  to 
keep  an  account  of  the  sums  paid  out,  and  from  a  con- 
viction that  a  debt  of  ten  or  twelve  hundred  dollars, 
due  to  their  intestate,  would  be  realized,  but  which 
turned  out  to  be  wholly  unavailable.  These  are  the 
only  reasons  assigned  for  their  failure  to  file  a  bill 
in  chancery  under  the  statute  for  a  settlement  of 
the  estate.  They  do  not  pretend  that  they  made  a 
careful  and  scrutinizing  examination  of  the  debts  and 
liabilities,  and  of  the  amount  of  assets  belonging  to  the 
estate,  with  a  view  to  ascertain  its  solvency.  They 
do  not  explain  why  they  believed  that  the  large  debt  al- 
luded to  would  be  realized,  nor  do  they  state  that  it 
was  lost  without  any  negligence  on  their  part.  That  the 
individuals  who  owed  it  were  solvent  at  the  time  they 
undertook  the  administration  of  the  estate,  and  after- 
wards became  suddenly  insolvent  is  not  alleged — ^and 
upon  what  their  conviction  of  its  availability  was  found- 
ed, does  not  appear.  Their  cas#  is  not  helped  by  the 
admission  of  facts  contained  in  the  record.  The  sub- 
stance of  the  admission  is,  that  in  paying  the  debts  in 
full,  they  acted  under  a  mistake  in  reference  to  the  suf- 
ficiency of  the  assets,  atid  there  was  no  fraud  or  collu* 
sion  on  their  part.  The  manner  in  which  the  mistake 
-was  produced  is  not  admitted ;  and  as  it  appears  from 
the  statements  in  the  bill  to  have  been  the  consequence 
of  their  heedlessness  and  want  of  caution,  the  debts 
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^^'^'^^r?  ^^'*  P^'^  '^y  ^^^^  were,  in  the  language  of  the  statute,  pay- 

HAHiBOKouaH    ments  made  at  their  own  risk. 

'■ •       It  has  been  decided,  in  the  State  of  MassachusettSt 

Walker  vs  Hill^  (17  Mass.  jRcpr,386,)  that  an  administra- 
tor or  executor,  who  has  paid  debts  under  a  mistaken  be- 
lief that  the  estate  was  solvent,  may  recover  back  fronv 
the  creditors  the  difference  between  the  sums  they  had 
received  and  the  amount  to  which  they  are  entitled 
ratably,  if  the  estate  prove  to  be  insolvent.  Although 
it  may  be  inferred,  from  the  opinion  of  the  Court  in 
that  case,  that  their  statute  for  the  administration  and 
settlement  of  estates  is,  in  many  of  its  leading  provis- 
ions, similar  to  ours,  yet  there  may,  and  probably  do 
exist,  some  distinctive  features  in  the  two  statutes  which 
demand  a  different  rule  to  prevail  in  relation  to  the 
question  in  this  case.  Our  statute  certainly  contem- 
plates a  class  of  cases  where  the  executor  or  adminis- 
trator will  pay  the  debts  at  his  own  risk,  although  he 
may  deem  the  estate  sufficient  to  pay  all  the  debts  of 
the  decedent.  There  would  be  no  propriety  in  the  lan- 
guage used  by  the  statute,  nor  would  it  be  allowing  to 
it  any  meaning,  if  an  exposition  be  given  to  it  by  which 
a  mere  mistaken  belief  entertained  by  the  executor  or 
administrator,  as  to  the  sufficiency  of  the  assets,  no 
matter  how  it  originated,  or  what  cause  produced  it,. 
will  authorize  the  reclamation  of  the  money,  so  far  as 
it  exceeds  the  ratable  share  of  the  debts  paid. 

The  case,  under  our  statute,  differs  essentially  from 
that  at  common  law  between  executor  and  legatee, 
where  the  former,  having  paid  all  debts  known  to  ex- 
ist, paid  the  legatee  u|^er  a  supposition  that  the  assets 
were  sufficient;  and  afterwards,  debts  which  were  at 
the  time  unknown  were  demanded.  The  executor  in 
such  case  was  compelled  to  pay  the  debts,  notwithstand- 
ing he  had  paid  the  legacy.  And  as  the  claim  of  the 
legatee  was  subordinate  to  that  of  the  creditor,  it  was 
equitable  and  just  that  he  should  refund  to  the  execu- 
tor. But  a  different  principle  prevailed  as  to  creditors, 
who,  as  a  general  rule,  could  not  be  compelled  to  re- 
fund debts  paid  to  them  by  the  executor,  although  the 
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debt  paid  was  a  simple  contract  debt,  and  there  were  ^^■<»*8  Ad'i. 
outstanding  debts  of  superior  dignity  sufficient  to  ex-    HAWiBORouoH 

haust  all  the  assets.     The  reason  was,  that  the  execu-  '■ 

tor,  by  reasonable  diligence,  could  always  protect  him- 
self from  loss,  and  if  he  paid  a  simple  contract  debt, 
knowing  the  estate  in  his  hands  was  not  more  than  suf- 
ficient to  pay  debts  of  superior  dignity,  it  was  done  of 
his  own  wrong,  and  he  could  not  reclaim  the  money. 
If  he  exhausted  the  assets  in  the  payment  of  debts,  as 
he  was  only  required  to  respect  the  dignity  of  debts, 
so  far  as  he  had  notice  of  the  demands  against  the  es- 
tate, the  subsequent  prosecution  of  an  unknown  debt, 
even  if  some  of  those  which  he  had  paid  were  not  of 
equal  dignity,  did  not  render  him  liable  for  the  debt  of 
which  he  had  no  knowledge,  and  the  loss  had  to  be  sus- 
tained by  the  negligent  creditor. 

Although  our  statute  has  removed  the  inequality 
which  existed  at  common  law  among  creditors,  yet  the 
mle  of  equality  and  ratable  payments  which  it  pre- 
scribes, applies  only  to  known  debts,  and  in  this  respect, 
leaves  the  executor  upon  the  same  ground  which  he  oc- 
cupied at  common  law :  Commonweakh  vs  Richardson^ 
«t.  al.9  (8  B.  Monroe^  85.)  There  is  no  reason,  then, 
for  the  application,  in  this  case,  of  the  doctrine  of  the 
common  law,  in  cases  between  creditor  and  legatee, 
but  that  which  prevailed  between  executor  and  creditor 
would  seem  to  be  more  appropriate. 

We  would  not,  however,  be  understood  as  adopting 
the  doctrine  of  the  common  law,  applicable  to  either  of 
the  cases  mentioned.  We  have  determined  this  ques- 
tion upon  the  case  presented  W  the  complainant's  bill 
and  the  agreed  facts,  with  reference  to  the  provisions 
of  the  statute,  and  those  general  principles  of  equity 
which  bear  upon  it,  and  are  clearly  of  the  opinion  that 
the  administrators  are  not  entitled  to  a  decree  requiring 
the  creditors  to  refund  the  money  paid  to  them. 

Wherefore,  the  decree  is  affirmed. 

Caies  for  plaintifis. 
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T,  V.  A.  Calvert,  &c.  vs  Stone. 

Case  47.  A^^eal  from  the  Caldwell  Circuit. 

Sheriffs.     Trespass, 
Janvary  11.      Judge  Geahaic  delivered  the  opinion  of  the  Court 

This  is  an  action  of  trespass,  by  Stone  against  the 
The  case  stated.  plaintifTs  in  error,  for  breaking  and  entering  the  dwel- 
ling house  and  kitchen  then  in  Stone's  peaceable  pos- 
session and  occupancy.  The  trial  was  had  on  the  gen- 
eral issue,  with  leave  to  give  in  evidence  all  matters 
which  could  be  specially  pleaded.  On  the  trial,  tho 
plaintiff  proved  that  some  time  before  day  light,  or 
about  day  break,  a  negro  called  at  his  house  for  some 
spirits.  That  plaintiff  and  his  son  and  the  witnesses 
got  up.  The  son  went  into  the  kitchen,  and  shortly  af- 
terwards called  to  his  father  that  a  man  was  there  and 
had  drawn  a  pistol  on  him.  The  plaintiff  immediately 
got  his  gun,  went  out  of  the  side  door  into  the  passage 
with  his  gun  in  his  hand.  The  passage  spoken  of  is  an 
open  passage  between  two  rooms,  and  is  not  closed  at 
either  end  of  it.  Immediately  on  the  plaintifTs  enter- 
ing into  the  passage,  some  of  the  defendants  seized  him 
and  took  first  his  gun  and  then  a  stick  from  him,  throw- 
ing him  on  the  floor  twice  in  the  course  of  the  struggle. 
There  is  an  outer  door  leading  from  the  passage  into 
a  room  of  the  house.  This  door  was  locked.  Stone  re- 
fused to  open  it,  or  i^  give  the  key  to  Calvert.  The 
latter  declaring  that  he  had  authority  to  break  locks 
and  force  doors,  did,  although  forbidden  by  Stone,  force 
open  the  door  by  breaking  the  hasp  and  one  screw  and 
drawing  the  others.  All  the  other  defendants  were 
summoned  by  Calvert  to  go  with  him  to  the  plaintiff's 
house. 
During  the  trial,  the  Court  refused  to  permit  the  de- 
^iidfmentof  the  fendants  to  prove  all  the  conversation  between  Calvert 
Circuit  Court     ^^^  Stone,  SO  far  as  that  conversation  related  to  any  au* 


Digitized  by 


Google 


A  Sheriff  mad  iA 

treapaaa      muat 


WINTER  TERM  1849.  153 

ikority  in  Calvert  as  an  officer ^  and  also  would  not  per-  Calvmt;  *c. 
mit  Calvert  to  read,  as  evidence  to  the  jury,  an  execu-  Srowt, 
lion  oi  fieri  facias  against  the  estate  of  Stone  and  wife, 
and  a  written  authority  from  Tinsly,  Sheriff  of  Cald- 
well, empowering  Calvert  to  levy  said  execution  on  the 
negroes  of  Stone  and  wife.  The  jury  rendered  a  ver- 
dict for  plaintiff  for  $200,  and  the  Court  gave  judgment 
according  to  the  verdict.  The  defendants  moved  for  a 
new  trial.  Their  motion  having  been  overruled,  they 
have,  by  appeal,  brought  the  case  to  this  Court.  The 
propriety  of  excluding  the  evidence  offered^  is  the  prin* 
cipal  subject  of  enquiry  before  this  Court. 

It  seems  to  us  that  the  Court  did  not  err  in  rejecting 
It.    In  the  first  place,  it  may  be  remarked  that  the  re-  ahow  that  he  i« 

It  .1  J 1         1  Sheriff,    if     h« 

cord  does  not  show  that  any  evidence  was  adduced,  or  would  \m\iSif* 
offered  to  be  introduced,  to  prove  that  Tinsly  was  the 
Sheriff  of  Caldwell.  Second,  if  that  fact  should  be  ta- 
ken as  not  having  been  controverted,  then  there  was 
no  testimony  that  he  had  given  to  Calvert  th«  written 
authority  purporting  to  be  signed  by  him.  Third,  if 
all  this  had  been  done,  and  if  he  has,  by.  law,  authority 
to  constitute  a  special  deputy  to  levy  a  fi.  fa.^  yet  he 
eoold  give  to  his  deputy  no  greater  powers  than  he  him- 
self possessed  in  the  execution  of  the  fi^eri  facias. 
Would  the  execution  have  protected  Tinsly,  had  be  . 

been  guilty  of  the  acts  proved  against  Calvert?  That 
a  Sheriff  or  other  ofiicer  with  a  writ  of  fieri  facias  in 
his  hands  has  no  right  to  force  a  lock,  or  break  open  the 
outer  door  of  a  dwelling  house,  in  order  to  levy  on 
property  within  the  house,  has  been  so  long  and  so  re- 
peatedly settled  as  law,  that  911^  will  not  cite  authori«> 
ties  in  support  of  the  position.  The  testimony  shows 
that  the  door  broken  open  by  Calvert,  was  the  outer 
iloor  of  the  plaintlff^s  house.  The  fact  that  it  opened 
jnto  an  open  passage,  cannot  affect  the  case.  It  does 
oot  appear  from  the  proof  that  there  is  any  other  out- 
«r  door  to  the  house  than  the  one  which  was  brokeal 
If  this  door  had  led  into  an  open  porch  in  front  of  the 
home,  it  would,  we  suppose,  not  be  denied  that  the 
door  was  the  outer  door.  The  passage  of  the  plaintiff 
YouX  90 
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Calvmt,  &0.  ig  unclosed  at  either  end;  It  is  an  open  passage  answer* 
"  Srowm.  ing  to  the  purposes  of  a  porch  to  the  room  on  each  side 
of  it.  We  think  the  Sheriff  himself  would  not  have 
been  authorized  to  force  his  way  through  it,  against 
the  consent  and  command  of  the  occupant,  for  the  pur- 
pose of  levying  an  execution  on  any  property  of  the 
plaintiff  to  satisfy  the^.  fa.  Of  course  his  special  dep- 
uty could  not  lawfully  do  that  which  the  law  forbids 
his  principal  from  doing.  There  is  no  proof  whatever 
that  Calvert,  or  any  one  with  him,  pretended  to  make 
known  the  object  of  his  visit,  or  the  authority,  if  any, 
under  which  he  was  acting,  until  after  the  altercation, 
and  scuffle  with  the  plaintiff;  nor  until  Calvert  demand- 
ed the  key  of  the  door. 

It  is  also  assigned  as  a  ground  of  reversal,  that  theCoUrt 
erred  in  refusing  to  give  to  the  jury  instructions  asked 
for  by  defendants.  No  instructions,  either  given  or  re- 
fused, are  copied  into  the  record,  and  this  Court  must 
presume  in  favor  of  the  action  of  the  Circuit  Court,  if 
any  there  was,  on  this  subject.  We  suppose,  from  a 
statement  made  in  the  bill  of  exceptions,  that  the  Court 
was  asked  to  instruct  the  jury  to  find  the  defendants 
not  guilty  of  a  trespass  to  the  plaintiff,  if  they  acted  in 
obedience  to  Calvert's  summons.  It  is  sufficient  re- 
sponse to  this  objection,  to  say  that  it  does  not  appear, 
as  before  stated,  that  Calvert  had  any  authority  to  sum- 
mon them. 
Whether  the  principal  Sheriff  had  authority  to  ap- 

Can  a  Sheriff,  hj  point  a  special  deputy  to  levy  the  execution  in  his  hands, 
written  authori-   f  ^       .        via         •  *     r  i?     •   r     •      •         ^       - 

ty,  constitute  a  IS  very  questionable.    A  writ  o\  jieri  facias  is  not  orig- 

to^leyy  a^^!^/a!  '^^i^  ^^  mesne  process,  but  is  final  process,  and  is  not 
i^uere.   If  so.  be  embraced  by  the  act  of  1828,  (2  Stat.  Law,  1469,) 

can  give  nim  no  i  ^m  '  »x 

greater     power  which  authorizes  Sheriffs,  in  certain  cases,  to  empower 

than  himself.  He     ,.  ^  ,  .  .    .      i 

cannot  break  discreet  persons  to  excute  original  or  mesne  process. 
dooMof  a  dwcU  ^^  Common  law  he  could  do  so.  Whether  he  has  now 
it/acifllr^^*  ^^^^  power  under  our  statutes,  is  very  questionable,  or 
if  he  has  such  power,  then,  as  the  statute  (2  Stat.  LaWf 
1457,)  expressly  provides  that,  before  any  person  enters 
upon  his  oflice  of  Sheriff  or  under  Sheriffs  he  shall,  in 
open  Court,  give  assurance  of  fidelity  to  the  Comnooii' 
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wealth  in  the  form  prescribed  by  the  constitution,  and 
shall  also  take  the  oath  of  office  prescribed  by  that  act, 
it  may  well  be  doubted  whether  such  appointment 
would  protect  him  until  he  had  conformed  to  the  requi- 
sitions  of  that  act  previous  to  entering  upon  the  duties 
of  his  office.  It  is,  however,  unnecessary  to  decide 
this  point.  We  leave  that  an  open  question.  For  be 
that  as  it  may,  as  already  shown,  the  defendants  in  this 
action  did  not,  by  proof,  show  themselves,  or  either  of 
them,  entitled  to  protection  by  valid  authority  from  the 
Sheriffof  the  county.  The  trespass  committed  in  disturb- 
ing the  plaintiff  and  his  family  in  the  night  time,  break- 
ing,  by  violence,  his  outer  door,  and  entering  into  hia 
house  against  his  consent,  was  of  so  aggravated  a  charac- 
ter as  not  to  permit  the  verdict  to  be  disturbed  because  of 
excessive  damages.  We  do  not  perceive  any  error  in 
the  judgment  of  the  Circuit  Court,  either  in  excluding 
the  evidence,  refusing  a  new  trial,  or  in  any  other  par- 
ticular.   The  judgment  is  therefore  affirmed. 

B.  4"  -A.  Monroe  for  appellant ;  J.  ^  W.  L.  Harlan 
for  appellees. 


CAmioM 

V8 
OllOAV. 


Carson  vs  Osborn. 

Appeal  from  the  Caldwell  CiBctmr. 

Bankrupts.    Pleading.    Issues  immaterial. 
JcDOB  Simpson  delivered  the  opinion  of  the  Court 

The  promise  of  a  discharged,, bankrupt  to  pay  a  pre* 
vious  debt,  although  valid,  does  not  revive  his  liability 
upon  the  note  evidencing  the  debt,  or  enable  the  credi- 
tor to  bring  a  suit  upon  it,  but  he  is  liable  alone  upon 
the  new  promise,  and  the  suit  must  be  brought  upon  it: 
Egbert  vs  McMichael,  (9  B.  Monroe  44,)  and  Graham 
vs  Hunt  J  (8  B.  Monroe,  7.) 

As  the  suit,  in  this  case,  was  brought  upon  the  note, 
and  the  defendant  filed  a  plea,  relying  upon  his  dis- 
charge in  bankruptcy,  the  replication  setting  up  a  sub- 


Dbbt. 


Case  48. 

January  12. 

The  promise  of  a 
discharged  bsnk- 
Tiipt  to  pay  a 
note  given  before 
bankruptcy  doea 
not  revive  the 
right  of  action 
upon  the  note  : 
(6  B.  Monro§  7  : 
9  lb.  44.) 


The  filing  a  rep- 
lication after  de- 
murrer to  plea 
overruled    ia    a 
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Ca&ios        sequent  promise  by  him  to  pay  the  debt,  in  the  note 

.   OiBOAH.        mentionedi  was  an  insufficient  answer  to  the  plea,  and 

wai?eT  of  the  er-  the  demurrer  to  it  should  have  been  sustained.    But  as 

S'overriitmg'aie  ^^^  defendant  filed  a  rejoinder  to  the  replication,  it  must 

^uSmIi  *  613^)  ^®  regarded  as  a  waiver  or  virtual  withdrawal  of  the 

demurrer,  and  leaves  him  in  the  same  condition  he 

would  have  been  had  the  demurrer  never  been  filed: 

Patrick  vs  Conrad,  (3  Marsh.  613.) 

One  of  the  assignments  of  error,  however,  brings  in 
The  Court  can-  question  the  propriety  of  rendering  a  judgment  against 
der  fudpnent'up'  the  defendant  upon  the  verdict  finding  the  issue  in  favor 
^  usue°?«^^^^  of  the  plaintiffi    The  issue  made  between  the  parties 
plaintiff,  which  was,   whether  the  defendant  had,  after  he  became  a 
(1  Bihb26l.)    '  bankrupt  and  was  thereby  discharged  from  all  liability 
on  the  note  upon  which  the  suit  had  been  brought^ 
promised  to  pay  the  debt,  as  alleged  by  the  plaintiff  in 
his  replication.    By  the  verdict  of  the  jury,  it  was  de- 
termined that  such  a  promise  had  been  made  by  him. 
But  as  that  promise  did  not  revive  his  original  liability 
upon  the  note,  the  fact  established  by  the  verdict,  did 
not  authorize  the  Court  to  render  a  judgment  upon  it 
against  the  defendant.    The  issue  tried  was  wholly  im- 
material, and  the  verdict  of  the  jury,  giving  to  it  all 
the  effect  to  which  it  is  entitled,  cannot  sustain  the 
judgment  for  the  plaintiff:  Crazier  vs  Gano  and  wife^  (1 
Bibb,  237.) 

Wherefore,  the  judgment  is  reversed,  and  cause  re- 
manded, with  directions  to  set  aside  the  verdict,  and 
allow  the  plaintiff  to  amend  his  replication,  or  to  file  a 
new  one,' and  for  further  proceedings  consistent  with 
this  opinion.  . 

Craddock,  Cotes,  and  B.  4"  ^-  Mimroe  for  appellant; 
/.  4r  W.  If.  Harlan  for  appellee. 
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Grace  vs  Mercer,  &c.  Chancery. 

Appeal  from  the  Caldwell  Circuit.  Case  49. 

Mortgages.     Saks  of  mortgaged  property. 
JuDOB  Grab  AM  delivered  the  opinion  of  the  Court.  January  12. 

On  the  22d  December,  1843,  Mercer  executed  a  Case  stated, 
mortgage  to  Flournoy  on  seventeen  slaves,  to  secure 
the  latter,  as  his  surety,  in  a  debt  of  $2000,  due  to 
Cruce,  and  a  debt  of  $1500  to  the  Bank  of  Kentucky. 
Flournoy  was  also  security  for  Mercer  in  a  replevin 
bond  to  Parker,  the  principal  and  interest  of  which 
amounted  to  about  $500.  Flournoy  paid  of  the  Bank 
debt  $750,  and   Mercer  afterwards  repaid  him  $75. 

The  pleadings  and  proof,  in  this  cause,  present  the 
following  state  of  facts,  in  addition  to  those  above  men- 
tioned. The  replevin  bond  to  Parker  was  due.  An 
arrangement  was  made  by  which  Isaac  Gray  advanced 
$500  to  Mercer,  taking  McNary  as  security  in  a  note 
for  its  payment  on  a  particular  day,  and  taking  also 
from  Mercer  an  absolute  bill  of  sale  for  a  negro  man 
named  Peter,  but  the  bill  of  sale  to  be  void  if  Mercer 
should  pay  the  money  when  it  would  become  due, 
Flournoy  agreed  that  if  Mercer  did  not  pay  the  money, 
as  agreed  upon,  then,  as  he  was  to  be  benefited  by  the 
arrangement,  he  would  release  the  lien,  which,  by  vir- 
tue of  his  mortgage,  he  held  on  Peter,  who  was  one  of 
the  slaves  included  in  the  mortg&ge.  The  money  re- 
ceived from  Gray  was  appropriated  to  the  payment  of 
the  Parker  debt.  Mercer  did  not  pay  the  money  on 
the  day  it  became  due,  but  shortly  afterwards  obtained 
it  from  W.  Gray,  to  whom  a  bill  of  sale  of  Peter  was 
likewise  made,  and  that  to  Isaac  cancelled,  he  having, 
by  the  last  arrangement  received  his  money.  Mercer 
being  unable  to  pay  William  Gray  the  money  borrow- 
ed  from  him,  another  arrangement  was  entered  into,  by 
which  J.  W.  Kilgore,  with  Samuel  Kilgore  and  Garrett 
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Gkaok        Gray  as  his  sureties,  gave  a  note  to  William  Gray  for 
MzBe]»,  &e.     the  sum  due  to  him,  and  thereby  released  the  negro 
^  from  his  lien,  and  the  bill  of  sale  to  William  Gray  was 

transferred  to  Kilgore,  with  the  distinct  understanding, 
as  proved  by  Mercer,  that  it  was  only  to  operate  as  a 
security,  and  if  Mercer  paid  the  money,  the  bill  of  sale 
was  to  be  d  eli  vered  back  to  Mercer.  The  possession  of  the 
negro  never  accompanied  the  bills  of  sale,  but  always 
remained  with  Mercer.  Wliether  Flournoy  continued 
his  agreement  with  each  of  these  lenders,  to  release  his 
hold  on  Peter,  is  not  distinctly  shown  in  the  proof. 
Mercer,  through  Watson,  paid  Wm.  Gray  $200  of  this 
money.  Preston  Grace  having  obtained  a  judgment 
for  $760  86  against  Mercer,  (which  sum  was  due  to 
him  as  he  charges  in  his  answer  to  Flournoy's  cross* 
bill,  for  money  paid  by  him,  as  one  of  Mercer's  securi- 
ties, in  the  aforesaid  debt  to  the  Bank,)  he  caused  an  ex- 
ecution on  this  judgment  to  be  levied  on  the  said  ne- 
gro  man  Peter.  Kilgore  claimed  the  property,  but  a 
jury  summoned  to  try  the  right,  found  the  negro  sub- 
ject to  execution  for  Mercer's  debts.  He  was  accord- 
ingly sold,  and  Grace,  being  the  purchaser,  took  pos- 
session of  him,  and  has  continued  to  hold  him  since  the 
sale.  Before  the  levy  was  made  on  the  negro,  by  the 
Sheriff,  Flournoy  told  Grace  and  the  Sheriff  that,  so 
far  as  his  mortgage  was  concerned,  Grace  might  go  on; 
that  he,  Grace,  woujd  only  have  to  contend  with  Kil- 
gore's  claim,  and  he  would  raise  no  objection  to  his  levy- 
ing and  selling  the  slave,  and  would  set  up  no  claim  to 
him.  The  negro  was  not  sold  subject  to  the  mortgage 
but  absolutely.  Such  being  the  state  of  facts,  Grace 
filed  his  bill  in  chancery  asking  a  decree  to  be  quieted 
in  his  title,  and  for  general  relief,  &c.  Flournoy  an- 
swered, insisting  on  his  mortgage  lien,  and  asking  a  de- 
cree to  sell  Peter,  but  making  no  prayer  for  a  foreclo- 
sure of  his  mortgage,  nor  giving  any  account,  whatev- 
er, of  the  other  sixteen  slaves.  He  made  his  answer  a 
cross-bill  against  Mercer  and  Grace.  The  latter,  in  his  an- 
swer thereto,  asks  that  Flournoy  be  precluded  from  set- 
ting up  his  mortgage  as  to  Peter.    The  bills,  answers^ 
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depositions,  &c.,  exhibit,  in  substance,  the  facts  already         ^^^^' 
detailed.     The  Circuit  Court,  on  final  hearing,  dismissed     Mgmc«»,  &o. 
the  complainant's  bill,  and  decreed  that  Peter  be  sold 
to  satisfy  the  amount  due  to  Flournoy  on  his  mortgage. 
The  complainant  has,  by  appeal,  brought  the  Qase  to 
this  Court. 

But  little  need  be  said  as  to  the  bills  of  sale.  Pos-  ^J??eIS**tJ'''a 
session  never  having  accompanied  them,  but  continuing  ■*'•  o*  mori^ag- 
with  Mercer,  they  were  certainly  fraudulent  and  void  who  stands'  bjr 
as  to  his  creditors,  and  can  constitute  no  obstacle  to  the  upon^wUboiuaV 
relief  sought  for  in  the  bill.  If  Flournoy  is  not,  by  his  "'fK^'^eS 
conduct  and  declarations,  precluded  from  asserting  a  «d  from  assen- 
lien  on  Peter,  his  bill,  or  rather  cross-bill,  was  not  prop-  a^  purchaser 
erly  framed,  Grace,  by  his  purchase  of  Peter,  acquired 
such  an  interest  as  to  require  Flournoy  to  foreclose  his 
mortgage  on  the  slaves  conveyed  therein,  and  if  Peter 
must  be  sold  to  satisfy  the  sum  due  to  Flournoy,  then 
Grace,  as  to  the  sum  paid  for  the  negro,  and  as  co-se- 
curity in  the  debt  to  secure  the  payment  of  which  the 
mortgage  was  executed,  would  probably  have  had  a  right 
to  be  substituted  for  Flournoy  as  to  the  property  re- 
maining unsold.  At  any  rate,  he  ought  to  have  shown 
what  was  done  with  the  other  slaves.  But  Flournoy 
was  not  entitled  to  any  decree  to  sell  Peter.  The  per- 
mission given  by  him,  that  the  negro  be  levied  on  and 
sold,  and  his  declarations  before  the  levy,  that  he  would 
not  set  up  his  mortgage,  nor  assert  claim  as  to  Peter, 
and  the  fact  that  he  did  not  set  up  his  mortgage,  but 
permitted  the  property  to  be  sold  absolutely  and  not 
subject  to  it,  completely  estop  him  from  now  resisting 
the  purchaser's  claims.  He  expressly  advised  and  sanc- 
tioned the  levy  and  sale,  and  thereby  induced  a  pur- 
chase, which  perhnps  would  not  have  been  made,  had  he 
then  insisted  on  his  lien.  His  cross-bill  ought,  there- 
fore, to  have  been  dismissed.  The  claims  set  up  by  the 
defendants  to  the  slave  Peter,  were  such  as  to  give  to 
the  complainant  reasonable  ground  to  apprehend  that 
he  might  be  subjected  thereby  to  future  inconvenience. 
So  long  as  such  claims  hung  over  the  property*  they 
would  injuriously  affiKst  the  negro's  value  when  offered 
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for  sale.  It  seems  to  us  that  the  complainant  was  enti- 
tled to  relief. 

The  decree  of  the  Circuit  Court  is,  therefore,  revers- 
ed, with  directions  to  render  a  decree,  releasing  the 
slave  Peter  from  the  claims  of  any  of  the  defendants, 
and  dismissing  Floumoy's  cross-bill  with  costs. 

Craddock  and  Cotes  for  appellant ;  J.Sf^W.  L.  HoT" 
Ian  for  appellee. 


lObmiaoj 

37    m 


Debt. 
Case  50. 

January  15. 


An  obligor  may 
be  8Ubd  by  ihe 
name  in  the  bond 
on  which  the 
ciiitisbroosht. 


Declaration  V9 
W.  Q.  Uughei  & 
Phi  Berry,  writ 
issaed  m  W.  ah'- 
«•  Willis  G. 
Haghea  a  Phi  a- 
lioB  Philander 
Berry,  there  is 
no  variance  or 
mianomer  which 
is  aYailable  on 
demurrer  or  for 
misnomer. 


Commonwealth  for  Coleman  vs  Hughes. 

Error  to  the  Union  Circuit. 
Pleading.     Variance.    Joint  and  several  obligations^ 
JuDOB  SiMPsoir  deliTeredthe  opimon  of  the  Couit 

The  names  of  the  defendants  are  stated  in  the  plain** 
tiff's  amended  declaration  just  as  they  were  written  by 
them  to  the  bond  upon  which  the  suit  was  brought,  and 
it  is  well  settled  that  an  obligor  may  be  sued  by  the 
name  in  the  bond,  whether  it  be  his  full  name  or  not ; 
and  if  the  declaration  be  against  the  defendant  in  his 
right  name,  though  it  varies  from  that  in  the  process, 
he  cannot,  even  at  common  law,  plead  in  abatement :  (1 
Chitty*s  Pleadings^  486.)  And  if  it  cannot  be  pleaded 
in  abatement,  it  certainly  is  not  available  upon  general 
demurrer. 

But  under  our  statutes  regulating  civil  proceedings 
and  the  disregard  of  mere  technicalities  consequent 
upon  the  liberal  practice  which  they  have  introduced, 
the  objection  made  in  this  case,  to  the  variance  between 
the  process  and  the  amended  declaration  is  immaterial , 
and  should  have  been  totally  disregarded,  if  it  can  be 
denominated  a  variance  at  all.  The  defendants  in  the 
declaration  are  sued  as  W.  6.  Hughes  and  Phi.  Berry, 
agreeably  to  their  signatures  to  the  bond.  The  process 
issued  against  them  as  W.  alias  Willis  6.  Hughes  and 
Phi.  alias  Philander  Berry.  This  is  clearly  neither  a 
substantial  variance,  nor  a  misnomer.  And  even  if  it 
could  have  been  so  considered  by  the  strict  rules  ci  the 
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common  law,  it  cannot  be  looked  upon  as  any  thing  CJoingnr'imi 
else  than  a  mere  technical  objectiont  made  for  the  pur-  vt 

pose  of  delay,  and  one  which,  under  our  statutes  dis-  ^^*"'     . 

pensing  with  many  of  the  formalities  in  pleading  requir- 
ed at  common  law,  has  no  weight,  and  is  not  entitled  to 
any  consideration  whatever. 

Bat  although  the  demurrer  to  the  declaration  is  said 
to  have  been  sustained  by  the  Court  below,  on  account  of 
this  supposed  variance  between  the  declaration  and  the 
process,  other  objections  are  now  urged  to  it,  which  it 
becomes  necessary  to  consider. 

The  defendants  are  sued  upon  a  bond  executed  by  i?  "  .*?*^^"  ■* 

'  ^    gBinat  the  sore* 

them  on  the  16th  of  May,  1843,  as  the  sureties  of  a  Ueaofa  conata- 
Constable.  By  the  law  then  in  force,  ConstaUes  re-*  collect  and^pa/ 
mained  in  office  for  the  period  of  two  years  and  no  Ion-  2i"in"  wut^on 
ger.  It  is  contended  that  the  plaintiff's  declaration  Jl^er^iSSt'thVili 
contains  no  allegation  of  any  breach  of  the  bond  with-  biiu^  occurred 
in  the  two  years*  So  far  as  the  plaintiff  has  attempted  in  which  the'd^ 
to  charge  a  breach  growing  out  of  the  collection  by  the  Jound  ^  *^*^* 


Constable,   and  his  failure  to  pay  over  the  amount  of  ^'•■'^•••^'^•*^^ 
certain  specified  executions,  the  objection  seems  to  have 
been  well  taken.    This  breach  is  alleged  to  have  occur- 
red on  the  —  day  of 1844,  but  whether  before 

or  after  the  expiration  of  the  two  years  does  not  ap- 
pear.    The  dates  and  the  return  days  of  the  executions 
are  stated,  and  it  is  averred  that  they  came  to  the  hands 
of  the  officer  while  they  were  in  full  force.    But,  as 
the  return  day  in  both  executions  was  subsequent  to  the 
expiration  of  the  two  years,  the  averment  may  be  true, 
and  yet  the  executions  may  never  have  reached  the 
hands  of  the  officer  until  the  liability  of  the  defendants 
on  the  bond  executed  by  them,  had  ceased  and  deter- 
mined.    It  is  also  averred  that  the  executions  were  de-^ 
fivered   to  him  for  collection  while  he  was  acting  as 
Constable*    But  as  he  might  have  been  re-appointed,and 
have  continued  to  act  as  Constable,  it  does  not  necessa-^ 
rily  follow,  from  this  allegation,  that  he  received  them 
during  his  continuance  in  office,  under  his  appointment 
made  at  the  time  the  defendants  executed  the  bond  up> 
ott.^vrlHch  this  suit  was  brought. 

Vou  X.  21 
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Commohw'lth        There  is,  however,  one  breach  in  the  declaration 
'  V9  which  we  deem  substantially  good.    It  is  alleged  that 


HiroKBt. 


the  relator  of  the  plaintiff,  on  the  10th  day  of  Norem- 
ButanBTcrment  ^^^  jg^^  delivered  to  said  Constable,  for  collection, 
ecutions     were  certain  enumerated  debts,  which  were  afterwards,  viz: 

E  laced    m     the                          ,          /.                    .       ,  ,    , 

ands    of    the  on  the  —  day  of ,  m  the  year ,  and  during 

twS*years   from  the  time  of  his  continuance  in  said  office,  collected  by 

?ondf*'^d^oN  h™  as  Constable  aforesaid.    As  it  appears  that  these 

lected  by   him  debts  were  placed  in  his  hands  for  collection  within  two 

during  his   con-  *^ 

tinnance  in  of-  years  after  the  date  of  the  bond,  it  seems  to  us  the  alle- 
tee  IS  sufficient.  ^^^^^^  ^^^^^  ^^ey  were  collected  by  him  during  the  time 
of  his  continuance  in  office  must  be  regarded  as  having 
reference  to  the  two  years  then  unexpired,  and  is  equiv- 
alent to  an  averment  that  the  debts  were  collected 
within  two  years  from  the  time  of  his  appointment  in 
May,  1842. 

But  it  is  also  contended,  that  the  breaches  are  all  de- 
fective because  the  death  of  the  Constable  was  averred^ 
in.  the  plaintiffs  declaration,  to  have  occurred  before 
the  commencement  of  the  suit,  and  there  is  no  aver- 
ment that  the  money  which  he  collected  had  not  been 
paid  to  the  relator  of  the  plaintifis  by  his  representa- 
tives, after  his  death. 

This  was  an  action  of  debi  upon  the  bond,  for  the 
penalty,  against  the  surviving  obligors,  the  Constable 
having  died.    The  deelaration^in  setting  out  the  breach- 
es of  the  condition,  alleged  that  the  officer,  after  having 
collected  the  debts  placed  in  his  hands  for  colleetion». 
failed  and  refused  to  pay  the  money  over  to  the  relator,, 
and  that  the  defendants  failed  to  pay  the  same,  although 
often  requested,  &c.,  whereby  they  became  liable  to 
pay  te  the  plaintiff,  for  the  use  and  benefit  of  the  rela- 
tor, the  penalty  of  the  bond ;  y«t  said  defendants,  al- 
Uiough  requested,  had  not  paid  the  same  to  the  plain- 
tiff, nor  did  the  said  Dickey,  the  Constable,  in  his  ltie« 
time,  pay  the  same. 
The  declaration  showed  a  breach  of  the  coadition  of 
ih  an  afiUoo  of  the  bond  by  the  Constable  m  his  lifetime.    Per  that 
bie's**°bond°  a-  breach,  the  remedy  at  common  law,  the  bond  being 
Sw^^fter  "'Se  joint,  was  against  the  survivmg  obligors  alone.    No  ac 
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tion  at  law  could  be  maintained  against  the  executor  or 
administrator  of  the  deceased  joint  obligor.  Conse* 
quently,  it  was  unnecessary  to  aver,  in  an  action  against 
the  surviving  obligors,  that  the  demand  had  not  been 
paid  by  the  representatives  of  the  deceased  obligor. 
Indeed,  where  one  of  the  parties  originally  bound  was 
dead,  it  was  not  necessary  to  notice  him  in  the  declara- 
tion, or  to  declare  against  the  survivors,  as  such,  but 
they  might  be  sued  as  if  they  alone  were  the  parties 
principally  liable:  (1  C kitty's  Pleadingt  49.)  A  reme- 
dy, in  such  a  case,  it  is  true,  has  been  given  by  statute 
against  the  representatives  of  the  deceased  joint  obli- 
gor ;  but  this  cannot  be  considered  as  having  the  effect 
of  changing  the  law  as  to  the  mode  of  declaring  against 
the  surviving  obligors,  when  the  suit  is  brought  against 
them.  This  objection,  therefore,  to  the  plaintiff^s  dec- 
laration must  be  disregarded. 

And  as  the  demurrer  was  general,  and  the  declara- 
tion contained  one  good  breach,  the  demurrer  should 
have  been  overruled,  and  it  was  erroneous  to  sustain  it 
to  the  whole  decJaration. 

Wherefore,  the  judgment  is  reversed  and  cause  re- 
manded, with  directions  to  overrule  the  demurrer,  and 
for  further  proceedings  consistent  with  this  opinion. 

Jeff.  Broum  for  plaintiff;  Morehead  4*  Rted  and  /.  if 
W,  L.  Harlan  for  defendants. 


Pbilum 

M 

Pops' s  Hani. 

death  of  Uie  prm^ 
cipal,  it  U  not 
neceuAiy  to  a- 
▼er  the  oon-pay- 
ment  of  the  pen- 
alty by  the  rep- 
lesentativea  of 
the  prinoipal, 
norwaaitneces- 
aaiyto  notice  in 
the  declaration 
the  death  of  the 
principal,  aa  the 
bond  waa  joint 
and  ae^eiaL  (1 
Chit.  49.) 


Phillips  V8  Pope's  Heirs. 

Error  to  the  Mbrcer  Circuit. 


fSjEctksirr*  liobmios 

110  636 

Casebl.    ' 


Limitation.    Statute's  construction.    Conveyances. 
Cbisf  Justiob  MAsan all aeliv^red the  opinkxi  of  the  Coart  Janmry  15. 

Thi«  action  of  ejectment  was  brought,  on  the  demise  ^l^^^'^^. 
of  the  kein  of  Mrs.  Frances  Pope,  to  recover  land  em-  wnted  for  de* 
braced  in  a  deed  made  in  1S33,  whidi  purports  to  con- 
vey to  £•  B.  Gakber  all  the  land  devised  to  said  Fran- 
ces by  the  will  of  her  first  husband,  M.  Walton,  of 
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Pm"^»  which  the  land  in  contest  is  a  part,  and  under  which 
Porx't  Hzui.  deed,  as  passing  the  title  of  Mrs.  Pope,  the  defendants 
claim- 
It  appears  that  Mrs.  Pope  died  in  1843,  having  had 
no  children  by  the  marriage;  that  her  husband,  John 
Pope,  died  in  1845,  and  that  this  action  was  commenced 
in  1848,  within  three  years  after  the  death  of  the  hus- 
band, but  not  until  about  five  years  after  the  death  of  the 
wife.  Upon  an  agreed  case,  stating  these  and  other 
facts  involved  in  the  action,  a  judgment  was  rendered 
for  the  plaintiff.  And,  in  this  Court,  two  principal 
questions  are  presented,  the  decision  of  either  of  which 
in  favor  of  the  defendant,  will  not  only  reverse  the 
judgment,  but  will,  in  its  consequences,  as  admitted  on 
both  sides,  defeat  the  action.  These  questions  are,  1st, 
whether  the  deed  to  Gaither  is  sufficiently  authentica- 
ted to  pass  the  title  of  Mrs.  Pope,  and  2d,  whether  if 
It  be  not  the  act  of  1840,  "to  amend  the  law  limiting 
actions  for  the  recovery  of  land  by  females  and  their 
heirs,"  (3  StaL  Law^  413,)  applies  as  a  bar  to  this  case. 
We  shall  consider  this  second  question  first. 
The  title  of  the  act  has  been  already  stated.  It  pro- 
Theprovisionaof  ceeds  to  enact: 

bearing  on  this       ''Sbc.  1.  That  all  suits  and  actions  hereafter  institu- 
^"•'  ted  for  the  recovery  of  land,  or  the  possession  thereof, 

by  any  female,  or  her  heirs — when  such  feme  has  or 
shall  hereafter,  jointly  with  her  husband,  execute  a  deed 
for  the  conveyance  of  her  right  of  inheritance  to  the 
same — on  the  ground  that  the  officer  before  whom  such 
deed  has  been  or  shall  be  acknowledged,  has  only  cer- 
tified that  the  feme  has  relinquished  her  right  of  dower; 
•or  on  account  of  such  deed's  not  having  been  lodged 
for  record,  in  the  proper  office,  in  due  time;  or  on  ac- 
count of  a  defect  in  the  authentication  of  such  deed, 
when  the  same  has  been  or  may  hereafter  be  executed, 
^  in  or  out  of  the  State  of  Kentucky;  or  for  the  want  of 

a  dedimus  poiestatum^  or  commission  to  take  the  ac- 
knowledgement of  the  same;  or  on  account  of  the  want 
of  a  proper  authentication,  or  record  of  a  power  of  at- 
torney under  the  authority  of  which  the  deed  has  been 
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or  may  be  executedt  shall  be  commenced  within  three       Phhaim 

years  next  after  such  feme  has  or  shall  become  disco-    Pow'i  Hnm*. 

vert,  or  next  after  the  death  of  the  husband,  in  case  he 

fundves  her:  Provided^  that  when  such  feme  shall  die 

before  she  becomes  discovert  or  before  the  time  has  run 

out  after  she  becomes  discovert  for  her  to  sue,  and 

leaves  heirs  laboring  under  the  disability  of  coverture, 

lunacy  or  infancy,  they  shall  be  allowed  the  same  time 

to  commence  their  suits,  or  actions,  after  the  disability 

shall  be  removed,  now  allowed  by  law  in  other  cases. 

"Sec.  -.  That  this  act  shall  not  take  effect,  as  re- 
spects deeds  heretofore  made,  until  the  first  day  of  Jan- 
uary, 1843." 

From  the  title  of  the  act,  as  well  as  from  the  opera-  siftote*  of  limi- 
tive  words  by  which  it  prescribes  a  rule  of  action,  it  is  tended  lo give  re- 
evident  that  it  is  strictly  an  act  of  limitation,  and  that  Eavtng  iifht,^or 
it  was  not  intended  and  should  not  operate  to  give  a  JESJIS^be  liber- 
right  except  so  far  as  by  limiting  the  time  of  asserting  ^]y    cciMUucd 
title,  it  creates  or  confirms  a  right  in  the  party  who  is  in  to    ai|ain    th« 
possesion.    If  it  were  not  of  this  character  simply,  it  ^  ^^^^  intended, 
would  be  something  more  than  an  act  of  limitation.  But 
being,  as  it  clearly  is,  an  act  of  limitation  only,  it  re- 
sembles other  acts  of  that  name  and  character  in  its  ob- 
ject and  efiect  of  giving  repose  and  quiet  to  parties  in 
possession  under  an  apparent  right.    And  such  acts, 
especially,  when  relating  to  land,  are  entitled  to,  and 
have  generally  received  from  this  Court,  a  favorable  re- 
gard and  a  liberal  construction,  with  a  view  to  the  at- 
tainment of  their  objects. 

The  act  then  was  intended  to  amend  the  law  limiting  i^tJngiJeiSle 
actions  by  females  and  their  heirs,  which  carries  us  back  for  bripgiogeuit* 
to  the  previous  law^  limiting  such  actions.  But  in  look-  their  'heirs  'for 
ing  into  the  body  of  the  act,  we  see  that  it  does  not  ap-  |j\"  beenTauemp- 
ply  to  all  actions  by  females  and  their  heirs,  but  only  hillband°"^%nJ 
to  cases  in  which  there  has  been  or  shall  be  an  attempt  wife,  coafinedio 
by  husband  and  wife  to  convey  the  title  of  the  wife-;  merated  in  the 
and  when,  by  reason  of  one  or  other  of  the  enumera>  SSer^'aaca^  th» 
ted  defects,  the  deed  has  failed,  or  is  supposed  to  have  ^li^^{^J\^^, 
failed  to  pass  the  title  of  the  wife,  and  on  the  ground  ty  yean  from  th» 
of  this  defect  she  or  her  heirs  assert  title  and  sue  for  dand. 
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Phillipi        ^he  laQd^    In  all  of  these  cases,  by  the  previous  and 

PoFi:'i  Heim.     present  law,  if  the  deed  be  actually  inoperative  as  to 

the  wife,  she  or  her  heirs  have  a  right  of  entry  and  of 

action  as  soon  as  the  title  or  power  of  the  husband  to 
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tion  of  the  law-makers.  We  refer  to. the  language  F"ij™ 
used,  to  describe  the  period,  or  event,  from  ^hich  the  Pqct'b  Hgmt. 
three  years  are  to  be  counted,  within  which  suits  or 
actions,  in  the  cases  referred  to,  must  be  commenced 
by  the  feme  or  her  heirs.  The  words  are  that  these 
suits  or  actions  shall  be  commenced  within  three  years 
'*next  after  such  feme  has  or  shall  become  discovert,  or 
next  after  the  death  of  the  husband,  in  case  he  sur- 
vives her.^  The  statute  describes  and  was,  unques- 
tionably intended  to  apply,  in  some  way,  to  all  ac- 
tions by  females  or  their  heirs,  founded  on  the  enu- 
merated  defects.  And  as  all  are  to  be  commenced  with- 
in three  years,  the  obvious  inference  from  this  fact,  as 
well  as  from  the  identity  of  the  mischief  and  of  the  ob- 
ject in  every  case,  is,  as  already  stated,  that  the  same 
limitation,  the  same  interval  for  litigation,  and  the  same 
period  for  absolute  repose,  was  intended  to  be  prescribe 
ed,  in  every  case,  where  a  right  of  action  should  be 
founded  on  any  of  the  enumerated  defects.  But  upon 
scrutinizing  the  language,  first  quoted,  it  appears  that, 
according  to  its  literal  import,  three  years  are  allowed, 
after  the  death  of  the  husband^  in  every  case  in  which 
he  survives  the  wife.  So  that,  although  the  power  of 
the  husband  over  the  title  and  the  land  of  the  wife 
<^8es  absolutely  upon  her  death,  if  there  have  been  no 
ehtldof  the  marriage;  and  although  the  right  of  entry  and 
of  action  accrues  to  her  heirs  at  the  same  moment,,  the* 
new  limitation  would  not  operate  upon  them  until  the 
husband's  death — and  if  he  live  twenty  years  the  act 
would  not  affect  them — but  they  are  left  under  the  old 
limitation — ^while  if  the  right  of  entry  and  cause  of  ac- 
tion accrue  to  the  wife  by  the  death  of  her  husband 
first,  the  act  operates  upon  her,  and  she  must  sue*  with- 
in three  years.  And  so,  although  when  thehusbandis  ten- 
ant by  the  curtesy  and  has  a  life  estate  in  the  land,  the 
three  years  do  not  commence  running  against  the  heirs  of 
the  wife  until  the  husband's  death.  It  properly  begins 
then,  and  not  before,  1>ecause  until  his  death  they  have 
r»  immediate  right  or  cause  of  action.  Most  assured- 
ly the  legislature  did  not,  as  seems  to  have  been  sup* 
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Pjixm»»  posed  in  argument,  intend  by  this  act  of  limitations  %a 
Pora'i  Ham,  change  the  marital  law  and  give  the  husband  a  life  es- 
tate in  his  wife's  land,  though  there  were  no  issue  of 
the  marriage;  nor  in  that  case  to  suspend  the  right  of 
her  heirs  to  sue  him  or  his  alienee  for  her  land.  The 
object  was  not  to  postpone,  but  to  shorten  the  period 
of  suing.  And,  as  in  the  case  supposed,  the  right  of 
the  heirs,  undoubtedly,  accrues  at  the  moment  of  the 
wife's  death,  and  they  may  immediately  sue;  the  effect 
of  the  interpretation  contended  for,  is  to  subject  them 
to  no  certain  limitation  whatever,  and  to  apply  to  them 
within  the  period  of  twenty  years,  which  was  the  old 
limitation — a  contingent  limitation  of  three  years  after 
an  event  which  has  no  effect  whatever  upon  their  title 
or  right  of  action.  This  result,  so  obviously  inconsis- 
tent with  the  general  scope  and  tenor  of  the  act,  and 
certainly  subversive  of  its  general  intent,  cannot  be  at- 
tributed to  any  actual  intention  to  exempt  the  cose  re- 
ferred to,  from  the  same  limitation  which  is  prescribed 
for  other  cases,  since  no  possible  motive  can  be  suggest- 
ed for  such  an  exemption.  Nor  can  it  be  imagined 
that  the  legislature  intended  to  introduce  a  new  prin- 
ciple into  this  act  of  limitation,  by  making  the  prescrib- 
ed period  for  bringing  the  action  depend,  for  its.  com- 
mencement, on  the  happening  of  an  event,  which,  in 
•  the  case  in  question,  is  not  only  immaterial  to  the  right, 
but  could  not  happen  until  after  the  cause  of  action  had 
accrued,  which  would  be  to  make  the  limitation  uncer- 
tain in  every  particular,  except  in  being  longer  than 
the  prescribed  period  of  three  years,  and  necessarily 
comn^ncing  not  when,  but  at  some  indefinite  period  af- 
ter, the  cause  of  action  accrued. 

No  such  anomaly  was  intended.  Nor  was  it  inten- 
ded to  depart  from  the  uniform  principle  pervading  this 
as  well  as  all  other  acts  of  limitation,  that  the  period 
of  limitation  commences  running  from  the  accrual  of 
the  cause  of  action,  and  not  afterwards,  except  in  ca- 
ses specially  excepted,  on  account  of  disability  or  diffi^ 
culty  of  suing.  We  cannot  doubt  that  this  act  was  in- 
tended and  supposed  to  be  in  strict  conformity  witiv 
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that  principle,  and  that  the  clause  statingy  the  events  ^^"^^ 
from  which  the  three  years  should  be  counted*  was  in-  P«»»'*  H«»^ 
tended  to,  and  believed  to  have  specified  all  the  events 
on  which  the  cause  of  action  would  accrue;  that  it 
was  intended  to  indicate  the  accrual  of  the  cause  of  ac- 
tion by  either  of  these  events,  and  thus  to  have  beep 
equivalent  to  the  use  of  that  phrase,  as  showing  the 
time  from  which  the  three  years  were  allowed  for  bring- 
ing  the  actions.  The  enumeration,  or  attempted  enu- 
meration of  these  events,  was  clearly  not  intended  to 
limit  or  define  the  cases  to  which  the  rule  of  three  years 
should  be  applied,  nor  to  exclude  any  which  are  em- 
braced in  the  statute,  but  merely  to  show  when  the 
three  years  should  begin  to  run*  In  attempting  to  do 
this  by  specification,  instead  of  doing  it  by  general 
terms,  which  would  certainly  embrace  all  cases,  thai 
wife's  becoming  discovert,  or  the  husband's  death,  if  he 
survives  her,  are  the  only  events  specified  from  which 
the  three  years  are  to  run.  If  both  of  these  cases  re- 
fer to  the  husband's  death,  in  one  case  before  and  in 
the  other  after  the  wife,  then  the  death  of  the  wife  be- 
fore the  husband  is  not  included  among  the  events  froni 
which  the  limitation  is  to  run;  and  it  certainly  is  not 
unless  the  words  *'next  after  she  has  or  shall  become 
discovert,"  can  be  understood  as  including  a  termina- 
tion of  her  coverture  by  her  own  death,  as  well  as  by 
that  of  her  husband,  which  might  be  deemed  a  violent 
construction.  On  any  other  construction,  the  enumer- 
ation of  the  events  from  which,  according  to  the  man- 
ifest intention  to  be  collected  from  the  previous  parts 
of  the  statute,  the  limitation  is  to  run,  is  imperfect,  and 
this  clause  has,  through  inadvertence,  failed  fully  to  ex- 
press and  carry  out  the  intention  of  the  law-makers.- 
What  then  is  to  be  the  consequence?  Is  not  the  limita- 
tion of  three  years  to  be  applied  to  all  actions  founded 
upon  the  specified  defects  in  conveyances  executed  by 
husband  and  wife?  And  is  it  not  to  commence  from 
the  accrual  of  the  cause  of  action  in  every  case? 

Suppose  the  statute,  after  specifying  the  actioiks,  bad 
merely  aaid,  they  *« shall  be  commenced  ii^  three  years;" 
Vou  X.  23 
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pjttujM  would  the  Court  have  hesitated  to  say  that  the  three 
PoffVi  Haiat,  years  were  to  commence  at  the  accrual  of  the  cause  of 
action,  and  to  give  it  the  same  effect  as  if  these  words 
had  been  in  it?  Or  suppose  it  had  said,  '^ within  three 
years  from  the  death  of  the  husband,  or  wife,''  would 
it  not  have  been  construed  as  if  it  had  stopped  at  three 
years?  And  would  not  the  Court  have  said  that  the 
three  years  should  begin  at  the  death  of  the  wife  before 
the  husband,  when  he  is  not  tenant  by  the  curtesy,  and 
at  the  death  of  the  husband  after  the  wife,  when  he  is 
tenant  by  the  curtesy?  And  would  not  the  result  have 
been  the  same,  if  the  words  had  been  '' within  three  years 
from  the  terminationof  the  coverture,  or  the  death  of  the 
husband  if  he  should  survive  the  wife  7"  And  if  all  this 
would  not  only  be  authorized,  but  required,  by  the  cer- 
tainty that  the  statute  intends  to  apply  the  same  limita* 
tion  to  all  of  the  actions  embraced  in  it,  and  that  this 
identity  and  the  very  nature  of  a  limitation  to  actions 
require  that  the  time  of  limitation  shall  commence  at 
the  accrual  of  the  cause  of  action,  must  we  not,  on  the 
same  considerations,  say  that  three  years  from  the 
death  of  the  husband,  if  he  survive  the  wife,  indicate 
the  commencement  of  the  three  years,  in  those  cases 
only  in  which  he  is  tenant  by  the  curtesy?  And  then, 
as  the  event  of  the  death  of  the  wife  before  the  hus* 
band,  he  not  being  tenant  by  the  curtesy,  would  still  be 
omitted,  would  we  be  bound  to  say  that  the  mere  omis- 
^on  to  state  that  event  as  one  of  those  from  which  the 
three  years  were  to  run,  though  caused  by  inadvertence, 
shall  have  the  effect  of  excluding  from  the  statute  a 
case  clearly  within  its  letter  and  spirit,  and  of  thus  ex* 
empting  it  from  the  limitation  of  three  years,  which 
was  obviously  intended  to  apply  to  it? 
Sooner  than  give  such  an  effisct  to  a  mere  omission 
Suits  loT  land  by  j^  ^  clause  intended  not  to  specify  the  cases  upon  which 

a  /tfffitf  covert  or  r        ¥  r 

her  heiiB  for  her  the  limitation  should  operate,  but  only  the  contingent 
vaa  attempted  ci^s  arising  in  those  cases  from  which  the  cause  of  ac- 
which'^'iM  not  ^*^^  ^^S^^  accrue,  and  the  period  of  limitation  cam- 
conyeyed  for  de-  mence,  we  should  feel  bound  to  reject  the  attempted  spe- 
ed in'  the  act  of  cification  of  these  contingencies,  as  being  superfltKni^  as 
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well  as  imperfect,  or  to  adopt  if  necessary  the  construe-       PnaLiPi 
tion  that  the  words,  "after  the  wife  becomes  discovert,"    Popu'i  Hraw. 


refer  to  a  termination  of  the  coverture,  whether  by  her  1840,  must  be 

death  or  that  of  her  husband.  But  as  there  is  enough  in  years  after  tbt 

the  statute,  independently  of  this  attempted  specification,  i^crucS!  ^& 

to  authorize  the  application  of  the  three  years  limitation,  J^f  J^«  husband 

,  -     _    ,  ^        .  be  [dead  or  Ut- 

commencmg  at  the  accrual  of  the  cause  of  action,  to  in^. 
every  action  described  in  the  act;  end  as  the  omission 
to  specify,  in  the  clause  referred  to,  the  contingency  of 
the  wife's  dying  before  the  husband,  he  not  being  tenant 
by  the  curtesy,  cannot takeoutofthestatutesuchactions 
as  are  founded  on  title  accruing  by  that  contingency, 
we  are  of  opinion  that  the  statute  fully  authorizes,  and 
indeed  requires  the  application  to  that  case,  of  the  lim- 
itation of  three  years,  commencing  at  the  the  accrual 
of  the  title.  And  we  restrict  the  words  '*  next  after  the 
death  of  the  husband,  in  case  he  survive  the  wife,"  ta 
the  case  in  which  he  is  tenant  by  the  curtesy,  because, 
to  apply  it  to  the  case  in  which  he  is  not  tenant  by  the 
curtesy,  would  be  repugnant  to  the  substantial  provis- 
ions of  the  statute,  and  defeat  its  intended  operation. 
It  is  true,  the  words  of  this  clause,  according  to  their 
literal  and  grammatical  construction,  are  perspicuous 
enough,  and  free  from  ambiguity.  But  when  applied  to 
the  subject  matter,  and  compared  with  the  context  and 
with  statutes  and  laws  in  pari  materia^  it  is  found  that, 
according  to  their  literal  import,  they  contain  a  princi- 
ple repugnant  to  the  body  of  the  statute,  and  to  the 
principle  of  this  and  all  other  acts  of  limitation;  we 
therefore  restrain  the  full  operation  of  the  words,  so  as 
to  avoid  this  repugnancy.  And  seeing  clearly  that  this^ 
clause  was  intended  to  specify  all  the  cpntii^encies  on 
which  the  right  of  action  depends,  in  the  cases  describ- 
ed in  the  preceding  part  of  the  act,  and  that  it  was  in- 
tended to  subject  all  the  actions  to  the  same  limitation 
of  three  years  from  the  accrual  of  the  cause  of  action, 
we  construe  the  clause  as  if  it  read,  *<  within  three 
years,"  or  <•  within  three  years  after  the  accrual  of  their 
title  or  Clause  of  action,"  or  "within  thre^  years  after 
the  wife  ba^  or  shall  become  discovert,  or  after  her 
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PHiLtiM       death  if  the  husband  survive  and  be  not  tenant  by  the 
Popi'b  Hkkb.    curtesy,  or  after  his  death  if  he  survive  and  be  tenant 
by  the  curtesy,"  or  "within  three  years  after  the  termi- 
nation of  the  coverture  by  the  death  of  the  husband, 
or  by  the  death  of  the  wife  if  he  be  not  tenant  by  the 
curtesy,  or  three  years  after  his  death  if  he  survive  her 
and  be  tenant  by  the  curtesy."      All  of  these  readings 
have  precisely  the  same   meaning,  and  correspond  pre- 
cisely with  the  object  and  spirit  and  letter  of  the  stat- 
ute, unless  a  disagreement  be  found  in  the  specifications 
under  consideration;  and  those  specific  ations,  if  repug- 
nant, should  be  disregarded,  or  though  not  repugnant, 
being  superfluous  and  evidently  imperfect,  should  not 
contix)l,  but  must  yield  to,  and  be  moulded  to  a  conform- 
ity with,  the  more  substantial  and  explicit  provisions  of 
the  act. 
It  is  said,  that  to  construe  a  statute  as  if  certain  words 
M^w«Komai[c  which  it  contains  were  not  in  it,  and  as  if  it  did  con- 
law,  but  it  is  ^ain  other  words  which  are  notin  it,  is  transcending  the 

Iheir  duty  so  to  .  ,  .  /.    ,       ,         , 

expound  statutes  judicial  function,  and  assuming  that  of  the  legislature^ 

Jo   Oie^^obWous  But  while  it  is  admitted  that  the  Court  h^s  no  power  to 

Luumre;^!!?  dS'  "^^^  ^^^  ^^w,  it  is  equally  true,  that  it  is  their  province 

cU  ^^^^^'^k  ^^S  ^^^  ^"ty  so  to  expound  the  statutes  as  to  ascertain  and 

have  respect  to  effectuate  the  will  of  the  law  makers.    And  experience 

tbe^contexi^su^.  ^^^  shown  that  if  every  word  or  clause  of  every  statute 

•ctrTTent^^*  and  ^®''®  ^^  ^^^®  '^^  literal  force  and  effect,  without  regard 

consequences  to  the  oontext  and  spirit  of  the  whole  or  to  the  subject 

which  follow  the  ,  ^  r    % 

ponstruction;and  matter,  or  the  causes  or  consequences  of  the  enactment 
10  the*ictte°.  "(4  ^^^^  ^f  ^^  Construction,  some  statutes  might  be  found 
iiU  377.)  wholly  incapable  of  enforcement,  while  others  might, 

in  their  operation,  defeat  or  fall  entirely  short  of  their 
manifest  object.  Upon  this  subject  we  quote  from  the 
opinion  of  this  Court,  in  the  case  of  Mason  vs  Rogers^ 
(4  LittdU  377,)  the  following  passage  not  less  truly  than 
forcibly  expressed.  The  Court  then  said,  "  The  literal 
interpretation  of  an  act  is  certainly  not,  in  all  cases,  the 
interpretation  which  either  reason  or  law  requires  to 
be  given  to  it ;  for  it  is  not  the  words  of  the  act,  but 
the  will  of  the  Legislature  which  constitutes  the  ]«w» 
Md  thoi^h  words  are  the  most  common,  they  are  not 
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the  only  signs  of  the  legislative  will.    The  context*  the       P«nM»s 
subject  matter,  the  efTects  and  consequences,  and  the    Po>«'iH 
reason  and  spirit  of  the  law,  are  often  called  in  to  aid 
in  ascertaining  the  intention  of  the  Legislature.    No 
language  is,  indeed,  so  perfect  as  to  afford  words  to  ex- 
press every  idea  upon  all  subjects, and  even  when  words 
are  not  wanting  those  that  are  most  happily  adapted  to 
the  purpose  in  view,  do  not  always  occur  to  the  minds 
of  the  Legislature.    Hence  it  is  that  words  are  employ- 
ed which  sometimes  go  beyond  the  legislative  will,  and 
sometimes  fall  short  of  it,  which  sometimes  are  too 
general  and  comprehensive,  and  sometimes  too  particu* 
lar  and  restricted.    And  it  is,  therefore,  an  established 
rule  of  construction,  applicable  to  all  remediable  stat- 
utes, that  cases  within  the  reason  and  not  within  the 
letter  of  a  statute,  shall  be  embraced  by  its  provisions, 
and  cases  not  within  the  reason  though  within  the 
letter,  shall  not  be  taken  to  be  within  the  statute.** 
These  principles  are  fully  sustained  by  authority,  and  al- 
though they  may  not  give  so  wide  a  scope  in  the  exposition 
of  statutes  of  lirpitation  as  of  some  others,  still  the  main 
object  of  ascertaining  and  effectuating  the  legislative 
will  is  the  same  with  respect  to  all.    And  if  we  may 
not  go  so  far  out  of  a  statute  of  limitations  for  ascer- 
taining that  will  as  if  it  were  more  strictly  remedial; 
yet  if  the   legislative  will  be  found  plainly  exhibited 
in  the  statute  itself,  it  must  be  equally  within  the  prov- 
ince of  the  Judge  so  to  construe  its  different  parts  as  if 
possible  to  make  them  harmonize,  and  by  supplying 
manifest  deficiencies  or  rejecting  minor  repugnances 
and  superfluities  by  which  the  evident  object  of  the  act 
might  be  defeated,  to  make  the  whole  co-operate  in  car* 
rying  out  the  will  of  the  Legislature.    And  it  would 
seem  to  be  a  perversion  of  the  judicial  power  of  ex- 
pounding and  enforcing  the  legislative  will,  to  allow 
that  will,  when  clearly  manifested  by  the  substantial 
provisions  of  an  act,  to  be  defeated  or  materially  ob* 
atracted  by  the  literal  interpretation  of  a  subordinate 
clause  which  might  have  been  wholly  omitted. 
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Pnuot  With  regard  to  the  proviso^  in  this  statute,  we  need 

Pon*B  Hxxmi.    onlv  say  that,  in  describing  the  persons  whosedisabilities 
the  disabiiiiies  may  postpone  the  commencement  of  the  limitation,  it 
JIght  of"ci?on  to  describes  them  collectively  as  heirs  of  the  /cmc,  and 
the  ?»eir8^of  a  being,  therefore,  analagous  to  the  saving  clause  in  the 
whohasatiempi-  general  statute  of  limitations  of  1796,  we  give  to  it  the 
fand8,^as^8pcd.  Same  construction  which  that  clause  has  received,  as 
ofi840,MeVbe  requiring  all  the  persons  entitled  as  heirs  to  be  under 
^oui/^sTve  the  ^isabilty.    And,  we  suppose,  that   as  the  right  of  ac- 
right  of  action  tion  in  the  cases  specified  in  the  act  before  us,  would,  if 
of  limitations  of  that  act  had  not  passed,  have  been  subject  to  the  gen- 
il7mu?t^be^ini  ^^^^  limitation  act  of  1796,  so  the  time  allowed  to  per- 
der  disability.      gQjjg  under  disability  by  that  act,  as  modified  by  the  act 
of  1814,  is  the  law  referred  to  in  this  proviso,  for  de- 
termining the  extent  of  their  privilege  after  the  disabil- 
ities are  removed. 

As,  upon  our  view  of  the  act  of  1840,  the  bar  of 
three  years  applies  to  the  present  action,  as  having 
been  brought  more  than  three  years  after  the  death  of 
Mrs.  Pope,  though  within  three  years  after  the  death 
of  her  husband,  we  only  remark  with  reference  to  the 
authentication  of  the  deed  to  Gaither,  that  the  certifi* 
cate  of  acknowledgment  is  substantially  the  same,  as 
has  heretofore  been  deemed  insujficient  by  this  Court* 
And,  although,  as  no  statute  has  prescribed  the  form  in 
which  the  Clerk  shall  certify  the  acknowledgment  and 
privy  examination  of  a  /cme,  we  should  be  disposed  to 
allow  considerable  weight  to  the  form  or  usage  adopted 
commonly  by  Clerks,  when  the  power  of  taking  the 
acknowledgment  was  conferred  on  them,  if  it  had  been 
shown  to  have  been  a  common  usage  to  certify,  sub« 
stantially,  as  they  had  done,  when  the  deed  was  ac- 
knowledged before  the  Court,  yet  we  have  not  had 
such  evidence  of  any  general  practice  on  the  subject  as 
would  authorize  a  change  of  opinion  with  regard  ta 
the  facts  necessary  to  be  shown  in  the  certificate.  And 
we  are  still  of  opinion  that  the  Clerk  being  a  ministeri- 
al and  not  a  judicial  oflScer  in  taking  the  acknowledg- 
ment and  admitting  the  deed  to  record,  his  certificate 
should  show  the  material  iacts  on  which  he  has  acted.. 
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But  open  the  other  question  stated  and  decided,  the      '^**- 
judgment  in  favor  of  the  plaintiff  being  erroneous,  is  ^Qm»ao»T  h;^. 
reversed  and  the  cause  is  remanded  for  a  new  trial. 

/.  4-  W.  L.  Harlan,  C.  A.  Wickliffe,  B.  Hardin  and 
Haskin  for  plaintiff;  Bradky  for  defendants. 


i<^ns 


lObmlTS 


Ford,  &c.  vs  Gregory  8  Heirs.  Ejxctxbnt. 

Appbal  pkov  thb  Hxhkt  CnciTiT.  Case  53. 

Conveyances.    Femes  covert.    New  trial. 
JuDai  SiKFsoK  delivered  the  opinion  of  Uie  Court.  Jbniiary  IS. 

This  action  of  ejectment  having  been  decided,  on  the  ctM  stated. 
first  trial  in  the  Circuit  Court,  in  favor  of  the  present 
appellants,  who  were  the  defendants  in  that  Court,  the 
judgment  of  the  Circuit  Court  was  reversed,  add  the 
cause  remanded  for  a  new  trial.  The  opinion  of  this 
Coart  reversing  the  judgment,  is  reported  in  5  B.  Mm^ 
roe,  471,  and  contains  a  statement  of  the  matters  in* 
volved  in  this  controversy. 

Upoa  the  return  of  the  cause  to  the  Circuit  Court,  a 
trial  was  had,  and  a  verdict  was  again  obtained  by  the 
defiendants.  The  Court,  upon  tbo  plaintiff's  motion* 
granted  them  a  new  trial,  and  upon  the  next  trial  the 
plahitifl&  recovered  a  judgment  for  all  the  land  in  con- 
test, except  that  contained  in  the  deed  for  eighty-four 
acres.  From  this  last  judgment  the  defendants  have 
appealed,  and  the  plaintifis  have  assigned  cross-errors, 
calling  in  question  the  validity  of  the  deed  from  Greg- 
ory and  wife  to  Mitchell  for  the  eighty-four  acres. 

The  right  of  the  appellant  to  a  reversal  of  the  judg- 
ment, depends  mainly  upon  the  legality  of  the  authen- 
tication of  the  deed  from  Gregory  and  wife  to  Mitcb- 
eU  for  the  two  hundred  and  fifty-two  acres.  The  deed, 
as  stated  in  the  former  opinion,  is  dated  in  1808.  In 
1815  it  was  acknowledged  by  Mrs.  Gregory  before  the 
Clerk  of  the  Nelson  County  Court,  in  which  county 
Gr^ory  resided,  and  upon  a  certificate  by  said  Cleik 
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FoB9»Aoi  pf  Ij^j.  acknowledgment  endorsed  on  the  deed,  and 
GMBQ0BTf'5H'»i  proof  by  two  attesting  witnesses  before  the  Clerk  of  the 
Shelby  County  Court,  in  which  latter  county  the  land 
is  situated,  of  the  execution  of  the  deed  by  Gregory,  it 
was  admitted  to  record  in  the  office  of  the  Shelby  Coun* 
ty  Court.  Evidence  was  introduced  upon  the  trial  con- 
ducing to  prove  a  delivery  of  the  deed  by  both  Grego- 
ry and  wife  in  1815,  at  the  time  it  was  acknowledged 
by  the  wife  before  the  Clerk  of  the  Nelson  County 
Court,  but  this  evidence  was  excluded  by  the  Court 
upon  the  motion  of  the  plaintiffs. 

In  the  former  opinion,  it  was  held,  that  although  a 
deed  cannot  take  effect  by  every  delivery,  and  if  it  take 
effect  by  the  first  delivery,  a  second  delivery  is  void; 
yet  as  this  deed  did  not  take  effect  according  to  its  in- 
tent and  purpose  in  1808,  there  having  been  no  valid 
delivery,  by  the  wife  at  that  time,  that  it  might  be  per« 
fected  by  the  subsequent  delivery  of  both  husband  and 
wife,  and  that  if  recorded,  with  the  proper  certificates, 
within  due  time  after  such  subsequent  delivery,  it  would 
be  effectual  to  pass  the  title  and  interest  of  both,  ac* 
cording  to  its  tenor.  The  exclusion  of  the  testimony 
introduced  to  prove  a  delivery  of  the  deed,  by  both 
husband  and  wife  in  1815,  was,  therefore,  improper,  un« 
less  the  certificate  t>f  the  Clerk  of  the  Nelson  County 
Court  was  insuflicient  to  authorize  the  deed  to  be  re- 
X  corded  in  the  county  of  Shelby.    It  is  contended  that 

the  certificate  is  void,  because  the  Clerk  in  Nelson  was 
not  authorized,  by  law,  to  take  the  acknowledgment 
of  the  wife,  as  he  did  not  receive  the  acknowledgment 
or  proof  the  execution  of  the  deed  by  the  husband. 
By  the  act  of  1810,  (1  Stat.  Law,  447,)  deeds  may  be 
The  statnto  of  acknowledged  or  proved  in  the  office  of  any  County 
Law  447)  deeds  Court,  before  the  Clerk  thereof,  and  being  duly  certifi- 
Syed*orp?o^d  •d,are  authorized  to  be  placed  upon  record  in  the  of- 
before  any  Coun.  fice  of  the  County  Court  of  the  county  in  which  the 

ty  Court  Clerk,    ,       ,  ,.     ,  ,    .      <r,i     i  .   .         .  ,  .    « 

and  upon  bein;  land  lieth ;  and  the  Clerk  receivmg  the  acknowledgment 
may  be  r<M^rded  ^r  proof  of  the  deed,  as  the  case  may  be,  is  empowered 
wbeS^ thesis  ^  ^**®  ^®  acknowledgment  of  the  wife,  on  privy  ex- 
iles,   aad    the  aminstion  of  the  person  making  the  deed,  and  that  be- 
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ing  duly  certified  with  the  deed  and  recorded,  traiufen      P<»>  te* 

her  estate  or  dower  In  the  land,  as  fully  as  if  the  exam-  Qkemlt's  ffi. 

Ination  had  been  made  by  the  Clerk  in  whose  office  the  cieriTreceiWn^ 

deed  shall  be  recorded.  t'„?'ortro5 

The  object  of  this  statute  was  to  enable  other  Coun-  ^V  '*^**J«  ^'^^ 

t^  Bckoowledgmcnt 

ty  Court  Clerks,  besides  the  one  in  which  the  land  lieth,  of.  ^^  wife  or 
to  take  the  acknowledgment  of  deeds.    As  the  law  iklJ!^  wh1ch"*be' 
was  understood,  at  the  time  of  its  passage,  deeds  could  '^fn^^'^f^^ 
be  proved  or  acknowledged  before  no  other  Clerk  but  ^* 
the  Cl6rk  of  the  County  Court  of  the  county  in  which 
the  land  was  situated.    But  that  Clerk  was  authorized 
to  receive  proof  of  the  execution  of  the  deed  by  the 
husband,  and  in  such  a  case  to  take  the  acknowledg- 
ment of  the  wife  on  privy  examination,  or  to  take  the 
acknowledgment  of  both  husband  and  wife. 
The  Legislature, intended  by  the  statute,  to  produce  Bf  «.falr  «<»- 

1    .  u  •     ^L    1  *u   *  ij  struction  of  the 

a  salutary  change  m  the  law,  that  would  remove  some  statute  of  isiQ, 
of  the  inconveniences  under  which   the  grantors  in  county    ^Goun 
deeds  labored  in  having  them  legally  authenticated,  and  "nquShmMt  'of 
that  would  furnish  additional  facilities  to  the  execution  ^Ame  covert^  on 
of  deeds  by  married  women.    To  accomplish  this  ob-  ?ion[  thouch  he 
ject,a  liberal  construction  should  be  given  to  the  stat-  icknowk^wt 
Qte — one  that  tends  to  promote  and  not  to  defeat  this  JJecutuiLbJ  Ae 
legislative  intention.    The  statute  authorizes  the  Clerk  huBband. 
of  any  County  Court  to  take  the  acknowledgment,  or 
receive  the  proof,  of  the  execution  of  the  deed  by  the 
husband,  and  also  to  take  the  acknowledgment  oi  the 
wtfe.    This  provision,  however,  should  not  be  constru- 
ed, as  making  the  power  of  the  Clerk  to  take  the  ac- 
knowledgment of  the  wife,  depend  upon  bis  receiving 
the  aoknowledgment  or  proof  of  the  execution  of  the 
deed  by  the  iiusband,  but  as  indicating  the  officer  who 
might  take  the  acknowledgment  of  the  wife  to  a  deed 
executed  by  her  and  her  husband,  and  prescribing  the 
mode  in  which  it  is  to  be  done  to  render  the  transfer 
of  b^  estate  effectual,  and  specifying  one  of  the  ca- 
ses to  whicb  the  provision  would  apply.    The  <mly 
IH^requisite,  contemplated  by  the  statute,  is  the  ex^ 
eatirabof  tbedeed  by  the  husband,  and  sot  its  aduiowl* 
6d|paMiii  Of  fttwf  of  its  exMution  l^  the  husbtad  te- 
Vol.  X.  93 
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Fow>  &e.  for^  the  same  Clerk.  There  does  not  seem  to  be  any 
GuBooKT'f  iTi.  satisfactory  reason,  why  the  acknowledgment  of  the 
wife,  before  a  Clerk  of  a  different  county  than  that  in 
which  the  land  lies,  properly  certified,  should  not  bo 
valid  when  the  deed  shall  have  been  duly  executed  by 
the  husband,  and  recorded  with  the  certificate  there- 
on, according  to  law,  upon  its  acknowledgment  or 
proof  of  its  execution  by  him,  either  before  the  same 
Clerk  or  the  Clerk  of  the  County  in  whose  office  the 
deed  is  required  to  be  recorded.  Either  of  the  Clerks 
have,  according  to  any  construction  of  the  statute, 
'  power  to  take  the  full  acknowledgment  of  the  deed  by 
both  husband  and  wife.  The  power  to  do  all,  necessa- 
rily implies  the  power  to  do  each  and  every  part.  The 
Clerk,  whose  duty  it  is  to  record  the  deed,  may  take 
the  acknowledgment  of  the  wife,  although  the  execu- 
tion of  the  deed,  by  the  husband,  be  only  proved  before 
him  by  witnesses,  or  his  acknowledgment  be  certified 
by  another  Clerk.  The  County  Court  Clerks  are,  in 
this  respect,  all  placed  by  the  statute  on  the  same  foot- 
ing, and  those  in  other  counties  have  the  same  power  to 
take  the  acknowledgment  of  deeds,  as  well  those  exe- 
cuted hy  femes  covert^  as  all  others  that  the  Clerk  has, 
in  whose  office  the  deeds  have  to  be  recorded. 

It  would  be  difficult  to  suggest  any  reason  for  requir- 
ing the  acknowledgment  of  the  deed  by  both  husband 
and  wife,  to  be  made  before  the  same  tribunal  or  the 
same  Clerk,  unless  it  be  to  satisfy  the  officer  taking  the 
acknowledgment  of  the  wife,  that  the  deed  is  made 
with  the  consent  and  co-operation  of  the  husband.  But 
as  the  statutes  upon  this  subject,  prior  to  the  statute  of 
1848,  seem  to  contemplate  and  give  effect  to  a  joint 
deed  only,  the  execution  of  a  deed  by  the  husband,  pur- 
porting to  be  the  deed  of  himself  and  his  wife,  must  be 
regarded  as  sufficient  evidence  of  his  concurrence  in 
the  act  of  his  wife.  And  as  the  joint  deed  cannot  be 
admitted  to  record  unless  its  execution  by  the  husband 
be  proved  or  acknowledged,  and  as  the  acknowledg- 
ment of  the  wife  is  ineffectual,  and  does  not  operate  to 
divest  her  of  her  estate,  unless  the  de^d  be  duly  record^ 
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ed,  this  reason  would  not  seem  to  make  it  necessary  ^^  **^* 
that  the  deed  should  be  acknowledged  by  both  husband  Gmmk^t*!  H'«. 
and  wife  before  the  same  officer.  The  object  of  the 
law  in  requiring  a  separate  and  privy  examination  of 
the  wife,  will  evidently  be  more  fully  and  certainly  at-^ 
tainedy  by  her  acknowledgment  having  been  made  be- 
fore one  officer,  and  that  of  her  husband  before  a  dif- 
ferent one,  than  if  the  deed  should  be  acknowledged 
by  both  of  them  at  the  same  time  before  the  same  tri- 
bunaL  Indeed  the  true  spirit  of  the  law,  would  seem 
to  be  more  fully  complied  with,  where  the  deed  is  ac^ 
knowledged  by  the  husband  at  one  time,  apd  by  the 
wife  at  another,  even  when  done  before  the  same  offi- 
cer, than  where  the  acknowledgment  is  made  by  both 
at  the  same  time. 

We  are  disposed  to  give  a  liberal  construction  ta 
this,  and  other  statutes  upon  the  same  subject,  having 
in  the  exposition  which  we  give,  a  greater  regard  to- 
the  real  object  and  design,  than  to  the  strict  letter  of 
the  law,  with  a  view  to  sustain  rather  than  destroy  ti- 
tles derived  from  femes  covert.  These  laws  have  been 
enacted  by  the  Legislature  from  time  to  time,  for  the 
convenience  of  the  citizen,  and  to  give  increased  facil- 
ities to  thp  transfer  of  real  estate,  and  should  not  be 
fettered  in  their  operation  by  a  restricted  and  literal 
construction,  tending  to  subvert,  rather  than  to  advance 
this  object.  The  act  of  1810  was  obviously  intended 
to  be  a  remedial  statute,  to  enable  the  grantors  in  a 
deed,  to  acknowledge  its  execution  in  any  county  in 
the  State,  and  to  dispense  with  the  necessity  of  having 
it  recorded  in  any  other  county  than  that  in  which  the 
land  lies.  It  expressly  authorizes  a  Clerk  to  take  the 
acknowledgment  of  the  wife,  in  cases  where  he  re-- 
ceives  proof  of  the  execution  of  the  deed  by  the  hus- 
band. In  such  cases  it  is  perfectly  evident,  the  ac- 
knowledgment of  the  wife,  made  even  when  her  hus- 
band is  absent  in  another  county,  is  legal  and  valid.  A» 
proof  of  the  execution  of  the  deed  by  the  husband  is  all 
that  is  necessary  to  impart  validity  to  the  acknowledg- 
ment made  by  the  wife,  there  seems  to  be  no  imaginaUe; 
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Fobs  &e.  i^asou  why  tbiseffect  shouldnotbe  produced  by  proof  of 
fliuMOR^a  H'a«  this  fact,  before  the  clerk  where  the  deed  has  to  be  record- 
ed. We  are  therefore  of  the  opinion,  that  the  acknowU 
edgment  of  the  deed  by  Mrs.  Gregory  before  the  Clerk 
of  the  Nelson  County  Court,  and  the  proof  of  its  execu- 
tion byher  husband  before  the  Clerk  of  the  Shelby  Coun- 
ty Court,  authorized  it  to  be  admitted  to  record. 

But  it  is  contended,  that  nothing  short  of  official  re- 
cord evidence  is  sufficient  to  prove  a  delivery  of  the 
deed  in  1815,  inasmuch  as  it  bears  date  in  1808 ;  and  aa 
neither  the  Clerk  of  Nelson,  in  certifying  the  acknowl- 
edgment by  the  wife,  or  the  Clerk  of  Shelby,  in  certi- 
fying the  proof  of  its  execution  by  the  husband,  stated 
that  a  delivery  of  the  deed  had  been  made  by  the  grant- 
ors at  that  time,   that  the  authentication  is  not  legal, 
and  that  the  parol  testimony  which  was  offered  and  ex- 
cluded, was  insufficient  to  make  the  conveyance  operato 
aa  a  valid  transfer  by  Mrs.  Gregory. 
The  delivery  of  a  deed  is  always  presumed  to  have 
Iteed^  ore  pre-  been  made  on  the  day  of  its  date,  and  its  subsequent 
uSa^  dSive?ed  acknowledgment  does  not  change  this  presumption, 
atuicir  daie;but  but  the  delivery  may  be  proved  to  have  occurred  at  a 
Bubseaaent   dar  different  time*    As,  however,  a  delivery  is  necessary  to 
Ayalid^deUvery   the  validity  and  complete  execution  of  a  deed,  it  must 
Sk'now?edgmen't  ^^^^  ^^^^  ^^^^  before  the  deed  can  be  acknowledged : 
J.  j'^M  120>  I  McConnelL   vs.  Broum,  (6  LUU  465,)  and  Speed  vs 
acknowledgment  Brooks^  (7  /.  /.  MoTshalU  120.)    Biit  the  law  does  not 
aYiience'  ofde-  require  the  Clerk  to  ascertain  or  to  certify  the  time  of 
•f  tbe  date^ih?  ^^®  delivery^  and  as  the  acknowledgment  is  only  evi- 
other    evidence  dence  of  an  antecedent  delivery,  and  the  date  of  the 

may  be  adduced    ,      ,  .         ,  .     .        . ,  \    t       .  , 

to  thow  the  ac-  deed  IS  omy  prima  facte  evidence  of  the  time^  other  ev«r 

Kferyl"**  ^    ^  idence  is  admissible  to  prove  the  time  when  the  delive- 
ry was  actually  made. 
The  statutes  do  not  require  a  d^ed  to  be  recorded,  or 
The  ttatute  le-  lodged  for  record,  within  a  prescribed  time  aftea:  its  date^ 
le^'      Teco^rded  but  after  its  delivery^    If,  then,  the  deed  under  con^- 
ut\mr^^afi^  eration  was  delivered  by  the  grantors  in  1815,  and  da- 
ii^iSlu^  ^^^^'  ^y  acknowledged,  or  proved,  and  recorded,  it  is  effectu- 
al to  transfer  the  title  of  Mrs.  Gregory;  and  parol  evu 
idence  is  admissible  to  prove  tho  tiaie>of  its  ddUvtory* 
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The  objection  made  to  the  testimony  upon  the  ground  ^om^^^c. 
that  the  evidence  of  the  attesting  witnesses  is  the  only  Q»«o»irU  Wu. 
legal  testimony  on  this  point,  cannot  be  sustained ,  be- 
cause it  was  proved  that  the  attesting  witnesses  were 
dead*  The  question  as  to  the  admissibility  of  parol  ev- 
idence  to  prove  the  time  of  delivery,  was  virtually  de- 
cided when  the  case  was  formerly  before  this  Court, 
and  the  opinion  the  Court  then  delivered,  is  in  accord* 
anoe  with  the  views  now  expressed,  and  with  what  we 
believe  to  be  the  true  doctrine  on  the  subject. 

Whether  the  deed  was  delivered  by  Gregory  an<! 
wife  in  1815,  was  a  question  of  fact  to  be  tried  by  the 
jury.  The  Court,  therefore,  erred  upon  the  last  trials 
in  excluding  the  evidence  upon  this  point,  and  the 
judgment  will  have  to  be  reversed.  But  it  is  contends 
ed  by  the  plaintiffs  in  error,  that  instead  of  awarding  a 
new  trial,  this  Court  should  direct  the  Circuit  Court  to 
render  a  judgment  on  the  first  verdict  upon  the  ground 
that  it  improperly  granted  a  new  trial,  on  the  motion  of 
tbe  plaintiffs  in  the  Court  below. 

Chi  the  first  trial  a  witness  testified  that  Mrs.  Grego- 
ry died  in  the  lifetime  of  her  husband,  and  that  her  hus* 
band  had  died  about  eight  or  nine  yeai*s  previous  to  the 
time  of  the  trial.    The  husband  having  been  tenant  by 
the  curtesy,  the  plaintiff's  right  of  action  did  not  ac- 
erae  until  his  death,  and  it  was,  therefore,  incumbent 
on  the  plaintiff  to  prove  that  his  death  had  occurred 
prior  to  the  date  of  the  demise,  which  was  more  than 
eight,  but  less  than  nine  years,  previous  to  that  time. 
The  testimony  of  the  witness  as  to  the  time  of  Greg* 
Dry's  death,  being  uncertain  and  indefinite,  the  verdict 
of  the  jury,  for  this  cause,  was  rendered  for  the  defend- 
ants.   One  of  the  lessors  of  the  plaintiff,  filed  an  afii» 
davit,  stating  that  be,  as  the  agent  of  the  other  lessors, 
had  been  the  sole  manager  of  the  suit  on  the  part  of 
the  plaintiff;  that  the  witness  who  testified  oa  the  trials 
in  reference  to  the  time  of  Gregory's  death,  had  in* 
fionaed  him,  previously,  that  he  knew  and  would  testi- 
fy that  Gregory  had  died  in  October  1888,  before  the 
date  of  the  demise  in  plaintiff's  declaration,  and  that 
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FoBD  &c.  i^Q  hii  j  gQue  jQto  the  trial,  believing  the  witness  would 
g&boobt's  H'f.  prove  the  fact  to  be  so.  He  also  stated  in  the  affidavit 
'  he  could  prove  by  Alfred  Swope  that  Gregory  died  in 

October  1838,  that  the  witness  wljo  testified  on  the 
trial,  resided  in  Nelson  County,  and  had  gone  home  be- 
fore the  jury  brought  in  their  verdict,  so  that  he 
had  not  obtained  his  affidavit,  but  if  deemed  necessary 
and  required  by  the  Court,  he  would  procure  it. 

The  affidavit  of  A.  Swope  was  not  filed,  but  his  ev- 
idence on  this  point  upon  the  last  trial,  is  contained  in 
the  bill  of  exceptions.    He  proves  the  death  of  Gpgo- 
ry  to  have  occurred  in  October  1838,  before  the  date 
of  the  demise. 
The  first  verdict  was  given  obviously  without  a  trial 
The    pTiJiciplea  of  the  merits  of  the  case.    The  probabilities  all  went 
peaiB°"S**reY^i-  to  establish  the  death  of  Gregory  before  the  date  of  the  . 
mSnts^f  thi  cu-  demise.    The  testimony  of  the  witness  on  this  pointy 
cult  Court  in  o-  would  have  been  sufficient  to  have  sustained  a  verdict 
tioDs  for  newtii-  for  the  plaintiff.    The  certainty  of  the  fact  was  made 
owuii^"wid  "fl  apparent  on  the  subsequent  trial.    The  affidavit  filed 
Somidi   to  ^e  "P^*^  which  the  new  trial  was  granted,  taken  in  con- 
more  fuUymaie  nection  with  the  evidence  that  had  been  given  upon  the 
a  reverBaJ  than  trial,  could  leave  no  reasonable  doubt  that  the  death  of 
pW**  to****^ca8ai  Gregory  had  occurred  before  the  date  of  the  dembe. 
ai     haa^'Tewi  ^^  being  evident  that  the  cause  had  not  been  fully  and 
granted.  fairly  tried    upon  its  merits,  a  new  trial    ought  ta 

have  been  awarded.  The  principles  which  govern  in 
revising  the  judgment  of  the  Court  below,  overruling 
a  motion  for  a  new  trial,  are  more  rigorous,  and  require 
the  grounds,  in  favor  of  a  new  trial,  to  be  more  fully 
made  out  and  sustained,  to  justify  a  reversal  of  the 
judgment,  than  those  which  apply  to  cases  where  a 
new  trial  has  been  granted.  In  the  last  mentioned  ca- 
ses, the  action  of  the  Court  upon  the  subject,  will  not 
be  disturbed,  although  the  rules  of  law  applicable  ta 
granting  new  trials,  have  been,  in  some  degree,  relax- 
ed, if  it  be  apparent,  as  it  was  in  this  case,  that  the  new 
trial  was  necessary  for  a  determination  of  the  justice 
ckf  the  cause  upon  its  merits. 
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It  is  contended  upon  the  cross-errors  assigned,  that       ^^^  ^c- 
the  Circuit  Court  erred  in  deciding  that  the  deed  for  GwBooRY'e  H'«. 
eighty-four  acres  was  valid,  and  transferred  to  the  ven-  a    deed    once 
dee  the  title  of  the  wife.    In  the  former  opinion  of  the  fhrcon^fof  ad^ 
Court,  delivered  in  this  case,  the  authentication  of  this  f^  be  Vaiid^  cal^ 
deed,  upon  the  objections  then  made  to  it,  was  consid-  "ot    be   'again 
ered  sufficient ;  and  it  having  been  decided,  upon  the  the  case  be  a- 
trial  in  the  Circuit  Court,  that  the  title  of  the  wife  pas-  fTourt^^'oP  a^ 
sed  by  it  to  the  purchaser ;  that  decision  was  held  to  P«*ls-<irgtt. 
have  been  correct.    The  deed  is  now  presented  in  ex- 
actly the  same  condition  it  then  was.    Can  its  validity 
be  again  called  in  question,  and  other  objections  made 
to  its  authentication   that  were  not  then  urged?    We 
are  decidedly  of  the  opinion  that  this  cannot  be  done. 
It  is  a  matter  adjudicated  upon,  and  no  longer  open  for 
inquiry  between   these  parties.    Suppose  the  eighty- 
four  acres,  contained  in  this  deed,  had  been  alone  in 
contest,  and  the  Circuit  Court  had  decided,  as  it  did, 
that  the  deed  was  valid,  and  the  judgment  of  the  Cir- 
cuit Court  had  been  affirmed  by  this  Court,  as  would 
have  been  done,  would  not  the  point  have  been  conclu- 
sively settled  between  the  parties?     Should  not  the 
same  effect  be  given  to  the  decision  in  the  form  it  was 
made?    Or  suppose  the  deed  to  have  been  held  to  be 
insufficient  in  the  Circuit  Court,  and  the  judgment  of 
that  Court  had  been  reversed  upon  the  ground  that  it 
had  erroneously  decided  that  point,  could  the  question 
of  the  legality  of  the  authentication  of  the  deed,  after 
a  trial  and  decision  in  the  Circuit  Court,  in  conformity 
with  the  opinion  of  this  Court,  be  again  raised  and  dis- 
cussed?    Clearly  not;  nor  does  the  fact,  that  other 
matters  were  involved  in  the  controversy,  which  had  to 
be  tried  by  the  jury,  alter  in  any  degree  the  legal  and 
conclusive  effect  of  the  decision  in  reference  to  the  suf- 
ficiency of  the  authentication  of  the  deed,  which  de- 
pended on  what  appeared  on  the  deed  itself,  and  had  to 
be  determined  by  the  Court  and  not  by  the  jury. 

But  the  objection  now  urged  to  the  authentication  of 
'the  deed  for  eighty-four  acres,  is  ^the  same  that  was 
made  to  the  deed  for  two  hundred  and  fifty  acres,  that 


Digitized  by 


Google 


184 

BvBSSLXi 
V8 


BEN.  MONROE«  REPORTS. 

we  have  already  considered.  Both  deeds  were  ac- 
knowledged by  the  wife  before  the  Clerk  of  Nelson 
county,  and  their  execution,  by  the  husband,  proved  be- 
fore the  Clerk  of  Shelby  county.  As  this  objection  ap- 
plied to  both  deeds,  and  as  the  deed  for  eighty-four 
acres,  was,  in  the  former  opinion,  determined  to  be  so 
authenticated  as  to  transfer  the  estate  of  the  wife  in  the 
land,  it  was  virtually  overruled  on  that  occasion.  But 
as  this  objection  to  the  authentication  of  the  deed,  can« 
not  be  sustained  according  to  the  construction  given  to 
the  statute  of  1810,  in  this  opinion,  it  is  not  material 
whether  the  parties  are  to  be  regarded,  as  eoscluded  by 
the  former  opinion  or  not. 

Wherefore,  the  judgment  is  revened,  and  cause  re- 
manded for  a  new  trial,  in  conformity  with  the  princi- 
ples of  this  opinion. 

Craddock  and  McHenry  for  appellants;  Rabertsan 
and  B.  4*  «^*  Monroe  for  appellees. 


Chahcbbt. 
Com  53. 


Russell  vs  Petree,  &c. 
Erboe  to  thb  Todd   Cibcvit. 


Equities.    Liens.    Notice. 
January  iZ.       Judob  Simpson  delivered  the  opinion  of  the  Court 

WiixiAM  Powers  was  the  purchaser  of  two  lots  in 
thi  0M6  itated.  the  town  of  Elk  ton,  in  Todd  county,  for  the  title  to 
which  he  held  the  separate  bonds  of  the  two  individu- 
als from  whom  he  had  purchased  the  property.  These 
bonds  he  placed  in  the  hands  of  Russell,  the  plaintiff  in 
error,  ii>£  the  purpose  of  securing  to  him  the  payment 
of  the  price  of  some  improvements,  which,  by  contract 
between  the  parties,  he  was  to  make  upon  the  lots. 

At  a  subsequent  period,  Russell  became  the  security  of 
Powers  in  a  replevin  bond,  in  favor  of  P.  M.  Bristow, 
and  also  agreed  to  be  responsible  for  a  debt  due  to  A. 
Thompson,  upon  the  express  understanding  and  agree- 
ment, howeverr  between  him  and  Powers,  that  be  was 
to  retain  the  bonds  for  the  two  lots,  to  indemnify  him 
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ButuLL  Russell  acquired,  by  the  possession  of  the  bonds  and 

PwMB&c.      the  verbal  contract  with  Powers,  an  equity,  whicbi 


Ab  between equi-  whether  enforcible  or  not,  prior  to  the  assignment,  he 

gi^es  preference!  can  rely  upon,  after  the  assignment,  for  protection 

witE'a  legjrid!  against  the  mere  equity  of  the  mortgagees.    His  equi- 

vanuge  will  not  tv  is  prior,  in  time,  to  that  of  the  mortgagees,  and  hav- 

be  disturbed,  in    ."^     ,  *^     ,  ...  ^    -      ^,.     .     .i      i        i        i      . 

favor  of  a  junior  mg  by  the  acquisition  of  the  title  to  the  bonds,  obtained 
t?rTegal   ri^^  ^  *®S^'  advantage,  a  Court  of  Equity  will  not  deprive 
aS'o'iPthe'^prior  ^^"*  ^^  ^^»  ^^  ^^^^^  ^^  ^^  equity  which  originated  sub- 
equity    after   a  sequent  to,  and  is  not  more  meritorious  than  his.     The 
junior %qui°ty  of  fact  that  he  had  knowledge  of  the  equity  of  the  mort- 
the  adverse  par-  g^gees,  at  the  time  of  the  assignment,  cannot  preju- 
dice his  prior  equity.    If  the  only  right  which  he  has, 
had  been  acquired  by  the  assignment,  as  he  received 
that  with  notice  of  the  equity  of  the  mortgagees,  he 
Would  be  compelled  to  surrender  it  to  their  claim.    Bui 
having,  in  reference  to  time,  the  superior  equity,  and 
also  the  legal  title  to  the  bonds,  his  attitude  protects 
him  to  the  extent  of  his  claim,  unless  his  equity  was 
unknown  to  themortgagees  when  the  mortgage  was  ex- 
ecuted, in  which  event,  as  the  law  requires  a  mortgage 
on  equitable  titles  to  be  recorded,  which  was  done  in 
this  case,  it  may  be  a  serious  question,  whether  his  equi- 
ty, being  secret  must  not  yield  to  the  recorded  equita- 
ble right  of  the  mortgagees. 
It  is  admitted,  by  the  answer,  the  mortgagees  had 
whidi'"^  should  liotice,  at  the  time  the  mortgage  was  executed,  that  the 
put  a  party  upon  bonds  for  the  lots  were  in  the  possession  of  Russell, 

inquiry  is  suffi-    ,       ,         ,  .11  .      i   .       1  .      1         1     i^        1 

cieut  notice.        having  been  previously  deposited  in  his  hands  by  the 
mortgagor,  as  a  security  for  certain  purposes.    It  is  al« 
leged,  however,  that  the  mortgagor  informed  them  at 
the  same  time,  that  although  Russell  held  the  bonds  in 
his  possession,  he  had  no  further  lien  upon  them  or  the 
property,  his  claim  having  been  previously  dischai|;ed 
in  full.    The  information  they  had,  appri^ng  them  of 
the  fact  that  the  bonds  for  the  lots  were  in  the  posses- 
sion of  Russell,  was  sufficient  to  put  them  upon  an  ea- 
quiry  into  the  nature  and  extent  of  his  claim.    If  they 
relied  upon  the  statements  of  the  mortgagor,  they  done 
so  at  their  peril.    It  was  their  duty  to  have  ascertained 
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from  Russell,  himself,  whether  he  had  any  claim  upon  Hnwaj. 
the  property.  If  they  failed  to  do  it,  the  law  deems  it  "PMmxmke. 
their  own  fault,  and  considers  them  constructively  no- 
tified of  his  equitable  rights  to  their  full  extent.  The 
mortgage  was  executed  to  secure  a  pre-existing  debt, 
and  it  may  be  presumed  that  the  mortgagees  were  willing 
to  accept  it,  as  it  seems  to  have  embraced  all  the  prop- 
erty belonging  to  the  mortgagor,  without  instituting 
any  enquiry  into  the  nature  and  extent  of  Russell's 
claim  upon  the  lots,  determining  to  risk  the  validity  of 
that  claim,  knowing  that  their  condition  could  not  be 
bettered  by  any  additional  knowledge  they  might  ac- 
quire on  the  sabject. 

If  the  testimony  of  Powers,  it  having  been  assailed, 
be  entirely  excluded  from  consideration  in  determining 
the  extent  of  Russell's  lien,  still,  the  other  evidence  is 
entirely  sufficient  to  sustain  it,  not  only  for  the  sum  de- 
creed to  him  by  the  Court  below  for  the  balance  due  to 
him  on  account  of  the  improvements  which  he  made 
upon  the  lots,  but  also  for  the  debt,  which,  as  the  surety 
of  Powers,  he  paid  to  Bristow.  Nor  can  we  perceive 
any  satisfactory  reason  why  the  lien  should  not  em- 
brace the  debt  to  Thompson.  The  arrangement,  in  re- 
lation to  the  debt,  does  not  depend  upon  the  testimony 
of  Powers  alone,  but  is  fully  established  by  the  testi- 
mony of  Anderson.  Thompson  accepted  Power's  note, 
payable  directly  to  himself,  in  discharge  of  a  debt  he 
held  on  Anderson.  He  was  induced  to  do  it,  by  the 
promise  made  by  Powers  at  the  time,  that  Russell 
should  retain  the  bonds  for  the  lots  until  the  debt  was 
paid,  and  the  promise  of  Russell  consequent  thereon, 
that  the  debt  should  be  paid.  The  transaction  creates 
a  clear  equity  in  favor  of  Thompson,  who  agreed  to, 
and  did  change  his  debtor,  upon  the  faith  of  having  a 
lien  upon  the  lots  in  the  hands  of  Russell  for  the  pay- 
ment of  the  debt. 

We  are,  therefore,  of  opinion  a  decree  should  have 
been  rendered  securing  to  Russell  a  priority  of  lien  up- 
on the  lots,  not  only  for  the  balance  due  him  for  the 
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improvements,  and  the  debt  be  paid  to  Bristow,  but  aV 
so  for  the  balance  due  upon  the  debt  to  Thompson. 

Wherefore,  the  decree  is  reversed  and  cause  remand^ 
ed,  that  a  decree  may  be  rendered  in  conformity  with 
this  opinion. 

/.  4"  W.L.  Harla%ior  plaintiff;  Bristow  and  Petree  for 
defendants^ 


OHANCEaY.  Black  vs  Cartmell,  &c. 

Ccise  54.  Error   to   the   Nelson  Circuit. 

Wills.    Devises.    Heirs.     Lawful  issue. 
January  19.       Chibf  Justice  Marshall  delivered  the  opinion  of  the  Court 

Jacob  Cartmeli«,  by  his  last  will,  made  on  the  ISth 
Cwe  stated.  April,  1833,  devised  different  portions  of  his  estate  to 
each  of  his  four  children,  giving  to  bis  daughter  Cath- 
erine Higdon  300  acres  of  land  and  four  slaves,  thei;! 
in  possession  of  William  Higdouther  husband.  By  the 
last  clause  of  the  will,  the  estate  intended  for  Mrs. 
Higdon,  is  vested  in  trustees  for  the  benefit  of  said 
William  and  Catherine  during  their  joint  lives,  or  con- 
tinuance in  wedlock,  free  and  exempt  from  any  debts 
or  liabilities  of  the  husband,  &c.,  giving  them  both  the 
right  to  use  and  enjoy  the  property,  or  receive  the  rents, 
&^.;  and  provides  as  follows:  "If  the  said  Catherine 
dies,  without  issi^e,  bjBfore  the  said  William,  [all]  of  the 
th^  estate,  hereby  devised*  is  to  be  equtjly  divided 
among  my  heirs;  but  if  she  survives  the  said  Higdon, 
the  trustees  are  to  release  the  estate  to  her;  and  in 
that  event,  the  Estate  devised  to  her,  is  to  be  vested  in 
hei:  to  do  with  and  dispose  of  the  same  as  she  may  think 
proper." 

By  a  codicil  made  on  the  26th  May,  1333,  the  testator 
reciting  that  by  his  will  he  had  devised  sundry  estate 
to  his  daughter  Catherine  Higdon,  that  is,  for  her  benefit 
$Lnd  that  of  her  husband  during  their  joint  lives,  devi^ 
ses  the  same  estate  to  trustees  for  the  exclusive  use  and, 
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benefit  of  his  daughter  Catherine  Higdon,  during  her  Bulok 
natural  life ;  and  if  she  die  without  lawful  issue  of  her  Ca»tmjbll  *e. 
body,  then  the  said  estate  is  to  pass  and  vest,  by  this 
will,  in  my  (the  testator's)  lawful  heirs.  It  is  then  ex- 
pressly provided  that  the  trustees  shall  manage  the  es- 
tate for  her  exclusive  benefit;  tkat  the  said  William 
Higdon  is  not  to  have,  use,  or  occupy  any  portion  of  it, 
nor  to  live  on  the  land  but  at  their  discretion ;  and  they 
are  not  to  permit  him  to  sell,  rent,  or  hire  the  same  for 
any  purpose  or  term.  He  is,  in  no  event,  to  have  con- 
trol or  maqagement  of.tbe  same,  but  the  san^e  is  to  re- 
main in  the  trustees,  free  from  his  debts,  or  liabilities, 
or  use ;  aqd  after  the  death  of  my  daughter,  if  she  die 
with  [without]  lawful  issue,  the  same  is  to  be  sold  and 
equally  divided  between  my  three  children,  N.  H.  Gart- 
mell,  Sarah  Lane,  and  Eliza  Nelson,  and  the  heirs  of 
such  as  may  be  dead. 

Catherine  Higdon  survived  her  husband,  and  after  his  Decree  of  the  in-^ 
death  had  an  illegitimate  son,  Moses  Black,  her  only  ^"^^  * 
issue,  who,  in  this  suit,  for  partition,  &c,  between  the 
three  devisees,  in  remainder,  clkims  the  estate  devised, 
lo  his  mother,  all  of  which  had  been  in  his  possession 
after  the  death  of  the  testator.  '  The  Circuit  Court  be- 
ing of  opinion  that  he  did  not  answer  the  description  of 
^lawful  issue,'  denied  his  claim,  and  decreed  a  partition 
among  the  devisees  in  remainder.  The  correctness  of 
this  opinion  and  decree  is  the  only  question  now  to  be 
considered.  And  this  question  depends  upon  the  prop- 
er construction  and  legal  effect  of  the  will. 

The  words  *  with  issue,*  in  the  last  clause  of  the  cod- 
icil, were  obviously  written  by  mistake,  instead  of  the 
words  *  without  issqe;'  and  the  codicil  must  be  under- 
stood as  providing  for  the  case  of  Mrs.  Higdon's  dying 
without  lawful  issue,  and  not  for  the  case  of  her  leav- 
ing issue.  But  the  devise  over,  in  case  of  her  dying 
without  lawful  issue,  implies,  ce^inly  and  necessarily^ 
that  snch  issue  was  to  take  at  her  death;  and  the 
only  question  is,  whether  by  force  of  the  word  laufulf 
as  applied  to  issne^  the  illegitimate  son  is  to  be  exc^u.. 
4ed. 
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^  w*^  Upon  comparing  the  provision  for  Mrs.  Higdon  in 

Cartmbll  AC.  the  body  of  the  will  with  that  made  by  the  codicil,  it  is, 
we  think,  entirely  obvious  that  the  main  object  of  the 
codicil  was  to  correct  the  previous  provision,  so  far  as 
it  gave  to  William  Higdon,  the  husband,  an  interest  in 
the  estate  devised  for  the  benefit  of  his  wife.  It  was» 
probably,  ascertained  that  the  estate,  though  declared 
to  be  exempt  from  his  debts,  might,  in  truth,  have  been 
made  subject  to  them;  and  hence  the  necessity  of  the 
codicil,  which,  in  the  most  express  and  formal  manner, 
excludes  him  from  all  use  and  control,  and  confines  the 
use,  exclusively,  to  the  benefit  of  the  wife.  It  was  to 
make  a  more  formal  and  efiectual  provision  on  this  sub- 
ject, that  the  codicil  was  written  and  executed,  and  not 
with  any  view  of  defining  the  sort  of  issue  which  should 
take  the  estate  on  the  death  of  Catherine  Higdon,  or  of 
excluding  any  issue  which  she  might  have.  And  al- 
though the  word  lawful,  which  had  been  omitted  in  the 
original  devise,  is  introduced  into  the  codicil  as  qual- 
ifying the  word  heirs  (of  the  testator,)  and  the  word 
issue  (of  the  devisee  Catherine) ;  yet, '  as  it  is  cer- 
tain, that  it  has  not  the  slightest  effect  upon  the  import 
of  the  word  heirs,  but  leaves  it  to  import,  as  it  would 
have  done  standing  alone,  the  persons  entitled  by  law 
to  inherit  the  father's  estate;  so  if  instead  of  the  word 
issuCf  used  in  reference  to  the  daughter,  the  words 
•*heirs  of  her  body**  had  been  used,  we  might  have  felt 
fully  authorized  to  conclude  that  the  word  lawful,  pre- 
fixed to  "heirs  of  the  body,"  was  entitled  to  no  effect 
whatever,  but  left  these  latter  words  to  operate  accord- 
ing to  their  legal  and  technical  import,  as  indicating 
such  of  her  issue  as  were  entitled  by  law  to  inherit  her 
estate.  And  as  her  illegitimate  son,  being  under  our 
law  her  heir,  would,  in  this  sense,  be  the  lawful  heir  of 
her  body,  we  should  scarcely  hesitate  to  decide  that 
the  [contingency  of  the  mother  dying  without  lawful 
heir  of  her  body  had  not  happened,  and  that  the  son 
coming  under  that  description,  was,  notwithstanding 
the  illegitimacy  of  his  birth,  entitled  to  all  the  benefit 
which  would  have  accrued  to  a  legitimate  son,  either  a» 
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devisee  under  the  will,  or  as  heir  to  his  mother,  if  she         Blaol 
had  taken  an  estate  of  inheritance.  Cabtmjcll  ac. 

Such  a  construction  would,  of  course,  not  be  given, 
if  it  appeared,  or  should  be  inferred,  that  the  word  law- 
ful was  used  not  as  a  merely  formal  or  common  prefix 
to  the  word  heirs,  but  with  a  special  view  to  indicate 
legitimacy  of  birth,  as  a  requisite  qualification  of  the 
heir  or  devisee  referred  to.  But  there  is  not  the  sligl^t- 
est  ground,  either  in  or  out  of  the  will, so  far  as  appears 
by  this  record,  for  supposing  that  the  father  anticipated 
that  his  daughter,  then  a  married  woman,  might  have 
aa  illegitimate  child,  or  that  he  intended  to  provide 
against  it.  Nor  can  it  be  assumed,  or  even  presumed^ 
that  if  she  had  had  an  illegitimate  son  when  the  will  was 
made,  her  father  would,  on  account  of  her  fault,  have 
excluded  his  unoffending  grandchild  from  all  participa- 
tion in  his  estate,  and  left  him  a  vagabond  dependent 
upon  the  charity  of  others  for  sustenance  and  educa- 
tion* The  introduction  of  the  word  'lawful'  into  the 
the  codicil,  was,  as  we  infer,  the  mere  act  of  the  drafts- 
man who  intended  to  make  the  codicil  more  formal 
tbdn  the  original  provision,  for  which  it  was  to  be  a 
substitute,  and  therefore  implies  no  special  view  to  le- 
gitimacy of  birth.  And  as  the  main  object  of  the  cod- 
icil was  to  correct  the  original  provision,  with  respect 
]to  the  interest  thereby  given  to  the  husband  of  Cathe^ 
i^e  Higdon,  which  might  defeat  the  benefit  intended 
fcMT  her,  it  may  be  inferred,  that  the  attention  both  of 
tbe  testator  and  of  the  draftsman  who  probably  sug- 
gested the  necessity  of  this  correction,  was  chiefly  di- 
rected  to  such  a  remodeling  of  the  provision  as  would 
B^^ure  the  estate  to  the  use  of  the  wife,  free  from  the 
debts  of  the  husband ;  and  that  the  omission  to  providef 
B8  ii^  the  original  clause,  for  a  conveyance  of  the  es- 
tate to  the  testator's  daughter,  in  case  she  should  sur- 
Tlve  her  husband,  resulted  from  mere  inadvertance,  and 
from  overlooking  the  effect  which,  in  that  event,  the 
cpdicil  might  have  upon  her  interest.  For  not  only 
was  the  codicil  made  but  a  few  weeks  after  the  original 
will,  and  when,  so  far  as  appears,  nothing  had  occurred 
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Black  f^  Change  the  benevolent  feelings  of  the  father  towards 
QuiTMEiA  AC.  this  daughter;  but,  as  upon  comparing  the  two  clauses^ 
we  perceive  that  by  the  fir^t,it  was  only  upon  the  contin- 
gency of  Catherine  Higdon  dying  without  issue,  before  her 
husbandjthat  the  estate  is  devised  over  to  the  testator's  oth- 
er heirs,  it  may  be  supposed  that,  in  hastily  writing  the 
Codicil  for  the  purpose  of  annulling  the  husband's  in- 
terest and  securing  that  of  the  wife,  the  same  contin- 
gency was  alone  in  view,  and  wis  intended,  though 
not  fully  described.  And  as  if  it  hAd  been  fully  de- 
scribed, and  no  other  had  been  provided  for,  the  codicil 
might  ratwnally  have  been  considered  as  applying  ta 
that  contingency  alone;  and  as  thus  leaving  the  origi- 
nal clause  to  operate  in  the  other  contingency,  therein 
referred  to,  the  draftsman  and  the  testator  considering 
the  codicil  as  applying  alone  to  the  contingency  on 
which  the  estate  was  devised  over  by  the  original  clause, 
may  also  have  considered  the  original  clause  as  stiH  op- 
erating in  the  other  contingency. 

Under  these  viewsj  entertained  after  the  first  argu- 
ment of  this  case,  fe^tcept  that  we  had  not  minutely 
compared  the  original  clause  with  the  codicil,  further 
than  to  draw  the  conclusion  that  the  object  of  the  cod- 
icil was  mainly  to  correct  the  original  provision,  so  far 
as  it  gave  an  interest  to  William  Higdon,  the  husband, 
we  decided  the  case  on  the  assumption  that  the 
words  "lawful  issue,"  should  be  understood  merely 
as  designating  such  issue  as  might,  by  law,  inherit 
from  the  mother.  And,  being  under  this  view  of 
opinion,  that  whether  the  will  should  be  construed, 
as  hilending  the  issue  of  Catherine  Higdon  to  take^ 
by  descent,  from  her,  (which  could  only  be  by  sup- 
posing  the  inheritance  to  be  in  her,)  or  to  take,  as 
personcBdesignatoRf  that  is,  as  purchasers  or  devisees  un- 
der the  will,  her  illegitimate  son  would,  in  either  case, 
be  capable  of  taking,  as  heir  by  descent  or  as  heir  de- 
signated; and  that,  therefore,  the  contingency  on  which 
the  devise  over  was  to  take  effect  had  not  occurred,  the 
decree  excluding  him  from  the  division  was  on  this 
ground  reversed. 
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But  as  the  position  that  illegitimate  issue  might  fill  Black 
the  description  of  lawful  issue  was,  apparently,  incon-  CAaTMxix&c. 
sistent  in  itself,  and  certainly  inconsistent  with  the  ten- 
or  of  the  British  authorities,  a  re-argument  was  grant- 
ed, and  we  have  since  considered  more  maturely,  not 
only  the  position  above  stated,  but  also  the  will  and 
codicil  out  of  which  the  question  grows. 

With  regard  to  the  position  on  which  the  former  de-  The  term  *law- 
cision  was  based,  we  cannot  admit  that  the  British  au-  all  respects  tan* 
thorities,  founded  upon  laws  which  declare  a  bastard  to  furheire^^^Si 
be  ^ius  fiTiUius  and  wholly  incapable  of  inheriting  ^^'' 
even  from  his  mother,  and  therefore  not  coming  within 
the  description  of  *<heir  of  her  body,"  are  fully  appU* 
cable  to  him  under  our  laws,  which  giving  full  effect  to 
the  feet  that  he  is  certainly  the  son  of  his  mother, 
makes  him  her  heir,  and  thus  brings  him  within  the  de- 
scription of  '•*heir,  or  lawful  heir  of  her  body^"  For 
both  of  these  terms  have  precisely  the  same  meaning; 
both  meaning  such  issue  as  may  inherit  from  her,  which 
under  the  English  law  excludes,  but  under  ours  in* 
eludes  bastards.  But  upon  further  consideration,  we 
are  Inclilied  to  think  the  position  referred  to  was  erro- 
neous in  regarding  the  terms  ^^lawful  issue*'  as  in  atl 
resptots  equivalent  to  the  the  terms  ''lawful  heirs  of 
ber  body."  The  word  heir  or  heirs,  is  wholly  techni- 
cal, meatning  the  person  or  persons  who  may  by  law  in- 
berit.  The  words  "  heirs  of  the  body,"  are  equally 
tftdnticaU  meaning  such  of  the  issue  or  offspring  as 
tosjr  by  law  inherit.  And  it  is  only  by  a  liberal  andl 
iwMge&t  construction,  indicated  by  the  Content  or  by 
eifctiihstances,  that  either  of  these  expressioHS  is  heM 
ta  Mftlm  children  or  grandchildren.  The  word  issue  is 
»M  #holiy  technical,  but  has  a  natural  stgnificatiom 
mat  domtaoa  use,  including  all  the  offspring  or  descend- 
ants of  the  person,  whether  heirs  or  not.  It  is  there- 
fore not  id^itical  with  **heirs  of  the  body,'*  But  al- 
though it  always  includes  them,  it  is  not  confined  to 
them.  In  its  natural  and  <^mmon  use,  it  means  de- 
sceiidaiits  or  of&pring — and  as  the  phrase  **  lawful 
desceilKlxhts  or  offspring,"  would  clearly  exclude  illeglti- 

Vofc.  X.  25 
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BiJUjK        mate,  or  unlawful  descendants,  or  ofispring,  although 
CAmTMitLL  Ac.    they  might  inherit;  so,  although  the  word  issue  is  often 
used  and  understood  as  equivalent  to ''heirs  of  the  body," 
still,  as  it  has  also  a  natural  signification  and  common 
use,  precisely  equivalent  to  descendants  or  ofispring,  the 
fact  that  an  illegitimate  child  may  inherit  from  its  mo- 
ther, seems  hardly  to  be  a  suiBcient  ground  for  saying 
that  he  is  embraced  in  the  words  ''lawful  issue,"  as  he 
certainly  would  not  be  in  the  words  "lawful  descend- 
ants." 
Moses  Black,  therefore,  cannot  take  any  part  of  this 
Sm  ^^heru  estate,  except  as  heir  to  his  mother;  and  he  cannot  take 
from  the  mother,  as  her  heir,  unless  she  had,  under  the  will,  an  estate  of 

Dat  are  not  sucii  *    .      i  ./•     . 

•lawful  is  ue'  of  inheritance.  Whether  as  the  estate,  if  given  to  her  for 
will  uke  a  re-  life,  is  devised  over  upon  the  contingency  of  her  dying 
Stito^giYM  to  without  issue,  it  might  not,  upon  the  evident  implica- 
her  for  life,  then  tion  that  her  issue,  if  she  should  have  any,  should  take 

lo^her  'lawful  la-    .    .  .  .        .      ,  ,  ,  t  . 

•ue/  it  it  on  her  death,  be  enlarged  by  construction  or  im- 

plication into  an  estate  tail,  converted  by  our  statute 
into  an  absolute  fee  simple,  might  be  a  serious  question 
if  it  were  not  that  her  interest,  as  expressed  in  the  cod- 
cil,  is  equitable  only,  while  the  interest  of  the  issue 
would  be  legal;  and  as  the  two  estates  being  of  differ- 
ent quality  or  nature,  would  not  coalesce,  therefore, 
the  rule  in  Shelly's  case  would  not  apply.  Nor  are  we 
prepared  to  decide,  even  if  ihis  were  not  so,  that  the  es* 
tate,  given  expressly  in  trust  for  the  mother  for  life, 
should  be  enlarged  by  implication  even  into  an  equita- 
ble fee,  since  the  effect  would  be  to  give  to  herself  and 
husband  an  absolute  power  of  disposition  inconsistent 
with  the  general  object  of  such  a  limitation.  But  we 
are  of  opinion,  that  the  contingency  is  limited  by  the 
terms  and  nature  of  the  provision  to  the  time  of  Cath- 
arine Higdon's  death,  and  that  in  this  view  the  devise 
over  is  valid. 

Then,  although  there  might  possibly  be  such  a  con- 
A  deTite  to  troi-  struction  of  the  codicil,  in  accordance  with  the  conjec- 
oUi,  Vfenu^'  tural  view,  already  stated,  as  would  limit  its  operation 
Then  to  heHawl  ^  ^^  contingency  of  the  devisee,  Catharine  Higdon, 
fui  iMue,  girei  dying  without  issue,  in  the  lifetime  of  her  husband,  and 
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thus  leave  the  previous  clause  to  operate  in  the  contiU'         ^^^ 
gency  which  has  actually  happened  of  her  surviving    CAxnnLLAc. 
him,  in  which  case  she  would  have  had,  either  a  legal  to  A  no  luch  le- 
estate,  in  fee  simple,  under  the  first  devise  to  her,  or  a  fa  oLe  of  her 
right  to  a  conveyance,  in  fee,  under  the  original  trust  fn^cFtTm^te 
clause — ^we  think  the  inferences  which  would  favor  such  child. 
a  construction  are  not  sufficiently  conclusive  to  author* 
ize  us  to  disregard  the  express  letter  of  the  codicil,  ex-^ 
tending  the  trust  to  her  natural  life,  and  providing  thatf 
on  her  death  without  issue,  the  estate  should  vest  in  the 
testator's  heirs,  or  be  sold,  and  the  proceeds  be  divided 
between  them.    Without  supposing  any  diminution  of 
affection  for  his  daughter,  or  any  anticipation  deroga** 
tory  to  her,  the  testator  might  think  it  sufficient  to  se* 
cure  an  equal  portion  of  his  estate  to  her  during  her 
life;  and  if  she  should  have  no  issue,  to  give  it,  on  her 
death,  to  his  other  heirs,  who  might  be  deprived  of  it. 
If  the  absolute  fee  and  power  of  alienation  was  vested 
in  her,  even  after  the  death  of  her  husband.    We  sup- 
pose then  that  the  codicil,  absolutely,  supplants  the  trust 
clause  in  the  original  will;  and  that  as  the  legal  estater 
during  her  life,  was  vested  in  the  trustees,  and  was  to  pass 
to  others  on  her  death  without  lawful  issue,  she  having  in 
feet  died  without  lawful  issue,  never  had  any  interest,  but 
a  use  for  life,  and  perhaps  a  remainder,  contingent  on 
the  event  of  her  leaving  lawful  issue  at  her  death,  which 
did  not  happen.    There  was,  therefore,  no  estate  in  her 
which  could  descend  to  Moses  Black,  and  he  is  entitled 
to  no  portion  of  his  grandfather's  estate. 

The  decree  recognizes  his  right  to  the  interest  which 
his  mother  was  entitled  to  in  the  estate  of  her  mother^ 
who  died  before  her;  but  did  not  decree  it,  as  we  pre- 
sume,'because  it  was  not  expressly  prayed  for,  and  be-- 
cause  the  administrator,  in  whose  hands  it  was,  and 
who,  though  one  of  the  three  heirs  of  the  testator,  as- 
serts- the  right  of  Moses  Black  to  the  property  devised 
to  his  mother,  is,  as  may  be  inferred,  his  statutory  guard-* 
lan.  We  are,  therefore,  not  disposed  to  disturb  the  de^ 
cxee  in  this  respect. 
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{WAwmgmm         Wherefore«  no  error  being  perceived  to  the  prejudice 
HiaKBAuoK,      of  either  party,  the  decree  is  affirmed. 

C.  A.  Wickliffe  and  Grigsby  for  plaintiff;  /.  4r  W. 
L.  Harlan^  Robertion  and  B.  Hardin  for  defendants. 


Tkispasb.         Waggener  v$  Hihbaugh.     3  Cases. 

Case  55.  Ebrob  to  the  Hart  County  Covet. 

Justices  of  the  Peace.    Appends.     Trespass.     Tobacco, 

Costs. 
January  I9i      Jvdqb  Gr  ahxh  delitered  the  opinion  of  the  Court 

These  are  cases  of  warrants,  in  trespass  on  the  case. 
The  cMe  ttstfd.  issued  by  a  Justice  of  the  Peace  against  Highbaugh  for 
failing  and  refusing  to  issue  executions  in  accordance 
with  judgments,  theretofore  rendered  by  him  as  a  Jus- 
tice of  the  Peace,  in  favor  of  the  plaintiff  against  Lem- 
ons; each  of  the  judgments  being  for  a  sum  less  than 
five  pounds. 

On  the  trial  of  these  warrants,  judgments  were  ren- 
dered for  the  defendant  against  the  plaintiff  for  costs. 
The  plaintiff  appealed,  and  filed  his  appeal  with  the 
Clerk  of  the  County  Court.  Summons  on  the  appeal 
having  been  executed  on  Highbaugh,  he  appeared  at 
the  January  term  of  the  County  Court,  but  the  plain- 
tiff failing  to  appear  and  prosecute  his  suit,  (having 
perhaps  discovered  that  he  had  not  appealed  to  the 
proper  Court,)  the  Court  dismissed  his  suit,  and  render- 
ed a  judgment  that  the  defendant  recover  of  the  plain- 
tiff one  hundred  and  fifty  pounds  of  tobacco,  at  the  rate 
of  one  penny  per  lb.,  and  also  his  costs  expended,  &c. 
Each  of  these  judgments  is  now,  by  writ  of  error, 
i''***'*L?   ^  before  us.    Justices  of  the  Peace  had  not  jurisdiction 

xeftce  mui  no  ju*      -  /•  ,  ^ 

litdictkm  in  ca-  of  cases  of  trespass,  or  trespass  on  the  case,  until  it 
IT  xww^S^^  was  conferred  upon  them  by  the  act  of  I2th  February, 
IhS^MTUf  1840:  (3  &a^  Xau;,  378.)  The  fourth  section  of  that 
iwa  S*"ffi  *^*  8['^®^  ^^  ^^^  parties  litigant  the  right  of  appeal  ta 
Xaw^'ns.)       '  the  Circuit  Court;  and  provides  that,  on  an  appeal,  a 
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declaration  shall  be  filed,  and  the  cause  proceeded  on,      WA»o«Hia 
as  though  commenced  in  the  Circuit  Court.    When  the     Hiohbattoh. 
debt,  or  damages,  sought  to  be  recovered  before  a  Jus- 
tice of  the  Peace  are  under  five  pounds,  the  law  until 
the  passage  of  that  act  directed  the  appeal  to  the  Coun- 
ty Court. 

That  act,  however,  which  confers  on  that  ofiicer  a  The   etatote  of 
right  to  abjudicate  in  a  class  of  complaints  for  injuries  risdiction  in^  ca^ 
not  theretofore  within  the  pale  of  his  jurisdiction,  gives  -^^^  uwpww  "n 
to  the  party,  supposing  himself  aggrieved  by  his  judg-  ihecasetoJuati- 
ment,  an  appeal,  not  to  the  County  Court,  but  to  the  authorizes     an 
Circuit  Court,  and  prescribes  for  the  trial  in  the  latter  cSfcult  ^^Colm 
Court,  the  filing  of  a  declaration,  &c.     As  the  act  con-  ®"'y- 
ferring  the  jurisdiction  on  the  magistrate,  expressly  de- 
signates the  Circuit  Court,  as  the  tribunal  to  which  an 
appeal  shall  be  taken,  and  designates  the  proceedings 
to  be  had  in  the  Circuit  Court,   it  follows,  that  the 
appeals  in  these  cases  were  improperly  filed  in  the  Coun- 
ty Court,  that  Court  not  having  any  authority  to  enter- 
tain jurisdiction  thereof. 

The  law  awards  150  lbs.  of  tobacco,  at  a  penny  a  Where  an    ap- 

1  1  .      X  1    .    x.rr       L       /•  o.  peal  is  dismissed 

pound,  as  damages  against  a  plaintiff,  who  failing  to  because  improp- 
prosecute  his  suit,  shall  be  non-suited.    But  when  the  cdunfy  ^"cSun! 
law  forbids  the  plaintiff  from  further  prosecuting  his  Jggn'J^^J^  ^q^jI 
sdit,  it  surely  cannot  be  right  to  amerce  him  in  dama-  cult   Court,  no 
ges  for  failing  to  do  that  which,  by  law,  he  could  nat  be  'adjudged  a- 
do.     It  seems  to  us,  therefore,  that  in  each  of  these  ca-  fant'oi*" liS^Si]' 
ses,  it  was  error  to  render  a  judgment  against  the  mission,  but  only 
plaintiff  for  the  tobacco.    Bat  as  Waggener  brought 
the  case  into  the  County  Court,  and  the  parties  were 
within  the  jurisdiction  of  .that  Court,  which  generally 
has  jurisdiction  by  appeal  upon  all  judgments  for  sums 
less  than  five  pounds,  it  seems  to  us  that  the  judgment 
for  costs  incurred  by  the  defendant,  was  not  improper- 
ly rendered,  notwithstanding  the  County  Court  could 
not  rightfully  try  the  appeal. 
It  is,  however,  insisted  that  this  Court  cannot  enter-  V^^    p^^^^   ^^ 

A  •      •      .  J.   ^.  /.    I  .        n  -  Appeals  has  no 

tarn  jurisdictjon  of  the  writ  of  error  prosecuted  from  jurisdiction    to 
the  judgment  of  the  County  Court    The  act  to  amend  of'T^ter* 
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WACMsan      ««an  act  establishing  the  Court  of  Appeals,"  approved 
HiQH»Auog>     December  1801,  (1  Stat.  Law,  133,)  enacts  '^hat  no  ap« 
Coort  ajgirmng  peal  shall  be  taken  from  the  County  Court  on  a  judg* 
jud5menr"oi  a  ment  affirming  or  reversing  the  judgment  of  a  Justice 
Peace?  *But^^it  ^^  ^^®  Peace,  nor  shall  a  writ  of  error  be  issued  from 
TOjy    '«▼««  . »  the  Court  of  Appeals  to  reverse  the  same."     If  the 
idng  iiuch  caae  judgment  of  the  Gounty  Court,  be  either  an  affirmance 
a^ad^rooVtZ  or  reversal  of  the  judgment  of  the  Justice,  it  is  mani- 
fest that  this  Court  cannot  revise  that  judgment  or  cor- 
rect  any  errors  in  it ;  but  if  it  be  not  either,  then,  as 
this  Court  has  the  power -to  affirm  or  reverse  the  judg- 
ments of  all  inferior  Courts  in  the  Commonwealth,  ex- 
cept in  eases  where  that  power  is  restricted  by  law,  we 
may  and  should,  where  a  case  is  brought  before  us,  and 
not  thus  restricted,  do  justice  to  the  parties  litigant,  by 
correcting  an  erroneous  judgment.    It  will  be  seen,  by 
an  inspection  of  the  judgments  or  orders  of  the  Coun- 
ty Court,  in  these  cases,  that  there  is  neither  an  affirm- 
ance or  reversal  of  the  judgment  of  the  Justice  of  the 
Peace.    The  plaintiff's  appeal  is  dismissed  because  of 
bis  failure  to  prosecute  his  suit,  and  damages  and  costs 
awarded  against  him ;  but  not  a  word  is  said  about  the 
judgment  of  the  Justice.    Suppose  that  Court  had  had 
jurisdiction  of  the  appeal,  and  that  the  time  allowed 
by    law  for  prosecuting  an  appeal  had  not  expired, 
could  this  judgment,  or  order  of  the  County  Courts 
have  been  plead  in  bar  to  an  appeal  subsequently  pros- 
ecuted?   It  seems  to  us  it  could  not  have  been  so  plead. 
There  was  no  trial  on  the  merits;  but,  in  fact,  only  a 
non-suit  of  the  plaintiff  for  failing  to  appear  and  prose- 
cute his  suit.    We  think  the.cases  do  not  come  within 
the  interdict  of  the  act  of  1801,  and  not  being  forbid- 
den, this  Court  may  entertain  jurisdiction  of  these  writs 
of  errors. 

Being  of  the  opinion  that  the  judgments  of  the  Coun- 
ty Court  are  erroneous,  so  far  as  they  award  damages 
of  150  lbs.  of  tobacco  against  the  plaintiff,  the  judg- 
ment in  each  case,  is,  therefore,  reversed,  and  remand- 
ed to  that  Court,  with  directions  to  render  judgment  in 
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accordance  with  this  opinion.    Each  party  to  pay  his  Willh 

own  costs  in  this  Court.  Caldwxix. 
Waggener  for  plaintiff;  Craddock  for  defendant. 


Willis  vs  Caldwell.  Chancbrt. 

Error  to  the  Adair  Circuit.  Case  56. 

Mortgages.    Sureties. 
JuDSB  Gbabak  delivered  the  opinion  of  the  Court  January  19. 

The  third  section  of  the  act  of  1838,  {^Stat.  Law,  '^rM„ibe'd'^"o° 
559)  declares  that  after  first  July,  1838,  sureties  on  bringing  «uiu  a- 
all  written  obligations  other  than  those  provided  for  in  f  JThe  statute  of 
the  first  and  second  sections  of  that  act,  shall  be  dis-  y^^  j^g^g^  ^^*- 
charged  from   all  liability  on  such  obligations  when  ^    P^®J^?^  *' 
seven  years  shall  have  elapsed  without  suit,  after  the  available       in 
cause  of  action  accrued  thereon.    The  discharge  given  Judgment  atlaw! 
by  this  act  is  legal,  and  not  equitable.    Like  the  ordi- 
nary statute  of  limitations  in  actions  of  assumpsit,  and 
other  actions  at  law,  if  the  defendant  fails  to  plead  at 
law,  he  cannot  afterwards  in  a  suit  in  equity,  be  permit- 
ted to  rely  on  the  lapse  of  time;  so  in  this  case,  the  de- 
fendant might  have   plead  at  law,  the  lapse  of  seven 
years  from  the  time  when  the  cause  of  action  accrued, 
and  thus  have  defeated  the  plaintifi's  action;  but  not 
having  availed  himself  of  that  privilege,  he  now  speaks 
too  late,  and  cannot  be  heard  in  a  court  of  equity. 

The  complainant,  William  Caldwell,  is  not  therefore  a  mortgagee 
entitled  to  relief,  because  of  the  failure  of  the  obligee  to  tor^^ofVe  morl- 
sue,  at  law,  until  seven  years  had  elapsed  after  the  note  l^^  accepting 

1  ,     '      _        ,        -^  ^  ,  ,  1.    1    *  mortgage    as 

became  due.  But,  by  reason  of  the  other  matters  rened  ^eii  for  hw  own 
upon  in  his  bill,  he  is  entitled  to  relief  in  chancery,  but  the  indemnity  of 
not  to  the  full  extent  of  that  given  by  the  decree.  The  {^e  mo/JaJSr  il 
mortgage  executed  by  John  J.  Caldwell  to  Willis  and  Jj^  %^^^]ll 
Cole,  expressly  conveys  the  land,  negro,  and  personal  ceeds  of  the 
property,  to  the  grantees  to  secure  the  payment  of  the  pro  rauu  **  ^ 
sums  of  money  mentioned  in  the  mortgage,  ^^and 
to  indemnify  and  keep  secure  his  securities  in  the 
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WiLLii  several  cases  wherein  he  has  given  security."  William 
Caldwjbix.  Caldwell,  the  complainant,  was  surety  in  two  of  the 
notes  mentioned,  and  Ewing  was  surety  in  another. 
The  sureties,  by  the  terms  of  the  mortgage,  had  an  equi- 
table interest  in  all  the  property  mentioned  in  the  mort- 
gage; they  are  in  fact  virtually  mortgagees,  though 
not  named  as  such  in  the  deed.  Willis  and  Cole  re- 
ceived the  conveyance,  not  only  as  a  security  for  the 
debts  due  to  them,  but  for  the  additional  purpose  of  say* 
ing  the  sureties  as  far  as  possible  from  injury.  There 
is  no  preference  of  debts,  no  priority  or  precedence 
given  to  one  debt  over  another.  The  property  was 
equally  bound  for  the  whole,  and  if  insufficient  to  pay 
the  whole,  then  so  far  as  its  value  extends,  it  should  be 
appropriated  to  each  debt  in  proportion  to  Its  amount 
to  the  whole.  The  mortgagees  should,  as  to  the  sure- 
ties, be  regarded  as  trustees,  holding  the  title  for  the 
mutual  benefit  of  themselves  and  the  sureties.  It  would 
be  manifestly  unjust,  first  to  take  a  conveyance  of  all 
their  debtors  property,  thereby  preventing  the  sureties 
from  subjecting  it  to  their  demands,  if  they  should  pay 
the  debt,  or  at  least  only  subjecting  It  subject  to  the 
mortgage,  and  then,  after  thus  taking  the  property  in 
their  own  hands,  to  appropriate  the  whole  of  it  to  the 
payment  of  their  other  demands,  to  the  exclusion  of 
those  for  which  they  have  personal  security.  Basing  a 
decree  on  the  principle  of  apportioning  the  property  to 
the  debts,  there  is  no  difficulty  in  rendering  a  decree. 
The  complainant,  Willis,  received  the  negro  man  Harry 
at  $850«  She  is  justly  chargeable  with  $100  for  the  rent 
of  the  land.  The  land  has,  under  the  decree  of  the 
Court  in  this  cause,  been  sold  for  the  sum  of  $1300.  De- 
duct from  this  last  sum  the  $90  allowed  the  commis- 
sioner for  his  services,  there  remains  the  sum  of  f  1380> 
to  which,  adding  the  aforesaid  $850  and  $100,  we  haye 
the  agregate  of  $2,S}30.  Take  the  several  sums  due  to 
Mrs*  Willis,  as  mentioned  in  the  mortgage,  and  add 
thereto  the  sum  of  $670  49^  paid  by  her  on  the  38th 
Jia^ary,  1842,  to  Cole,  th^  whole  6um  due  to  her  will 
be  ihm  adeertaified*    Apf>r<!rprfate,  pr^  rdtd^  ih«  ifaid 
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isiim  of  $2,230  to  the  several  sums  due,  and  giving  td  ^^^ 
the  two  notes  on  which  William  Caldwell  is  surety,  and  Calpw»lu 
on  which  judgment,  at  law,  has  been  had,  the  portion 
of  credit,  to  which  each  one  is  entitled,  will  be  thus  as- 
certained, and  should  be  directed  to  be  done  by  decree. 
For  these  sums,  the  injunction  granted  the  complainant 
should  be  perpetuated^  but  for  the  residue  of  the  judg- 
ment enjoined,  the  injunction  should  be  dissolved  with 
damages.  The  complainant  is  entitled  to  his  costs  in 
the  chancery  suit.      j 

We  do  not  regard  the  proof  as  suiBcient  to 
show  such  a  purchase  of  the  land  by  Mrs.  Willis^ 
as  can  be  enforced.  If  one  was  made,  it  was  by 
parol,  and  is  expressly  denied  by  both  the  supposed 
contracting  parties.  All  that  the  complainant  can  ask| 
is  that  the  sum  for  which  the  land  sold  be  appropria- 
ted as  herein  before  suggested  to  the  payment  of  the 
mortgage  demands.  Nor  shall  she  be  charged  with  the 
persona)  property  used  by  John  J.  Caldwell.  It  does 
not  appear  that  she  had  notice  of  the  existence  of  the 
mortgage  until  after  the  crop  had  been  consumed,  and 
the  personal  property,  which  was  of  but  small  valuer 
had  beqn  wasted  or  used  by  the  mortgagor.  Besides 
this,  the  complainant  had  an  interest  in  the  mortgagei 
not  indirectly  or  impliedly*  but  expressly  secured  to  him; 
and  he  might  have  interferred,  and,  by  proceedings  in 
equity,  have  prevent^  the  waste  of  the  property^  real 
and  personal 

Bat  for  the  reasons  herein  suggested,  the  decree  of 
the  Circuit  Court  is  reversed,  and  the  cause  remanded, 
with  directions  to  render  a  decree  in  conformity  with 
thi9  Qpinion. 

Loughborough  4*  BaUatd  for  plaintiff;  R.  4*  -^*  ^^'^' 
r^e  for  defendants. 
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Chancery.  Upshaw  VS  McBride,  &C. 

Case  57.  Error  to  the  General  Circuit. 

Limitation,    Estoppel.    Presumption. 

January  2U      ^i>s<  Siuvaon  deliTered  the  opinion  of  the  Court 

In  the  year  1798,  William  G|iamberlain  and  Lyne 
Caae  stated.  Shackelford  executed  to  Edwin  Upshaw  an  obligation 
by  which  they  bound  themselves  to  convey  to  him  a 
tract  of  land  containing  one  thousand  acres,  entered 
and  surveyed  in  the  name  of  Javin  Miller,  and  to  war- 
rant the  title  to  the  same,  to  the  said  Upshaw,  his  heirs, 
&c. 

In  the  year  1803,  Chamberlayne  conveyed  said  land 
to  Upshaw  by  deed,  containing  a  clause  of  general  war- 
ranty. The  land  had  been  previously  conveyed  to 
Chamberlaine  by  one  Armstrong,  to  whom  it  had  been 
conveyed  by  Mary  Parsons,  who  claimed  to  be  the  mo- 
ther and  heir  at  law  of  Javin  Miller,  deceased,  in  whose 
name  the  land  had  been  entered  and  surveyed,  and  to 
whom  a  patent  issued  in  the  year  1824,  after  his  death. 
Lyne  Shackelford  does  not  appear  ever  to  have  had  any 
title  to  the  land. 

This  suit  in  chancery  was  commenced  by  Upshaw  in 
the  year  1840.  He  states  the  foregoing  facts  in  his  bill^ 
and  alleges  that  about  the  year  1819,  James  Metcalfe, 
who  had  married  one  of  the  daughters  of  Lyne  Shack- 
elford, took  possession  of  said  tract  of  land,  in  conjunc- 
tion with  some  of  the  other  heirs  of  Shackelford,  who 
had  died,  claiming  the  land  as  having  belonged  toShack- 
elford,  and  asserting  a  right  to  it  as  his  heirs.  That 
Metcalfe  afterwards,  with  full  knowledge  of  complain- 
ant's claim,  caused  two  surveys  of  five  hundred  acres 
each,  to  be  fraudulently  made  on  Kentucky  Land  Of- 
fice warrants,  embracing  the  whole  of  the  land;  and,  by 
further  fraud,  obtained  pateYits  therefor,  in  his  own 
I  name,  elder  in  date  than  the  patent  to  Javin  Miller^ 
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That  Metcalfe,  after  the  patents  were  issued,  had  con-  w^ihaw 
veyed  portions  of  the  land  to  the  other  heirs  of  Shack-  McBmpg  to?. 
elford,  by  which  the  fraudulent  combination  among 
them  to  cheat  him  of  out  the  land,  was  fully  demonstra- 
ted. He  made  the  heirs  of  Shackelford  defendants,  al- 
leged that  they  had  received  assets  to  a  considerable 
amount,  and  prayed  that  they  might  be  required  to  ex- 
ecute to  him  a  deed  for  the  land,  in  fulfilment  of  their 
ancestor's  obligation  and  surrender  to  him  the  possess- 
ion of  it. 

Metcalfe  answered  denying  that  he  took  possession 
of  the  land,  claiming  it  under  Lyne  Shackelford,  who  he 
denies  ever  had  any  title  to  it.  Admits  that  he  appro- 
priated and  obtained  patents  for  it,  under  Kentucky 
treasury  warrants,  believing  that  the  land  was  vacant. 
Denies  all  knowledge  of  the  complainant's  claim  or 
right  to  the  land;  and  alleges  that  he  and  those  claiming 
under  him,  have  been  in  possession  of  it  ever  since  the 
year  1819,  claiming  it  as  his  own.  He  denied  that  his 
wife,  or  himself,  had  ever  received  any  assets  from  Shack- 
elford's estate.  He  states  that  if  Lyne  Shackelford  ev- 
er executed  such  a  bond  as  the  complainant  relies  upon, 
which  is  not  admitted  but  denied,  it  was  executed  by 
him  merely  as  the  surety  of  Chamberlaine,  and  has 
been  long  since  satisfied.  He  relied  upon  his  elder  title, 
the  statute  of  limitations,  and  the  staleness  of  the  com- 
plainant's claim. 

As  no  right  or  title  to  the  land  descended  from  Shack-  a  vendor  with- 
elford  to  his  heirs  at  law,  the  complainant  cannot  de-  wards  ^acquiriog 
mand  from  them  a  specific  execution  of  the  contract  \]^l^  *ben"efi?'  of 
of  their  ancestor.    If  Shackelford  had  been  the  owner  ^/^.J^ndee— but 

r    t      t       ^  11  1  .111  .     if   Ibe     heir   of 

of  the  land,  or  had  any  title  to  it,  either  legal  or  equi-  such  Tendor  ac- 
table, at  the  time  he  executed  his  obligation  to  the  com-  cannot  be  *com^ 
plainanti  in  conjunction  with  Chamberlaine,  and  that  Se^u^ru^wl 
title  had  passed  to  his  heirs  at  law  upon  his   death,  jwer  in  damages 

i_  lit  ^  r  -n      .  "*'     failing     to 

they  would  have  been  compelled,  m  a  Court  of  Equity,  convey     unless 
to  have  conveyed  it  to  the  complainant.    But  it  does  tets  from^ihc  an^ 
not  follow,  that  they  are  bound  to  convey  him  any  oth-  ^®"^'^' 
er  title  they  may  have  acquired  to  it,  even  with  a  knowl- 
edge of  his  claim.     Admitting  that  Shackelford  was 
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UivMAw        0jje  Qf  the  vendors,  then  any  title  which  he  might  have 
MoBMDMdc.     subsequently  obtained,  would  have  enured  to  the  bene* 
lit  of  his  vendee.    But  his  contract  only  imposes  on  his 
heirs  an  obligation  to  convey  any  title  which  may  have 
descended  to  them  from  him,  or  to  respond  in  dama- 
ges, so  far  as  they  may  have  received  assets  for  a 
breach  of  any  of  its  stipulations.    In  other  respects 
they  occupy  the  attitude  of  third  parties,  and  as  their 
ancestor  never  had  any  title  to  the  land,  they  as  heirs, 
are  under  no  obligations  to  convey  it  to  the  com  plainant, 
or  to  surrender  any  title  to  it,  wt^h  they  have  acquir- 
ed since  his  death. 
Had  Shackelford  joined  in  the  execution  of  the  deed 
Th«  heir  of  one  made  by  Chamberlaine  to  the  complainant,  his  heirs 

who  has  convey*  r  ' 

9d  land  u  estop*  would  have  been  estopped  to  deny  that  he  had  title  at 
{he  uicenor  had  ^^  time.    But  that  estoppel  could  not  have  imparted 
he^conWyeV^™^  ^^^  equity  to  the  complainant,  or  given  him  any  right 
to  relief  in  a  Court  of  Chancery,  although  it  would  have 
enabled  him  to  have  maintained  a  suit,  at  law,  against 
the  heirs  for  the  land* 
There  is  no  evidence  that  Metcalfe  or  his  wife  ever 
TcyuJpe  ^"^  uSdSr  ''^^^^^^d  any  part  of  Shackelford's  estate  after  his  death « 
ihe  circumaian-  The  complainant  did  exhibit  the  will  of  Shackelford,  by 
presumed  to  be  which  it  appeared,  that  the  testator  had  made  specific 
the^faVte  0V40  Revises  to  his  children;  and  had  also  devised  to  thena 
xean.  the  residue  of  his  estate,  after  the  payment  of  his  debts. 

But  there  is  no  testimony  that  any  part  of  the  estate 
was  ever  received  by  Metcalfe  or  bis  wife,  and  as  they 
have  denied,  any  of  it  ever  came  to  their  hands,  the 
probability  is,  it  was  all  exhausted  in  the  payment  of 
debts.  The  covenant  of  warranty,  therefore,  creates 
no  obligation  on  Metcalfe,  even  if  it  could  for  any  pur- 
pose, be  relied  upon  by  the  complainant  in  a  Court  of 
Equity. 

Inasmuch,  however,  as  the  bond  executed  by  Cham- 
berlaine and  Shackelford  was  dated  in  1798,  and  a  deed 
for  the  Innd  was  made  by  Chamberlaine  to  the  com- 
plainant in  1803,  and  this  suit  was  not  commenced  uq-> 
til  upwards  of  forty  years  afterwards,  the  presnmptioa 
is  almost  conclusive  that  the  stipulation  for  a  convey- 
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ance  of  the  title»  was  considered  by  the  parties  as  fully  Umiuw 
complied  with  and  satisfied  by  the  deed  executed  by  McBmipa  ^w. 
Chamberlaine.  This  presumption  is  fortified  by  the 
faety  that  Shackelford  had  no  title  to  the  land,  it  hay- 
ing been  previously  conveyed  to  Chamberlaine;  and  it 
is  not  repelled  by  any  of  the  facts  or  circumstances 
proved  in  the  cause.  If  the  stipulation  in  the  bond  for 
a  conveyance  of  the  land  is  to  be  regarded  as  having 
been  complied  with,  and  we  think  it  should  under  the 
circumstances,  the  consequence  is,  that  the  complain- 
ant's equity,  so  far  as  it  is  based  upon  a  right  to  a  spe- 
cific execution  of  the  contract,  has  completely  failed. 

If,  however,  the  defendants  took  possession  of  the  OoehaTlng taken 
land  under  the  complainant's  title,  claiming  it  as  the  TpMUcuiar^titie 
heirs  of  Shackelford,  and  afterwards,  while  so  possess*  f^^^^piieMTon"! 
ed,  obtained  an  elder  leffal  title,  do  these  facts  create  «««•«. •«»  adter- 
an  equity  in  the  complainant,  and  authorize  him  to  ap- 
ply to  a  Court  of  Chancery  for  a  surrender  and  con- 
veyance of  the  legal  title  and  the  possession?    They  da 
not,  in  our  judgment,  have  this  efiect.    If  they  acquir- 
ed the  possession  of  the  land  under  the  complainant's 
daim,  the  defendants  could  not,  whilst  in  possession,  set 
up  and  rely  upon  any  other  claim  in  opposition  to  it, 
unless  they  had  openly  assumed  a  hostile  attitude  and 
possession,  with  the  knowledge  of  the  complainant,  and 
had  continued  such  adverse  holding  a  sufficient  tength 
of  time  to  bar  his  right  of  entry.    But  they  would  be 
nnder  no  equitable  obligation  to  conve/to  him  the  title 
thus  acquired,  but  might,  after  having  restored  the  pos- 
session, if  they  were  bound  to  do  so,  assert  their  own 
title  to  the  land. 

But  the  complainant's  remedy  on  this  ground  would 
be  in  a  Court  of  Law.  If  the  defendants  entered  un- 
der his  title,  and  in  subordination  to  it,  they  are  estop- 
ped to  deny  it,  or  to  rely  upon  any  other  title,  until 
they  restore  the  possession  to  him.  His  legal  remedy 
is  full  and  ample,  unless  he  has  lost  it  by  negligence  and 
unreasonable  delay  in  asserting  his  rights.  If  he  has 
permitted  the  defendants  to  continue  an  open  and  no- 
toriously  adverse,  uninterrupted  possession,  until  hH 
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HAnczxx  right  of  entry  has  been  barred,  that  does  not  give  him 
BAnewMA.  a  right  to  relief  in  equity.  His  remedy  is  purely  legal ; 
KAmi^  Ba«c  ^^j  ^^^  decree  of  the  Court  below  dismissing  his  bill 

^^'^ was  correct. 

Wherefore  the  decree  is  affirmed. 
L.  Hordiox  plain tiffi;  Morehe€td  4*  Reed  for  defend- 
ants. 


Haskell  t^^  Bakewell, 
Ghancert.  Franklin  Bank  vs  Same, 

Ccue  58.  Error  to  the  Louisville  Chancery  Court. 

January  22*      Jvdob  Grahau  deliTered  the  opmion  of  the  CaaxL 

The  complainants  being  judgment  creditors  of  W.6. 
Cue  lUtod.  Bakewell,  instituted,  severally,  a  suit  in  chancery  to  set 
aside,  as  fraudulent,  a  conveyance  of  a  lot  of  ground. 
No.  61,  in  Louisville,  made  by  Bakewell  to  John  Brand, 
by  deed,  dated  28th  April,  1833,  and  a  mortgage  from 
Bakewell  to  Brand  on  another  lot  of  ground,  the  mort- 
gage being  dated  10th  January  1942,  The  deed  was 
made  without  Brand's  knowledge,  and  it  does  not  ap- 
pear that  he  was  apprised  of  its  existence  until  a  year 
after  its  date.  It  was,  however,  acknowledged  before 
the  Clerk,  and  recorded  in  the  proper  office  in  Decem- 
ber 1833.  On  the  3d  May,  1834,  Bakewell  wrote  to 
Brand  &  Son  a  letter,  in  which  he  uses  the  following 
language :  ^^  I  leave  for  New  Orleans  this  day.  Lot 
No.  61,  comer  of  Main  and  10th  streets,  in  this  place, 
(Louisville,)  is  recorded  in  the  name  of  John  Brand, 
which,  if  my  debts  to  your  worthy  and  much  esteemed 
family  are  all  paid,  and  I  should  die,  is  to  be  held  three 
years,  and  then  transferred  to  my  wife ;  if  she  is  not 
living  then,  I  wish  it  transferred  to  my  brother,  T.  W. 
Bakewell.  Having  a  snug  little  fortune  besides  this  lot, 
I  took  the  liberty  of  transferring  it  to  my  friend  J.  B., 
to  have  it  entirely  out  of  the  reach  of  the  casualties  of 
mercantile  life."    Bakewell  made  his  contemplated  trip 
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to  New  Orleans,  and  returned  home.    It  is  proved  that       ^*l^ 

Bakkwxll. 
Fbahklzh  Baxk 


Samk. 


on  the  28th  December,  1834,  Bakewell  again  wrote  to     _^^ 

Brand,  in  which,  after  mentioning  the  deed  for  lot  61,  *  m 
sent  by  Edward  McCallister,  Esq.,  some  time  previous,  ""'"^ 
he  says:  «*I  have  since  paid  every  debt  I  owed  at  that 
time,  and  I  now,  beg  the  favor  of  you,  as  life  is  uncer- 
tain with  all  of  us,  to  mention  this  lot  in  your  will,  or 
so  arrange  it,  that,  in  case  we  are  taken  by  surprise, 
my  wife  will  have  this  lot  free  and  distinct  from  all  my 
other  concerns."  In  answer  to  which  letter,  (the  same 
witness  proves)  that  Brand,  in  a  letter  to  Bakewell,  da- 
ted 30th  December,  1834,  says :  "With  regard  to  the 
deed  for  lot  No.  61,  Main  street,  Louisville,  I  made  a 
codicil  to  my  will  immediately  on  receiving  it,  to-wit ; 
it  is  further  my  will  and  desire,  that,  whdflhs,  a  lot  of 
ground  situated  in  the  city  of  Louisville,  containing 
about  half  an  acre,  known  by  its  number,  61,  and  cor- 
ner of  Main  and  Tenth  streets  in  said  city,  which  was 
deeded  to  me  by  my  particular  friend,  W.  G.  Bakewell, 
Esq.,  and  his  wife  Alicia,  by  deed,  bearing  date  28th 
April,  1833,  as  recorded  in  the  Clerk's  office  of  Jefferson 
County  Court;  now  it  is  my  will  and  desire  that  the 
above  named  lot,  with  all  the  appurtenances,  (at  my 
death,)  shall  be  deeded,  in  fee  simple,  to  W.  G.  Bake- 
well's  wife  Alicia,"  &c.  It  is  also  proved  that  Mrs. 
Bakewell  copied  Bakewell's  last  letter  to  Brand,  and 
when  Brand's  answer  was  received,  she  folded  it  up 
with  the  copy,  and  kept  them  in  her  possession. 

Bakewell  was  the  factor  of  Brand,  and  received,  oc- 
<»8ionally,  bagging,  rope,  &c.,  for  him  and  his  son,  and 
sold  them.  From  the  accounts  between  the  parties,  at 
the  date  of  the  deed,  and  at  the  dates  of  Bakewell's  let- 
ters, it  does  not  appear,  that  at  either  of  said  dates,  he 
owed  J.  Brand  any  thing.  At  the  date  of  the  deed, 
the  account  exhibited,  shows  that  he  owed  Brand  & 
Son  about  two  thousand  dollars.  There  were,  howev- 
er, running  accounts  between  the  parties.  At  the  time  of 
the  mortgage  in  1842,  he  appears  to  have  been  largely 
in  debt  to  Brand.  There  is  no  evidence  that  Bakewell 
except  as  to  Brand,  or  Brand  &  Son,  was  owing  any 
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^*^"*       person  at  the  date  of  the  deed,  or  of  the  letters  ia  De* 

Ba«w«ll.     cember,  1834.    He  was  a  merchant,  engaged  in  lai^ 

V9  business,  and  no  doubt,  at  the  date  of  the  deed,  and  in- 

^ deed  at  all  times,  owed  some  amount  to  persons  with 


whom  he  had  dealings,  as  is  customary  with  most  per« 
sons  largely  engaged  with  mercantile  transactions;  but 
it  is  proved  by  the  uncontradicted  and  unimpeaohed 
testimony  of  several  witnesses  that  at  and  before  the 
date  of  the  deed,  in  1833,  he  was  a  wealthy  merchant 
in  fine  credit;  that  he  had  estate  to  the  value  of  from 
one  hundred  thousand  to  one  hundred  and  eighty  thou- 
sand dollars,  and  that  he  might  safely,  without  any  dan- 
ger of  imputation  of  fraud,  have  secured  to  his  wife 
ten  times  the  value  of  the  lot  conveyed  to  Brand.  He 
continued  fi  these  prosperous  circumstances  until  the 
years  of  1841  and  18^,  when  he  failed  to  a  large 
amount.  It  is  not  shown  at  what  time  the  liabilities 
accrued  which  caused  his  ultimate  failure.  The  debt 
to  Haskell  was  created  in  1839,  and  the  judgment 
which  the  Franklin  Bank  obtained  against  him,  was  in 
April  1843.  The  date  of  the  transaction  on  which  the 
judgment  was  had,  is  not  stated  in  the  record.  It  is 
proved  that  Bakewell,  after  this  conveyance,  listed  the 
property  for  taxation,  paid  the  taxes,  rented  out  and 
received  the  rents  of  the  property  as  his  own,  and,  at 
one  time,  was  about  to  erect  a  building  on  the  lot.  It 
is  also  proved,  that  at  the  time  of  Bakewell's  failure, 
he  owned  a  large  real  estate  in  Louisville  and  Coving- 
ton, and  that  his  wife  (trusting,  as  is  said,  no  doubt  tru- 
ly, to  her  title  to  lot  61,)  relinquished  her  right  of  dow-* 
er  in  all  said  property,  and  thereby  permitted  the  cred- 
itors to  have  the  entire  proceeds  thereof.  She  is  now 
dead,  and  died  childless,  and  her  heirs  claim  the  lot  61. 
The  foregoing  are  substantially  the  facts  of  these  two 
Decree  of  the  suits  in  chancery,  which  were  consolidated  and  beard 
«^"^*>'-  together.  The  ChanceUor  dismissed  the  bills  without 
prejudice,  and  the  complainants  have  brought  the  cases 
to  this  Court  for  revisica. 

One,  who  is  not  in  debt,  may  convey  to  his  wife,  or 
other  relative^  a  portion  of  his  estate,  and  such  convey- 
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ance  cannot  be  held  as  fraudulent,  unless  it  was  made      Haiua 
with  the  intention  of  becominff  indebted,  and  the  ob-  .Bakbwsu. 
ject  of  the  deed  was  to  prevent  the  subjection  of  the  99 

property  to  the  payment  of  such  future  debts.    It  is  ^^*^ 

often  regarded  by  persons  engaged  in  hazardous  pur*  ed^^may  ^ttio 
suits,  to  be  a  sacred  duty  to  wife  and  children,  to  set  ^  yj^jj^it*^  ^^t 
apart,  by  conveyance,  for  their  use,  a  certain  and  rea-  done  with  the 
sonable  portion  of  their  estate,  when  they  are  free  from  in  debt 
the  shadLles  of  debt,and  thereby  to  keep  them  somewhat 
secure  from  suffering  the  ills  of  poverty,  to  which  those 
engaged  in  the  trafic  of  buying  and  selling,  seem  to  be 
peculiarly  liable.  If  this  object  be  carried  out,  freed  from 
all  fraudulent  intents,  it  cannot  be  contemned.  A  deed 
for  real  estate,  recorded  in  the  office  of  ^jj^e  County 
Court,  in  which  the  land  lies,  is  open  to  the  inspection 
of  ail  who  think  proper  to  examine  the  public  records; 
and  he  who  contemplates  giving  credit  to  another,  on 
the  faith  of  real  estate,  knows  well  where  he  may  as- 
certain whether  it  in  truth  belongs  to  him  to  whom  he 
is  about  to  give  credit.  According  to  the  evidence  in 
this  cause,  Bakewell  might  not  only  in  1833,  but  for 
some  years  afterwards  have  conveyed  this,  and  more 
valuable  lots  to  a  trustee  for  the  benefit  of  his  wife,  and 
no  one  could  have  suspected  him  of  any  fraudulent  de- 
sign, nor  could  a  subsequent  creditor  have  successfully 
assailed  such  conveyance.  Having  attempted  to  effect 
the  same  object  by  a  more  circuitous  and  awkward 
mode,  and  to  the  object  of  his  affections  a  more  danger- 
ous mode,  ought  the  transaction  to  be  now  set  aside  be- 
cause of  his  failure  thus  to  convey,  directly  and  immedi- 
ately, to  his  wife,  or  to  a  trustee,  for  her  benefit?  The  in- 
terest of  his  wife  was  in  peril,  until  the  reception  of 
Brand's  letter  in  December  1834;  but  that  letter  gave 
that  protection  to  the  wife  which  the  deed  ought  to 
have  done,  and  which  the  husband  intended  should  be 
done.  When  this  letter  was  written  and  received, 
there  is  no  proof  that  Bakewell  then  owed  one  cent  to 
any  human  being;  the  deed  was  publicly  recorded; 
any  creditof  could  have  seen  it  at  any  time.  It  is  not 
pretended  that  these  complainants,  or  others,  gave  him 
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"^••"^"'■**'-  credit  because  of  lot  No.  61.    The  facts  that  he  paid 
P^  ^*'i«°'  ^he  taxes,  rented  the  property,  and  received  the  rents, 

!_  do  not  militate  against  the  claims  of  his  wife  or  her 

heirs.  If  the  property  was  beneficially  hers,  it  was  his 
duty,  as  husband,  to  attend  to  her  interests,  there  being 
no  intervening  trustee  to  manage  the  estate  for  her.  In 
view  of  the  whole  case,  as  presented  in  this  record,  it 
does  seem  to  us,  that  no  injustice  has  been  done  to  the 
complainants ;  that  no  fraud  was  contemplated  in  the 
transaction,  and  that  this  lot  cannot  be  subjected  to 
their  demands. 

As  to  the  mortgage,  the  parties  do  not  seem  to  have 
paid  much  attention  to  it.  If  the  whole  six  thousand 
dollars  seqpred  by  it,  is  not  justly  due  to  Brand,  the 
parties  are  not  precluded  from  investigating  the  validi- 
ty of  that  mortgage,  if  they  think  proper  to  do  so,  in- 
asmuch as  their  bills  were  not  dismissed  absolutely,  but 
are  only  "dismissed  without  prejudice  to  any  other 
suits  for  same  causes." 

As  we  do  not  perceive  any  error  in  the  decree  of  the 
Chancellor,  it  is  therefore  affirmed. 

Thruston  Sf  Pope  for  plaintifis;  Pirtk  ^  Speed  for 
defendants. 


llObouafl 


^    Chancekt.   Haggins  ff  heirs,  &c.  vs  Peck,  Executor 


Case  58. 


of  Gilman,  &c. 

Erkor  to  the  Montgomery  Circvit.- 


e^ftmbif  29.     JuDQB  Simpson  delivered  the  opinion  of  the  Court 


Ctie  ttated. 


Michael  Fishell  having  a  debt  on  Thomas  Flahaven 
for  seven  hundred  and  seventy  dollars^  secured  by  a 
mortgage  on  a  large  tract  of  land,  on  the  26th  Febru- 
ary, 1821,  entered  into  a  written  agreement  with  James 
Haggin  and  Thomas  Duckham,  by  which  the  two  last 
named  individuals  bound  themselves  to  pay  him  for  his 
debt  on  Flahaven  the  sum  of  eleven  hundred  dollars, 
in  three  annual  instalments,  and  he  agreed,  upon  the 
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pftyments  being  made  or  secured,  to  transfer  to  thenit  HAMm' ■*•*€. 
without  recourse,  the  debt  on  Flahayen  and  the  mort-  Pa»,  Ex's,  ov 
gage  executed  to  secure  its  payment.    At  the  time  this     ^^"'"^^^■^ 
contract  was  entered  into,  the  debt  on  Flahaven,  and 
the  interest  that  had  accrued  thereon,  exceeded  very 
considerably  the  sum  which  Haggin  and  Duckham 
agreed  to  pay  to  Fishell. 

On  the  29th  March,  1825,  Fishell  sold  to  Mrs.Gilman 
one  moiety  of  the  debt  on  Haggin  and  Duckham,  and 
transferred  to  her  one  half  of  the  mortgage  on  Flaha- 
▼en  which  he  had  retained  to  secure  its  payment. 

In  1827  a  decree  was  rendered  in  a  suit  brought  to 
foreclose  the  mortgage  executed  by  Flahaven  and  to 
subject  the  land  to  sale  to  pay  this  debt  on  Haggin 
and  Duckham,  all  of  which  wasjhen  du^  and  unpaid ; 
and  a  sale  having  been  made  under  the  decree,  the  whole 
land  mortgaged  was  sold  for  the  sum  of  $501,  and  pur- 
chased jointly  by  Fishell  and  Mrs.  Gilman.  The  com- 
missioner who  made  the  sale  reported  to  the  Court  that 
Fisbell  was  the  purchaser,  and  in  consequence  there- 
of a  deed  was  decreed  and  made  to  Fishell  alone;  but 
it  conclusively  appears  that  the  purchase  was  made  for 
their  joint  benefit,  and,  therefore,  as  to  one  moiety  of 
the  land,  Fishell  held  the  title  in  trust  for  Mrs.  Gilman. 

In  1830,  Peck,  as  the  agent  of  Fishell  and  Mrs.  Gil- 
man, sold  to  Henry  Beaty  a  small  part  of  this  land, 
and  afterwards  on  the  12th  day  of  February,  1831, 
Duckham  purchased  of  Mrs  Gilman  her  undivided  in- 
terest in  the  whole  of  the  residue  of  the  land  at  the 
price  of  five  hundred  and  fifty  dollars;  Fishell  having 
on  the  previous  day  sold  and  released  to  Haggin  the  un- 
divided moiety  of  said  land  which  belonged  to  him. 

Mrs.  Gilman  having  died,  Peck,  as  her  executor, 
brought  a  suit  and  obtained  a  judgment  at  law  against 
Duckham  for  the  price  of  the  land  which  he  had  stipu- 
lated to  pay,  and  not  being  able  to  collect  the  amount 
by  execution,  he  instituted  this  suit  in  chancery  against 
Duckham  to  enforce  the  vendor's  lien  on  the  land,  and 
Beaty  not  having  paid  the  whole  amount  of  the  pur- 
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HAMnri'a'fAc.  chose  mooey  which  he  owed  for  the  part  purchased  by 
PiBox,  Ex'b.  ov  him,  he  was  als6  made  a  party  for  the  same  purpose. 
iLMA»4c.  Fishell  having  obtained  the  legal  title  in  the  manner 


before  mentioned,  and  having  never  conveyed  it  to  Mrs* 
Gilman,  and  having  died,  his  administrator  and  heirs 
were  also  made  parties.  Haggin  having  died,  his  per- 
sonal representative  and  heirs  were  also  made  parties. 
And  Dudley  having  presented  a  petition,  setting  up  a 
claim  to  the  land  by  purchase  from  Fishell's  heirs  since 
his  death,  he  was  also  made  a  party. 

By  an  amended  bill  the  complainaint  alleged  that  no 
part  of  the  eleven  hundred  dollars  which  Haggin  and 
Duckham  stipulated  to  pay  Fishell  for  the  debt  on  Fla- 
haven  had  been  paid,  except  the  sum  of  $501  raised 
by  the  aforesaid  sale  of  the  land  mortgaged  by  Flaha- 
Ven,  and  as  his  testatrix,  Mrs.  Gilman,  was  entitled  to 
one  half  of  the  debt  on  Haggin  and  Duckham,  he 
prayed  for  a  decree  against  Duckham  and  the  heirs  and 
representatives  of  Haggin  for  such  unpaid  moiety  of  the 
debt. 

The  Circuit  Court  decreed  a  sale  of  the  land  purcha* 

The   decree  of  ^^^  ^Y  Duckham  to  pay  the  purchase  money,  and  also 

Court     ^"^**'  decreed  the  payment  to  the  complainant  of  one  half  of 

the  residue  of  the  debt  due  upon  the  contract  made  by 

Haggin  and  Duckham  with  Fishell. 

Various  objections  are  made  to  that  decree  which  we 
will  consider  and  dispose  of  in  the  order  in  which  they 
naturally  arise. 

The  very  foundation  of  the  complainant's  claim  is  at* 
tacked.  It  is  contended  that  Mrs.  Gilman  acquired  the 
transfer  from  Fishell  fraudulently.  That  the  pretend- 
ed consideration  was  an  invalid  and  unreal  claim  to  a 
tract  of  land  in  Hardin  county,  to  which  she  had  no 
title.  That  Fishell  was  induced  by  fraudulent  misrep- 
resentations to  make  the  contract  and  execute  the  trans- 
fer to  Mrs.  Gilman  without  any  actual  consideration, 
and  consequently  that  the  transfer  is  void,  and  that 
Fishell's  heirs  or  their  vendee,  Dudley,  has  a  right  to 
the  moiety  of  the  land  claimed  by  Mrs.  Gilman  and 
sold  to  Duckham. 
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Pishell's  heirs  did  not  appear  or  file  an  answer.  His  ad-  HAooiKi'  n'tAc. 
ministrator  answered,  and  after  alleging  that  there  was  Pkok,  Ex'k.  or 

no  consideration  for  the  transfer,  but  that  it  was  pro-  ^"tf^y    c. 

cured  fraudulently,  called  upon  the  executor  of  Mrs. 
Oilman  to  state  fully  and  explicitly  the  nature  of  the 
consideration,  and  in  what  it  consisted.  The  executor 
responded,  denying  all  fraud,  stated  the  consideration 
to  have  been  the  conveyance,  by  deed,  of  five  hundred 
and  fifty  acres  of  land  in  Hardin  county  by  Mrs.  Gil- 
man  to  Fishell,  and  that  the  nature  of  the  title  was  ful- 
ly explained  to  and  understood  by  Fishell. 

The  answer  of  the  executor,  so  far  as  it  details  the  JJ^SrV^^-IL^t" 

'  been   a  conycy- 

constderation  of  the  transfer,  is  responsive  to  the  call  ynce  of  land,  a 
made  upon  him  by  Fishell's  administrator,  and  must  be  and  denied,  and 
taken  as  true,  in  the  absence  of  all  testimony  contradict-  afiegedfraud,the 
mg  it.    The  contract  then  having  been  executed  upon  Jgl^^i^^e^^^  ^^ 
the  part  of  Mrs.  Oilman  by  a  conveyance  for  the  land 
in  Hardin  county,  it  devolves  upon  those  who  alledge 
the  fraud,  and  the  want  of  title,  to  establish  those  facts 
by  proof.    No  testimony  has  been  taken  for  this  pur- 
pose, and  it  is,  therefore,  not  material  whether  the  ef- 
fort of  the  executor  of  Mrs.  Oilman  to  exhibit  a  regu- 
lar title  has  or  not  been  successful. 

There  is  also  another  reason  why  the  complainant's  Contract 'for  land 
claim  cannot  be  resisted  on  this  ground.    The  title  of  which  has  been 
Mrs.  Oilman  to  the  land  in  Hardin  county  was  con-  ancestor,  cannot 
veyed  to  Fishell,  and  has  descended  to  his  heirs.    They  hfaiaict"  oV  Ihl 
have  not  offered  to  rescind  the  contract,  or  reconvey  J^g^jj"gjjg  B*h°uul 
the  land.    For  any  thing  that  appears  to  the  contrary,  unite. 
they  may  be  opposed  to  it.    The  administrator  has  no 
right  to  demand  a  rescision.    The  contract  could  be 
rescinded  only  on  the  application  of  the  heirs,  and  up- 
on the  presentation  by  them  of  such  a  case  as  would 
justify  a  Court  of  Equity  in  entering  a  decree  to  that 
effect.    As,  therefore,  the  transfer  is  still  in  force  and 
no  equitable  objection  to  its  enforcement  by  the  com- 
plainant has  been  manifested,  the  decree  cannot  be  suc- 
cessfully assailed  upon  this  ground. 

It  is  also  contended  that  the  heirs  of  Beaty,  he  hav-  It  fs  not  error  to- 
ing  died,  should  have  been  made  parties,  and  that  the  anandifided  in- 
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HAoaiHt'H'i  AC.   land  sold  to  him  should  have  been  laid  off  and  bounded, 
PscK,  ExB.  OF  and  that  Duckham*s  interest  in  the  residue  should  have 


been  ascertained  and  defined  before  any  decree  wasren- 


GZLMAX   &C. 

terest,    or    part 

thereof  in  land  dered  for  the  sale  of  the  land, 
ant  to  par  a  debt  The  sale  to  Beaty  was  made  previous  to  the  sale  to 
Hen  wUhJSif  di*  Duckham.  It  was  recognized  in  the  sale  to  the  latter. 
Tiding  the  land,  ^hich  was  made  subject  to  it.  Beaty  was  made  a  de- 
fendant to  compel  a  payment  by  him  of  the  balance  of 
the  purchase  money  which  he  owed.  Having  paid  it 
during  the  pendency  of  the  suit,  and  the  payment  hav- 
ing been  acknowledged  of  record,  he  had  no  further 
interest  in  the  suit.  He  was  not  a  necessary  party  to 
a  suit  against  Duckham  to  compel  him  to  pay  the  pur- 
chase money  which  he  owed.  Nor  was  it  necessary  to 
have  the  land  surveyed  which  Beaty  had  purchased,  be- 
fore any  decree  was  rendered  for  the  sale  of  Duck- 
ham's  interest,  he  having  purchased  subject  to  the  sale 
to  Beaty.  The  quantity  and  location  of  the  land  sold 
to  the  latter,  was  sufficiently  identified.  And  as  Duck- 
ham had  purchased  the  residue  of  the  undivided  moie- 
ty of  the  tract,  it  was  not  erroneous  to  decree  a  sale  of 
the  land  he  had  purchased,  without  either  fixing  the 
precise  boundaries  of  Beaty's  purchase,  or  dividing  the 
Jand  between  Duckham  and  the  proprietors  of  the  other 
moiety;  more  particularly  as  it  was  a  very  large  tract 
of  mountain  land,  near  twenty  thousand  acres,  the  di- 
vision of  which  was  not  asked  for  by  any  of  the  par- 
ties, and  would  have  greatly  increased  the  cost,  without 
in  all  probability  producing  a  corresponding  increase  in 
the  price  for  which  it  would  have  sold. 
The  commissioner  appointed  to  make  the  sale,  was 
The  law  does  not  not  directed  by  the  decree,  to  have  the  land  valued, 

reqaire  land  fold  i    i  ,  ,  ,  i  i  i 

under  decrees  in  and  the  sale  was  made  without  any  regard  to  the  valu- 
^^cery  ^^^sa  J  ation  law.    It  is  contended  that  for  this  reason  the  de- 
ued  M^ia^d  sold  ^^®®  *^  erroneous.    The  statute  now  in  force  upon  the 
^^'•"cuiion.  subject  of  the  sale  of  land,  under  execution,  does  not, 
so  far  as  the  valuation  principle  is  concerned,  apply  to 
a  commissioner's  sale,  under  a  decree  in  a  suit  in  chan- 
cery.   It    was  so   expressly  decided   in  the  case   of 
Blakely  vs  Aberij  {\Dana^  185)  which,  like  the  present. 
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was  a  suit  to  enforce  the  vendor's  lien  for  the  purchase  HA«»iMi'H*f*c* 
money  on  a  sale  of  land.  Pbcx,  Ex'b.  or 

Gillman's  executor  had    another  judgment  at  law  

against  Duckham,  in  addition  to  the  one  which  he  ob- 
tained against  him  on  account  of  the  sale  of  the  land. 
An  execution  appears  to  have  issued  on  that  judgment, 
and  to  have  been  levied  upon  this  land,  and  the  interest 
of  Duckham  sold,  and  purchased  by  the  plaintiff  in  the 
execution  at  the  price  of  a  few  dollars.  No  notice  is 
taken  of  this  sale  either  in  the  pleadings  or  the  decrees 
of  the  court.  It  is  now  argued  that  it  was  irregular 
and  Improper  to  render  a  decree  for  the  sale  of  the 
land,  without  first  setting  aside  and  vacating  the  sale 
under  execution. 

It  is  a  sufficient  answer  to  this  objection,  that  ni 
Duckham  had  no  interest  in  the  land  subject  to  execu- 
tion, nothing  passed  by  the  sale,  and  it  was  properly 
disregarded  and  treated  as  a  nullity  by  the  parties  and 
the  court.  It  might  form  an  obstacle  in  the  way  of  the 
plaintiff  in  proceeding  at  law  by  execution  to  collect  his 
judgment,  to  the  extent  of  the  credit  entered  on  ac- 
count of  the  sale,  unless  the  sale  be  set  aside,  and  the 
return  of  the  officer  quashed.  But  as  it  is  manifest  that 
the  sale  was  wholly  invalid.  It  was  unnecessary  in  this 
suit  in  chancery,  which  was  carried  on  by  the  plaintiff 
m  the  execution,  to  sell  the  same  land  for  the  payment 
of  another  debt,  to  notice  this  sale  at  all.  Besides,  it 
was  not  brought  before  the  court  in  the  pleadings* 
The  only  evidence  of  it  in  the  record,  is  a  return  on  a 
copy  of  an  execution  which  issued  on  the  judgment. 
The  sale  may  have  been  quashed  for  anything  that  ap- 
pears to  the  contrary.  But  be  this  as  it  may,  as  thitf 
matter  was  not  presented  to  the  court,  or  any  question 
made  in  reference  to  it  in  the  pleadings,  it  was  not  be-^ 
fore  the  court  for  adjudication,  or  a  proper  subject  for 
its  action. 

A  further  objection  to  the  decree  is,  that  it  directs  wheietheCourf 
FishelPs  heirs  and  the  other  defendants  to  convey  to  Mtof  thodafen* 
the  purchaser,  at  the  sale  made  by  the  commissioner,  5li'4"t|fj^. 
the  interest  of  Duckham  in  the  land,  without  definingr  to  bewMtoitw 
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fUooiKs'  h'»«c  the  extent  of  that  interest.  The  decrees  of  the  Court. 
Pbck,  Ex'r.  or  in  directing  a  sale  of  the  interest  of  Duckham  without 
GiLMA»6x.  specifying  the  nature  and  extent  of  that  interest,  are 
TOon^^^wUhout  informal  and  not  as  precise  and  certain  as  they  should 
stating  in  the  de-  h^ve  been.    But  as  the  pleadings  and  exhibits  show* 

cree  the  extent  ,       .  ,  i      ,         .  ,       .  ..  ^      , 

of  that  interest,  clearly  and  Without  doubty  that  the  interest  of  Duck 
inforniaC*  wiU  ham  was  an  undivided  moiety  of  the  whole  land,  ex- 
oSi  vhen^"he?e"  ^^P^  ^^e  part  sold  to  Beaty,  any  uncertainty  in  the  de- 
has  been  no  dis-  ^ree  on  this  point,  is  obviated  by  the  record.    Indeed 

agreement  in  the     ,  ^  .1       i   r      i      .         •  .  1  . 

BUtementofahe  the  answers  of  the  defendants  raise  no  question  on  this 

pfeadbgs'^in  the  subject;  but  the  interest  of  Mrs.  Gilman,  and  the  in- 

exient  "of °  tut  ^^^est  of  Duckham  as  purchased  from  her,  seems  to 

interest  have  been  treated  and  considered  by  the  parties  and 

the  Court  as  an  undivided  moiety  of  the  land.    The 

omission,  therefore,  to  express  in   the  decree  a  fact 

which  is  substantially  admitted  in   the  pleadings,  can* 

not  be  regarded  as  sufficient  to  require  a  reversal  of  the 

decree. 

The  most  serious  question,  however,  arises  on  the 

Tho*  the  Chan-  decree  against  Duckham  and  Haggin's  administrator 

cellorhaTingac-         ,  1    .      /.       •      1    1  r   i  1  t 

qaired  jurisdic-  and  heirs  tor  the  balance  of  the  money  due  on  the  con- 

may.^^nVidK  tract  for  eleven  hundred  dollars.    This  was  originally 

SitV  oV  act^oM^  ^  ^^^^  ^®«^^  demand.    At  the  institution  of  the  preseat 

do  hill   iustice  guit,  there  was  no  lien  upon  the  land  to  secure  its  pay- 
between  the  par-  __,  ^  .     1  1        T^t    ,  ,      ,  1 

ties,  he  is  not  ment.    The  mortgage  executed  by  Flahaven  had  been 

SdiSothemat  previously  foreclosed  and  the  mortgaged  property  sold. 

partie^^hJther  "^^^  balance  of  the  debt  was  a  personal  demand,  grow- 

f«ff*l  ot  equita.  ing  not  out  of  a  purchase  of  land,  but  out  of  the  pur- 

connection  with  chase  of  another  debt  secured  by  a  mortgage  upon 

Sg  rhe^tttri«Sic-  ^^^^*    This  demand  was  not  in  any  manner  connected 

^^^'  with  the  claim  against  Duckham.    It  merely  formed  a 

part  of  the  history  of  the   transaction  between  Mrs^ 

Gilman  and  Fishell,  in  detailing  the  mode  in  which  Mrs. 

Gilman  acquired  her  right  to  the  moiety  of  the  land 

she  sold  to  Duckham.    Can  a  Court  of  Equity  render 

a  decree  in  personam  upon  this  demand?    Nothing  has 

been  specially  rdied  upon  in  the  pleadings  to  give  to 

the  Court  jurisdiction.    The  Court  below   assumed  it 

upon  the  ground  that  having  jurisdiction  for  one  pur-' 

pose,  it  would  go  on  and  make  a  final  end  of  the  con- 
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troveny  between  the  parties.    But  this  doctrine,  If  ad-  HA««i«'K'i«o. 
mltted  to  be  applicable  in  some  cases,  can  have  no  in-  Psox,  Ex'b.  or 

fluence  upon  the  question  in  this,  inasmuch  as  the  con-  1^ 

tract  upon  which  this  part  of  the  decree  is  based,  was 
separate,  distinct,  and  independent  of  the  one  which 
conferred  upon  the  Court  jurisdiction  in  the  case.  It 
does  not  follow  because  a  Court  of  Equity  has  jurisdic- 
tion of  one  matter  of  controversy  between  parties,  that, 
therefore,  it  may  proceed,  for  the  purpose  of  putting 
an  end  to  litigation,  to  take  cognizance  of  all  matters 
of  controversy  between  the  same  parties,  whether  le<- 
gal  or  equitable. 

Upon  the  death  of  one  joint  obligor,  the  only  reme-  ^y  the  commoa 
dy  at  common  law  against  his  estate,  was  in  equity,  ramed  ^tnintt 
The  defect  which  existed  in  the  legal  remedy  has  been  ^V^bAd^  dlSd! 
removed  by  the  statute  of  1796,  (1  Stat.  Law,  318,)  JS  ^„*?."mS: 
which  authorizes  an  action  at  law  to  be  brought  in  such  Jte^oViTM'^a 
cases  against  the  deceased  obligor,  in  the  same  manner  Stat.  Law,  8i8.> 
as  if  the  obligors  had  been  bound  severally  as  well  as 
jointly. 

But  when  Courts  of  Equity  originally  obtained  and  Where  hj  the 
exercised  jurisdiction,  it  Is  not  overturned  or  lost  by  the  courts  of  eqnitf 
courts  of  law  now  aflTording  a  remedy,  when  at  one  ^Ihe^SSejS' 
time  they  refused  It,  although  the  power  to  give  the  JJnfoJJS  v^ 
remedy  has  been  conferred  by  express  legislative  en*  cooita   of  law, 

T  fl  1       .     .    1 .     .  ?    1  the    jnnidietioii 

actments.  In  such  cases  the  jurisdiction  of  the  courts  of  Uie  eonrti  of 
of  law  is  concurrent  and  not  exclusive:  (1  vol.  Storey's  SSi'S^?  u'SS"- 
EguUy,  pp.  80,  96.)  ^y"'^"  WifT 

It  follows,  therefore,  that  as  the  contract  in  this  case  la  »  rai^  u, 
was  a  joint  one,  and  one  of  the  joint  obligors  hnd  died,  ^^^^•'^,**'^ 
the  Court  had  jurisdiction  to  decree  a  payment  of  the  tires  of^  deeea* 
demand. by  the  representatives  of  the  deceased  obligor,  hl?ewtisSotioB 
particularly  as  It  appeared  that  the  survivor  was  insol-  ^nnd,  tSwnt 
vent  and  that  a  suit  at  law  against  him  would  be  entire-  ^"^  ohiigor  is « 

•«.  A     1         «         I        .  ,  necessary  parlT, 

ly  unavailing.  And  under  the  circumstances  a  decree  wd  serriee  of 
against  the  survivor  was  proper,  as  no  judgment  at  raehTsarfiiSrS 
law  had  bean  recovered  against  him  on  the  contract.  SS?SuSi  bio% 
And  as  Duckham  would  have  be^i  a  necessary  party  f  ^]Si:*^***°5 
to  a  suit  against  Haggin's  representatives,  brought  alone  the  heirs  of  the 
or  the  purpose  of  obtaining  relief  on  this  joint  contract,  ^*"^    *  ** 

Vol.  X.  28  n  ] 
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HAoonrs'H'iAc.  ^nd  as  he  resided  and  was  served  with  process  in  the 
PscK,  Kx*a.  OF  county  where  the  suit  was  instituted,  the  Court  had  ju- 

'—-  risdiction,   although  the  heirs  and  representatives  of 

Haggin  were  not  served  with  process  in  that  county. 

But  there  is  another  ground  upon  which  the  Court 
had  jurisdiction  to  decree  relief  to  the  complainant  on 
this  contract.  The  transfer  of  one  half  of  the  demand 
to  Mrs.  Gilman  did  not  authorize  her  executor  to  sue  at 
law  in  his  own  name.  Notwithstanding  this  transfer, 
the  legal  title  to  the  demand  still  remained  in  Fishell, 
the  assignor.  But  as  he  subsequently  transferred  and 
released  the  residue  of  the  demand  to  Haggin,  who  was 
one  of  the  obligors,  no  suit  at  law  could  be  maintained 
by  Oilman's  executor  in  the  name  of  the  assignor  for 
the  amount  due  to  his  testatrix  on  the  contract.  The 
legal  remedy  was,  therefore,  entirely  lost,  and  the  only 
remedy  he  had  either  against  Duckham  or  the  adminis- 
trator and  heirs  of  James  Haggin,  deceased,  was  in  a 
Court  of  Equity. 

The  Court  did  not,  as  theobjection  made  to  it  on  this 
account  supposes,  decree  the  payment  to  Oilman's  ex- 
ecutor of  the  whole  balance  due  upon  the  contract,  but 
only  one  half  of  it.  The  transfer  or  release  by  Fish- 
ell  to  Haggin  in  1831,  expressly  recognizes  a  previous 
transfer  of  one  half  of  the  demand  to  Peck,  the  execu- 
tor of  Mrs.  Oilman,  and  it  was  evidently  the  residue  of 
the  demand  only  that  was  released  to  Haggin. 

Wherefore,  there  being  no  error  in  the  decree  to  the 
prejudice  of  the  plaintiffs  in  error,  it  is  affirmed. 

h,  Wickliffe  and  Loughborough  for  plaintiffs ;  Apper- 
soUf  Robertson^  PeterSy  Coles  and  /.  Sf  W.  L.  Harlan  for 
defendants. 

A  petition  for  a  re-hearing  being  filed  in  this  casCr 
the  Court  made  the  following  response  thereto : 

The  chief  matter  relied  upon  in  the  petition  for  a  re- 
The  husbands  of  hearing  IS,  that  the  decree  should  have  been  reversed 
JSed/dytagpen'-  for  the  want  of  proper  parties.  During  the  pendency 
ding  a  suit  in  ^f  ^j^q  gujt  the  husbands  of  two  of  the  daughters  of 

chancery  to  sub-  *  • 

iect    landa   de-  James  ^aggin  died,  and  their  death  was  suggested  up- 
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on  the  record.  It  is  contended  that  the  personal  repre-  HAoanri*  !!•■«. 
sentatives  of  the  deceased  husbands  should  have  been  P'ok,  Ex'r,  or 
made  parties.    They,  however,  had  no  interest,  so  far  — "'"^    ^'  ■ 

.^     •  .  r  al  *A        •  *  A  /•    Bcended  to  their 

as  It  appears,  m  any  of  the  matters  in  controversy.  Af-  wives,  no  ren- 
ter the  death  of  the  husband,  the  wife  being  one  of  the  I^Ii^tt^SfpS 
heirs  at  law,  was  the  necessary  and  proper  party,  so  jo"*^  leprofen^ 
far  as  the  real  estate  was  concerned.    The  interests  of  they  hare  receiy- 
the  heirs  and  distributees  of  Haggin  in  his  personal  es-  of  the  decedent, 
tate»  were  placed  in  the  hands  of  his  administrator,  Ja^tohold^them 
whose  duty  it  was  to  attend  to  them,  and  he  was  the  "»poMibie. 
only  necessary  party  so  far  as  those  interests  were  in- 
volved.   Had  it  appeared  that  a  portion  of  the  person- 
al estate  had  been  distributed,  and  passed  into  the  hands 
of  the  husbands  during  their  lives,  their  estates  to  that 
extent  might  have  had  an  interest,  and  the  Court  might 
then  with  propriety  have  required  their  personal  rep- 
resentatives to  have  been  made  parties ;  but  we  would 
not  J)e  understood  as  determining  that  even,  then  they 
would  have  been  necessary  parties. 

Another  objection  made  to  the  decree  is,  that  it  was  iti^noobjecUott 
rendered  agtlnst  the  heirs  of  Haggin,  witiiout  any  gainat  heirs  to 
averment  /a  the  pleadings,  that  any  estate  had  descend-  Sfie^dMMnded^ 
edto  thrtn  from  their  ancestor.    As  the  decree  is  not  t'j*^  there  is  no 

,     *  ,1      ,  ,  allegaUon     that 

agains*'  them  personally,  but  accordmg  to  its  provisions  estate  had  de- 
the  suns  decreed  is  to  be  made  out  of  the  assets  to  them 
descended,  in  the  event  that  it  is  not  made  out  of  the 
assets  in  the  hands  of  the  administrator,  they  could  not 
be  prejudiced  by  it,  although  ihey  had  obtained  noth- 
ing by  descent.  But  this  objection  is  founded  on  a  mis- 
conception a  what  the  pleadings  actually  alledg^.  The 
effort  of  the  complainant  was  to  hold  Haggin's  interest 
in  the  land  llsble  for  the  debt,  and  to  have  it  subjected  in 
this  suit  to  itsiayment  by  a  decree  made  for  that  purpose. 
To  this  end  tie  interest  of  Haggin  in  the  land  was  spe- 
cially set  fort,  and  it  was  insisted  that  this  interest  in 
the  hands  of  Is  heirs  ought  to  be' sold  for  the  payment 
of  the  complaiant's  demand.  Although,  therefore,  no 
express  allegaion  was  made,  that  real  assets  had  de- 
scended to  th^eirs,  it  was  made  in  substance,  and  the 
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Adm'r.  6lc, 
Laxk&c. 


facts  alleged  made  it  manifest  that  such  was  really  th« 
case. 

Nor  is  there  any  weight  in  the  objection  that  Fishell 
had  not  specifically  executed  his  contract  with  Haggin. 
The  liability  of  the  latter  for  the  debt  did  not  arise  out 
of  a  sale  of  the  land,  but  of  the  debt  on  Flahaven.  Hag- 
gin  had  it  in  his  power,  by  paying  the  sum  agreed  upon, 
to  have  acquired  a  complete  and  full  right  to  the  debt 
which  he  had  purchased.  No  further  act  was  necessa- 
ry on  the  part  of  Fishell.  If  Haggin  has  derived  no 
benefit  from  his  purchase  of  this  debt,  it  was  the  conse- 
quence of  his  having  failed  to  comply  with  the  agree- 
ment he  had  entered  into. 

The  petition  for  a  re-hearing  is  overruled^ 


Chanceby.         BroadwelFs  Adm'r,  &c.  vs  Lair  &e. 


Case  60. 


January  18. 


Wh#fe  propertf 
is  icoeived  at 
freatlf  more 
thaa  iu  yendible 
▼aloe  in  pajment 
of  a  aebt  ia 
which  there  is 
usury^  in  consid* 
•ratien  of  a  re- 
lease of  the  u- 
•nry,  there  can 
be  no  reclama- 
lion  of  the  usu- 


Appeal  from  the  Boukbon  Circuit. 
Usury.         ' 
Chiif  JnsTicft  Marshall  delivered  the  opinion  of  theComt 

[This  bi.l  vfbH  filed  by  Charles  Lair  and  his  trustee* 
or  assignees  to  reclaim  taury.  The  first  part  of  the 
opinion  in  this  case  decides  no  new  principle,  but  con- 
tains a  statement  of  the  case,  &nd  calculations,  showing 
the  probable  state  of  the  accounts  between  the  par- 
ties.] 

But  it  is  alleged  by  Broadwell  that  the  iand  was  ta- 
ken at  a  price  greatly  above  its  vendible  ralue  at  the 
time,  in  consideration  of  a  release  executel  by  C.  &I. 
N.  Lair,  releasing  all  claim  of  usury  in  his  transactions 
with  theia.  The  release  itself  states  tha  it  constitu- 
ted the  inducement  for  taking  the  land  f  a  very  high 
price.  And  the  deduction  from  the  evic|nce  is  that  it 
could  not  have  been  sold  for  more  than  dout  $30  per 
acre,  if  for  that  much,  upon  the  terms  f  paying  the 
whole  price  upon  receiving  the  possessio|or  even  in  & 
year  afterwards.    Broadwell  allowed  $P  an  acre  for 
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It,  to  be  credited  on  I.  N.  Lairt  debt,  and  on  C.  Ltirt    ^"IJii^r^'* 
debt  as  it  existed  at  the  time  possession  was  to  be  de- 
livered. ^And  he  prays  that  if  the  release  which  con- 
stituted the  inducement  for  allowing  so  high  a  price  be 
disregarded  and  deemed  ineffectual,  the  contract  for  the 
land  may  be  rescinded,  and  that  he  may  have  a  lien  on 
it  for  his  debt  and  legal  interest.    The  other  parties 
consented  to  a  rescision,  but  at  the  final  hearing  the 
representatives  of  Broadwell  having  been  allowed  an 
election,  chose  to  retain  the  land,  which  appears  to 
have  appreciated  in  value.    And  the  question  is  wheth- 
er in  now  settling  the  claim  for  usury,  the  excess  allow- 
ed above  the  actual  value  of  the  land  shall  be  consider- 
ed as  a  payment  of  so  much  money,  or  as  a  set  off 
against  so  much  of  the  usury  included  in  the  debt.    As 
it  seems  to  be  entirely  certain  that  the  excess  in  the 
price  of  the  land  was  allowed  in  consideration  of  the 
osurious  interest  included  in  the  debt  which  paid  for  itt 
there  seems  to  be  an  evident  justice  and  propriety  now, 
when  the  debt  is  to  be  purged  and  the  usury  disallowed, 
that  the  excess  of  price  allowed  for  the  usury  should 
be  disregarded.    And  it  would  seem  to  be  unjust  to  di- 
minish the  real  debt  with  its  legal  interest  further  than 
there  was  a  real  payment  of  it,  or  to  hold  the  one  par- 
ty to  the  nominal  price  allowed  as  including  usurious 
interest  not  to  be  reclaimed,  and  at  the  same  time  to 
allow  the  other  party  to  reclaim  the  same  usury  as  if 
actually  paid.    And  as  the  debtors  in  reclaiming  the 
usury  avoid,  as  they  have  a  right  to  do,  so  much  of  the 
contract  as  was  based  upon  the  usury,  so^  we  suppose, 
Broadwell  might  in  that  case,  without  offering  to  re- 
store the  land  and  rescind  the  entire  contract,  claim 
that  he  should  be  charged  only  with  the  value  of  what 
he  had  actuaUy  received,  and  not  with  so  much  of  the 
conventional  price  as  was  based  upon  the  usury.    And 
as  this  would  have  been  an  equitable  claim,  if  he  had 
made  no  offer  or  prayer  for  a  rescision,  we  consider  it 
as  not  affected  by  the  withdrawal  of  that  prayer,  though 
it  may  have  been  produced  by  an  appreciation  in  the 
value  of  the  land.    But  lest  injustice  might  be  done  by 
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*ADM°r*&r'     assuming  the  value  of  the  land  to  have  been  but  $30 
t«      *      per  acre,  or  one  fourth  less  than  was  allowed  for  it,  we 

'- —  assume  it  to  have  been  $32  per  acre,  thus  qgaking,  as 

we  think,  all  reasonable  allowance  for  diversity  of 
opinion  and  of  statement  among  the  witnesses.  We 
therefore  diminish  the  credit  of  $5,991  46  by  20  per 
cent,  or  one-fifth,  which  leaves  $4,793  17  to  be  applied 
as  a  credit  on  the  1st  March,  1843,  to  the  sum  then  le- 
gally due,  and  shows  a  balance  of  $3,125  17,  which  be- 
ing deducted  from  the  amount  of  the  note  then  due  of 
$8,652  86  leaves  $5,527  69  as  the  sum  which  should 
have  been  credited  on  the  note  as  usury  instead  of 
$7,318  49  credited  by  the  decree. 

It  is  contended  on  the  part  of  the  appellees  that  they 
are  entitled  to  a  further  credit  on  account  of  the  usury 
Included  in  the  debt  of  1.  N.  Lair,  which  was  extingush- 
ed  by  the  conveyance  of  the  land.  But  as  one  of  the 
tracts  conveyed  in  payment  was  his,  and  not  only  dis- 
charged  his  own  but  a  portion  of  his  fathers  debt,  he  alone 
and  not  his  father  had  a  right  to  reclaim  the  usury  thus 
paid  by  him  on  his  own  debt.  He  did  in  fact  file  a  bill 
reclaiming  it,  which,  with  the  proceedings  on  it,  is 
brought  into  this  record  as  an  exhibit.  From  which  it 
appears  that  Broadwell,  having  pleaded  the  release 
above  mentioned,  and  the  Court  having  refused  to  re- 
ject the  plea  on  the  complainant's  motion,  he  discon- 
tinued his  suit.  And  although  he  is  made  a  party  in  the 
present  suit,  he  docs  not  attempt  to  re-assert  or  revive 
his  claim  for  repayment  of  the  usury.  Nor  do  the  com- 
plainants set^p  the  claim  as  belonging  to  them,  or  pray 
for  its  payment,  or  for  any  action  in  relation  to  it,  ex- 
cept that  in  case  of  a  recision  of  the  sale  of  the  land 
and  a  lien  being  allowed  to  Broadwell  for  what  should 
be  legally  due  the  usury  paid  by  I.  N.  Lair,  should  be 
taken  into  the  account,  The  bill  moreover  states  the 
payment  on  the  debt  of  C.  Lair  in  the  land  transaction 
as  having  been  $5,991  46.  And  the  circumstance  that 
the  transaction  was  but  one,  and  that  the  two  debts 
were  added,  and  the  price  of  the  land  deducted  from 
the  aggregate  is  not  deemed  material  since  I.  N.  Lair's 
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land  paid  much  more  than  his  own  debt.  And  although  ^^Z^c' 
it  had  befen  mortgaged  to  C.  Lair  to  indemnify  him  as         t  **  * 

surety  for  this  and  the  other  debts  of  L  N.  Lair,  still  it — 

was  as  L  N\  Lair's  land,  that  it  paid  not  only  this  debt 
of  his,  but  other  debts  of  C.  Lair's  to  the  extent  of  more 
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**j^A»'^*«  costs  except  upon  the  amended  bill  praying  said  injunc- 

V9  tion. 

^    '  Curry f  Rohinson  and  Johnson  for  appellants;  B.  if 


A.  Monroe^  O.  Davis  and  Trimble  for  appellees. 


JUDGE  GRAHAM  did  not  sit  ia  tke  followioc  eaiM,  whioli  ikovld 
hare  been  noticed  at  the  pafe  where  the  opinione  are  foQnd:~^ip. 

Commonwealth  for  Bell  v$  Hammond,       ...  p«ge    02 

Bank  of  Kentuelry  va  Vanmeter         •       -       •       -  "      66 

Jarris  k  Trabae  «•  Qaigley,  &o.         .       •       .       .  «     104 

BiiMeU  «•  Petiee,  die "19a 


L 
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men!  to  have  been  committed  by  him.  It  is  unnecessarj 
Coioiojnprg'M'H  to  determine  whether  the  evidence  proved  two  distinct 
eauie  for  rever-  offences,  or  the  mere  continuation  of  one  assault.     It 

m1  in  tho  Couft  i*  i  i..  i.i«ii 

of  Appeals.         ^^^  not  objected  to  at  the  time  it  was  detailed  by  the 

witness,  or  at  any  time  during  the  progress  of  the  triaL 
If  it  were  improper  testimony,  it  was  incumbent  upon 
the  plaintiff  in  error  to  have  excepted  to  its  admission^ 
or  to  have  moved  its  exclusion  after  it  had  been  admit- 
ted. It  was  for  the  first  time  objected  to,  upon  a  motion 
for  a  new  trial.  It  was  then  too  late.  All  exceptions 
to  it,  if  any  existed,  must  be  regarded  as  having  been 
waived  by  the  failure  to  present  them  in  apt  and  prop- 
er time. 

Upon  the  trial,  the  plaintiff  in  error  offered  evidence 
to  prove  his  general  good  character  and  usual  peaceable 
deportment  as  a  citizen.  This  evidence  was  objected 
to,  and  the  objection  sustained  by  the  Court.  This  de- 
cision of  the  Court  is  questioned  by  another  assigo- 
ment  of  eiTor. 

In  cases  of  misdemeanors,  unless  the  character  of  the 
In  proMoatiou  defendant  is  involved  in  the  charge,  and  put  in  jeopar- 
^a^acter  of  the  ^y,  evidence  of  his  good  character  is  not  admissible :  (3 
mlT^^^t  eJ?-  vol.  Stari:ie  on  Evidence  265.)  The  proceeding  itself  did 
*«nce  of  general  not  involve  the  character  of  the  defendant.  The  tes- 
— A  pToseeution  timony  adduced  to  establish  the  assault,  was  direct  and 
do'ea^ot  «)*?n^  positive  and  not  circumstantial.  It  was  given  by  the 
^^^to  authoTize  P^'^^^  "P^^  whom  the  assault  was  committed.    Evi- 


proof  on  the  dence  impeaching  the  credibility  of  the  witness  might 
lendant  of  xen-  have  Weakened  the  force  of  his  testimony  and  have 
aoieM8*«Sf£«  rendered  the  guilt  of  the  accused  somewhat  doubtful; 


•fi£v.86A.  ^yj^  jjQ^  ^l^jg  effect  could  have  been  produced  by  the 
evidence  offered  and  rejected,  so  long  as  the  direct  ami 
positive  proof  remained  unimpeached  and  uncontra- 
dicted, it  is  difficult  to  perceive.  The  evidence  offeredl 
was  not  admissible,  and  its  rejection  was  therefore 
proper. 
Wherefore,  the  judgment  is  affirmed. 
W.  L.  Underwood  for  plaintiff;  /.  Harlan^  Attorney 
General  for  Commonwealth, 
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Burnham  vs  Best.  Amummit. 

EsBOB   TO  THB   Madison  Cibcvit.  Comc  02, 

Assumpsit,    Revt.    Interest. 
JuDOB  SiMPiOH  delivered  the  opinion  of  the  Court.  ^^^  6* 

Thb  heirs  of  James  Best,  five  in  number,  being  the  ^^*  ■t*ted. 
owners  of  a  tract  of  land  and  wishing  to  rent  it,  offer- 
ed it  publicly  to  the  highest  bidder  for  the  term  of  one 
year,  and  Burnham,  who  had  married  one  of  the  heirt, 
rented  it  for  the  sum  of  one  hundred  dollars.  There 
was  no  written  contract,  or  formal  lease  made  by  the 
parties. 

After  the  expiration  of  the  year,  this  action  of  as- 
sumpsit for  use  and  occupation  was  instituted  against 
Burnham,  by  the  four  other  heirs,  and  a  judgment  ob- 
tained by  them  for  four-fifths  of  the  stipulated  rent,  and 
interest  thereon,  from  the  time  the  rent  fell  due. 

To  this  judgment  Burnham  has  prosecuted  a  writ  of 
error;  and  it  is  contended  on  his  behalf  that  the  action 
for  use  and  occupation  could  not  be  maintained,  but  it 
should  have  been  brought,  if  maintainable  at  all,  on  the 
special  contract;  that  the  parties  being  co-heirs,  no  ac- 
tion at  law  will  lie,  but  the  remedy  is  in  chancery;  and 
that  it  was  improper  to  give  interest  on  the  sum  due, 
it  being  for  rent,  and  therefore  did  not  carry  interest. 

If  the   correct  doctrine  be,  that  assumpsit  for  use  ^c"  there  ig 

,  .  .11  1.        1  1         1        t  "<*  formal  leaie, 

and  occupation  will  not  lie  where  there  has  been  an  ex-  bnt  only  an  ex- 
press formal  lease,  but  debt  is  the  proper  remedy,  still  pi;"  ^sU^Jiaied 
as  there  was  no  formal  lease  in  this  case,  but  a  simple  SnMd^aMumJI^ 
promise  to  pay  a  given  sum .  for  permission  to  occupy  ?** "  maintaina- 
the  laod,  assumpsit  is  maintainable. 

But  according  to  the  very  comprehensive  and  liberal 
operation  allowed  to  the  action  of  assumpsit  in  modern 
times,  there  seems  to  be  no  valid  reason  why  it  should 
be  limited  when  brought  for  use  and  occupation,  to  ca- 
ses where  there  had  been  no  express  promise  or  lease* 
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BuumAM  if  the  tenant  had  occupied  the  land,  under  a  mere  ver- 
But.  bal  agreement.  Assumpsit  can  be  brought  for  a  breach 
of  any  other  verbal  contract,  and  why  not  for  a  breach 
of  one  stipulating  for  the  payment  of  rent?  The  only 
reason  why  it  would  not  lie  at  common  law,  was,  that 
the  rent  savored  of  the  realty,  and  debt  was^  therefore, 
held  to  be  the  appropriate  action  for  its  non-payment. 
As,  however,  in  this  country  the  action  of  assumpsit, 
has  in  nearly,  if  not  in  all  cases,  superceded  the  action 
of  debt  on  contracts  merely  verbal,  it  should  for  the 
sake  of  consistency,  there  being  no  substantial  reason 
to  the  contrary,  be  extended  so  as  to  embrace  express 
verbal  contracts  for  the  payment  of  rent. 

And  where  the  term  has  been  enjoyed,  and  the  rent  is 
Where  the  tenn  payable  in  money,  and  the  day  of  payment  has  elapsed, 
ind  th^re^ntM^^^  *  common  count  for  use  and  occupation  may  be  main- 
able  10  money,  it  talned,  in  analo&cv  to  other  kindred  cases,  notwithstand- 
maybe  recover-   .  .1  ,  • 

ed  on  the  com-  mg  there  was  a  special  contract  between  the  parties. 

iwe"and*occupa!      The  legal  efiect  of  the  contract  in  this  case  is,  that 

wm'  ^S^'apwTal  Burnham  should  pay  four-fifths  of  the  rent  to  the  other 

contracib'twcen  heirs  for  the  use  and  occupation  of  their  part  of  the 

Where  one    of  ^^^d*    As  Burnham   could  not  contract  with  himself, 

ed*lMid'iinder^a  ^^^  agreement  must  be  regarded  as  having  been  made 

contract  to  pay  by  him  with  the  other  four  heirs,  and  as  a  promise  mere- 
rent  to   the  CO-   .  "^  ,  ^         _^  -        ^    ,  1  .  »    »  a 
heirs,  they  may  ly  to  pay  to  them  four-nfths  of  the  sum  bid,  inasmuch 

MttoS^'^o?  ^""iS.'  as  ^^  was  entitled  to  the  other  fifth  in  right  of  his  wife. 

■amptit  for  four-  ^  contract  of  this  kind  is  enforceable  at  law,  notwith- 

ilftha  of  the  en-  ' 

tire  ?alne  of  the  standing  an  action  of  assumpsit  cannot  be  maintained 

by  one  heir  against  his  co-heir  for  rent,  in  the  absence 
of  an  express  agreement  for  its  payment,  but  the  rem- 
edy is  by  account  or  by  bill  in  equity. 

And  as  the  contract  was  a  joint  one  with  the  four 

heirs,  the  suit  was  properly  brought  jointly  by  them. 

Although  it  was  held  in  some  old  oases  that  interest 

Interest  may  be  should  not  be  allowed  upon  rents,  because  it  would  be 

recofered  upon  makiniT  profit  on  profit,  yet  the  more  modern  and  rea- 
a    inm   certain  1 1     j      .  .  1      .1     .  .  ,       i. 

dne  for  rent  as  sonable  doctrine  seems  to  be  that  a  certain  sum  due  for 

other*considor2  rent  is  similar  to  any  other  debt,  and  when  due  by  ver- 

^T^  bal  contract,  interest  shall  be  allowed  or  not  according 

to  circumstances.    Here  the  whole  case  was  submitted 
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to  the  Judge,  who  occupying  the  place  of  the  jury,  in  Wooi>'j^AiiM'm. 
the  exercise  of  that  discretion,  which  it  would  have  bad,  ^  v  * 

allowed  interest  on  the  rent  due.    In  this,  there  was  to. 

nothing  improper  or  erroneous. 

Wherefore,  the  judgment  is  affirmed. 

Turner  for  plaintiff;  Caperton  for  defendants. 


Wood's   Administrator,   &c.  vs  Nelson's   CHAHCBmv. 
Executor,  &c. 

Error  to  thb  Estill  Circuit.  CasefSS. 

Executors  and  Administrators.     Wills. 
Chief  Jdstics  Maksball  deliyeied  the  opinion  of  the  Court  June  7 

This  case  comes  up  now  upon  a  decree  adjusting  the  ^<  <^*««  fCatad. 
accounts  between  the  estate  of  James  Woods,  deceased, 
of  which  John  Woods  is  administrator,  and  J.  Nelson, 
who  acted  as  executor  under  the  supposed  will  of  James 
Woods,  which  has  been  annulled,  and  who  is  now  rep- 
resented by  Chambers,  his  executor;  and  also  settling 
the  accounts  between  said  estate  and  Fielding  Woods, 
&C.;  also  between  said  estate  and  the  present  adminis- 
trator, J.  Woods,  and  after  decreeing  payment  of  the 
balances  in  the  two  first  accounts,  distributing  the  es- 
tate of  the  decedent,  James  Woods,  among  his  distrib- 
utees. 

J.  Woods,  the  administrator  and  others,  complainants 
with  him  in  the  original  bill,  assign  errors  in  the  decree 
upon  each  of  these  subjects,  which  will  be  presently  no- 
ticed. The  defendants  in  error  plead  in  bar  the  affirm- 
ance of  a  former  decree  between  the  same  parties,  a» 
reported  in  9  B.  Monroe^  600.  But  the  defendants 
reply,  and  on  inspection  of  the  former  opinion  and  re- 
cord, it  appears  to  be  the  fact  that  the  matters  finally^ 
disposed  of  by  the  decree  now  before  us,  were,  by  the- 
former  decree,  referred  to  a  commissioner  under  inter-^ 
locutory  orders,  and  were  not  involred  in  the  affirm- 
ance. The  plea,  therefore,  is  no  bar  to  the  present 
writ  of  error. 
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Wood's  Adm'b.       We  proceed  to  notice  the  objections  to  the  severaV 

r's  branches  of  the  present  decree  in  the  order  in  which 

'"^^'kc.    *"*  they  have  been   already   mentioned,  referring  to  the 

~~       "^      ~~    former  opinion  for  a  general  statement  of  the  facts  and 

for  the  principles  then  settled. 

1.  The  present  decree  is  erroneous  in  not  charging 
An  executor  paid  Nelsons's  estate  with  $700  instead  of  $625,  on  account 

to  one  as  a  sup-  ^  ,  i 

posed  legatee  of  the  two  slaves  sold  by  him  under  a  clause  of  the  sup- 
which  was  sub-  posed  will.  This  item  is  explained  in  the  former  opinion, 
7ll"*n"/ six.  which  intimates  the  proprietyofcharging  the  $700.  The 
ment  with  the  credit  for  $125  paid  to  F.  Woods  as  his  portion  of  the 

administrator  he  /-  i  •       i 

should  be  credit-  price  of  said  slaves  was  properly  given  in  the  decree  to 

so  paid   where  Nelson's  executor,  because,  although  F.  Woods  was 

legatee"  wSr*a  ^^^  entitled  to  it  under  the  will  as  supposed,  yet  as  h© 

creditor  of  tae  was  a  creditor  ofJames  Woods' estate,  said  sum  should 

estate  to  that  a-  ,.  i  .       ,   .  i  i    .  i  .1 

mount.  operate  as  a  credit  on  his  claim,  and  bemg  thus  availa- 

ble to  that  estate,  should  be  credited  to  Nelson,  the  ex- 
ecutor, who  is  charged  with  the  entire  sum  of  $700, 
and  in  fact  with  the  whole  estate  that  came  to  his 
hands. 

But  we  are  of  opinion  that  Nelson^s  estate  should  be 
An  executor  who  charged  with  interest  on  the  balance  in  his  hands  from 
his  supposed  tes-  the  filing  of  the  present  bill,  which  was  a  very  short 
iorTntcrest^upon  ^^^^  ^^^^  ^^^  supposed  will  was  Set  aside,  and  after  ad- 
hsndVto  the  ad-  J^^D'stration  was  granted  to  J.  Woods.  At  that  time 
ministrator  upon  Nelson  was  no  longer  executor,  and  it  was  his  duty  to 
whichhehadcoi*  pay  over  to  the  administrator  the  assets  remaining  in 
aUeMt^rom^t^he  ^^^  hands.  And  not  being  further  responsible  for  debts 
fo?*an  accouiu  *^  ^^^^  ^"^  ^^  *^^  estate,  no  refunding  bond  was  neces- 
and  no  refunding  sary.  As  he  Will  obtain  credits  for  all  proper  payments, 
ry.  Suchexecu-  the  balance  against  him  constituted  a  fund  due  immedi- 
pa'id  for°  h^  sc^r!  ^^^^V  ^^  ^^^  ^^^ful  administrator.  Such  part  of  it  as 
▼ices  so  far  as  actually  remained  in  his  hands,  he  unjustly  detained, 

ihey    were   ser-     ,  /.  ,,,        ,.  ,.-. 

Ticeable.  though  demanded  by  this  suit,  and  for  such  part  as  was 

wrongfully  paid  over  to  the  supposed  devisees,  togeth- 
er, with  the  interest  thereon,  he  held  an  indemnity 
which  has,  in  part,  been  decreed,  including  interest. 
Thus,  upon  a  considerable  portidn  of  the  fund,  his  es- 
tate makes  interest  by  the  decree,  while  it  is  chajged 
with  none. 
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We  are  also  of  opinion  that  Chambers,  as  executor  ^'ooo't  Adm'^. 

of  Nelson,  is  not  entitled  to  charge  the  estate  of  Woods  »« 

for  his  services  as  executor.     His  testator  who  died  in  °  ic.    *  *' 

the  progress  of  this  suit,  was  nev6r  a  rightful  executor,  An  executor  ot 

and  at  his  death  had  no  pretence  of  being  so,  but  was  JhoSld" "oV^^be 

simply  the  debtor  of  J.  Woods'  estate ;  and  Chambers,  p?»^  for  his  ser- 

,  .  ,  .    1  ,  .  ^»ce8  where  the 

as  his  executor,  has  no  more  right  to  charge  that  estate  will  was  vacated 

for  his  trouble  in  accx)unting  or  in  paying  over  the  as-  Scutor'died^dur^ 

seU,  belonging  to  it,  than  to  charge  any  other  creditor  i"^  {he  ^ suU  to? 

or  claimant  for  similar  acts.    His  services,  as  executor,  yacation—  tho' 

11  1  ri  .  i^T   .  ,    "•  ■^■y    charge 

were  rendered  to  the  estate  of  his  testator,  Nelson,  and  the  estate  of  his 
are  chargeable  against  it,  not  against  the  creditor. 

Upon  the  question  whether  Nelson  was  entitled  to 
commission  or  compensation  for  his  services  and  ex- 
penses, the  former  decree  directed,  in  substance,  that 
so  far  as  these  were  serviceable  to  the  estate  the  allow- 
ance should  be  made,  and  this  Court  intimated  its  ap- 
probation of  the  principle;  but  the  allowance  not  hav- 
ing been  then  made,  its  proper  extent  or  measure  was 
not  finally  determined.  The  principle  is  that  as  far  as 
the  acts  of  the  temporary  executor  were  useful  and 
available  to  the  estate,  he  should  be  compensated.  So 
far  as  he  collected  and  disbursed  the  fund  for  the  ben- 
efit of  the  estate,  and  in  a  manner  available  to  it,  his 
services  were  as  beneficial  as  those  of  a  rightful  execu- 
tor would  have  been,  and  he  is  entitled  to  the  usual 
compensation.  The  difficulty  is  in  determining  wheth- 
er he  is  entitled  to  any,  and  if  any,  to  what  compensa- 
tion with  respect  to  that  part  of  the  fund  which  having 
come  to  his  hand,  has  been  retained  or  wrongfully  paid 
out,  and  for  which  he  is  still  liable.  It  would  seem  to 
be  manifestly  unjust  to  make  the  estate  twice  charge- 
able with  full  commissions  on  this  large  portion  of  the 
fund.  If,  upon  the  annulment  of  the  will  and  the  ap- 
pointment of  an  administrator.  Nelson  had  paid  over 
this  fund,  as  he  should  have  done,  it  might  have  been 
just  to  have  allowed  him  commissions  for  the  collection, 
and  to  have  allowed  the  administrator  commissions  for 
disbursing  it.  But  as  the  fund  has  been  withheld  and  is 
only  to  be  obtained  after  a  tedious  litigation,  there  seems 
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Wood'i  Adm'h. 

V8 

Nklsov'h   Ex* v. 


to  be  no  ground  for  refusing  to  the  administrator 
the  full  commissions  usually  allo^ved,  both  (ot  collec- 
tion and  disbursement.  And  the  estate,  that  is  the  dis- 
tributees and  creditors,  if  any,  have  received  no  advan- 
tage from  the  collection  of  this  part  of  the  fund  by  Nel- 
son, but  the  doubtful  one  of  reducing  the  claims  agaitist 
various  individuals  to  a  single  demand  against  his  ol¥n 
estate.  He  would  seem,  therefore,  to  be  entitled  to  no 
commissions  for  collection,  except  to  the  extent  that  he 
has  also  made  available  disbursements,  unless  he  has  to 
a  greater  extent  benefitted  the  estate  by  converting 
perishable  property  into  money  or  debts,  or  by  set- 
tling litigated  claims  against  it,  or  by  incurring  some 
extraordinary  expense  or  trouble  advantageous  to  it. 
For  which,  if  done,  he  might  be  entitled  to  an  allow- 
ance. But  we  do  not  perceive  that  any  thing  of  that 
kind  has  been  done.  This  point,  however,  will  be  left 
open,  as  the  case  will  be  sent  back  for  a  restatement 
and  further  settlement  of  the  accounts  upon  the  princi- 
ples above  stated.  And  we  only  say  at  present,  that  as 
the  case  now  appears,  the  allowance  of  $100  as  com- 
missions, seems  to  be  more  than  twice  as  much  as  five 
per  cent,  upon  the  sum  collected  and  availably  disburs- 
ed would  produce.  This  item  is,  therefore,  deemed  er- 
roneous. The  sum  of  $10,  paid  to  counsel  for  advice 
in  the  management  of  the  estate,  was  properly  al- 
lowed. 

The  administrator  of  James  Woods  is  entitled  to  a 
decree  against  the  estate  of  Nelson  for  the  balance 
which  shall  appear  in  favor  of  the  former  upon  a  state- 
ment and  settlement  of  the  account,  introducing  into 
the  former  statement  by  the  commissioner  the  correc- 
tions above  indicated,  with  interest  on  that  balance 
from  the  filing  of  the  original  bill  in  this  case.  The  re- 
sult will  be  a  considerable  increase  of  the  sum  decreed 
in  favor  of  the  administrator  of  Woods  against  the  ex- 
ecutor of  Nelson. 

2.  The  account  between  Fielding  Woods,  &c.,  and 
the  estate  of  James  Wood  allowing  interest  to  the  for- 
mer, and  applying  the  payments  as  credits  at  their  date. 
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iflr  properly  stated,  except  that  Fielding  Woods  is  not  Woodi' Adm'», 
charged,  as  he  should  have  been,  vith  the  sum  of  $125^  ««* 

paid  to  him  as  his  portion  of  the  price  of  the  two  slaves  ^'"** U.  ^  ** 
above  referred  to,  of  which  he  was  supposed  to  hare 
been  entitled  to  one-fifth  as  devisee  under  the  annulled 
will.  This  payment  should  be  credited  at  its  date  so 
as  to  stop  the  interest  upon  so  much  of  his  claim  against 
the  estate  of  James  Woods,  and  will  of  course  greatly 
reduce  it,  if  it  does  not  extinguish  the  balance  now  ap- 
pearing in  favor  of  Fielding  Woods* 

We  have  not  been  able  to  find  in  the  present  record 
any  ground  for  decreeing  $173,  or  any  other  sum  to 
Fielding  Wood  in  addition  to  the  balance  reported  in 
his  favor  by  the  commissioner,  but  will  not  decide  abso- 
lutely against  lU  as  the  case  is  to  go  back  for  a  re-state- 
ment of  the  accounts,  and  the  Chancellor  may  point  out 
some  fact  or  principle  requiring  its  allowance,  which 
has  escaped  our  notice.  Should  a  balance  be  found 
against  Fielding  Woods  upon  a  re-statement  of  the  ac- 
counts/it  should  be  ascertained  in  the  decree,  and  eith- 
er directed  to  be  paid  out  of  assets  by  the  administra- 
tor of  James  Woods,  or  reserved  for  a  settlement  of 
that  estate  between  his  administrator  and  distributees. 

3.  As  the  fund  which  is  or  may  be  in  the  hands  of 
the  administrator  for  distribution  will  be  considerably 
increased  by  correcting  the  errors  above  noticed  in  the 
decree  before  us,  so  much  of  that  decree  as  fixes  the 
sum  to  be  distributed,  is,  of  course,  erroneous,  and  in 
fact  that  portion  of  the  decree  should  fall  with  the  pre. 
vious  portions  on  which  it  is  based.  The  decree  against 
the  administrator  is,  moreover,  erroneous  in  decreeing 
payments  and  distribution  absolutely,  as  it  seems  to  do, 
when  the  fund  from  which  they  should  be  made  is  not 
in  his  hands,  but  is  nearly  all  of  it  in  the  hands  of  Nel- 
son's executor.  The  decree  for  distribution  may,  on 
other  grounds,  have  been  premature.  But  we  are  not 
prepared  to  say  that  the  Court  was  not  oris  not  author- 
ized by  the  pleadings  to  decree  a  settlement  and  distri- 
bution in  this  case,  and  upon  the  basis  of  the  accounts 
lo  be  corrected  as  herein  indicated,  unless  it  should  ap^    , 
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WooDi*  Adm'r.  pear  that  the  estate  owes  debts  not  broijjght  into  Ihpse 
vs  accounts.    But  as  the  decree  on  this  branch,  as  well  as 

*^'^6ic.  ***  on  the  others,  is  to  be  reversed  and  remanded,  we  re-, 
mark  that  we  do  not  perceive  the  grounds  on  which 
the  administrator  is  credited  by  $104  75  as  the  taxed 
costs  of  this  suit,  and  by  the  further  sum  of  $125  for 
his  perspnal  service  and  costs  in  this  suit.  And  al- 
though the  data  for  correcting  these  items,  if  they 
should  be  corrected,  are  not  furnished  by  the  present 
record,  we  are  not  to  be  understood  as  approving  them. 
The  allowance  to  the  commissioner,  though  liberil,  is 
not  excessive,  and  should  have  been  objected  to  in  the* 
Circuit  Court,  if  deemed  too  high.  With  regard  tp  the 
costs  of  this  case  in  the  Circuit  Court,  we  ijindersland 
that  complainants  and  defendants  in  the  original  and 
cross-bills,  so  far  as  they  relate  to  the  matters  referred 
to  in  this  opinion,  were  left  to  pay  their  own  costs,  rcr 
spectively.  And  although  there  might  have  been  some 
ground  for  decreeing  Nelson's  estate  and  F.  and  S. 
Woods  to  pay  a  portion  of  the  complainant's  cPsts  on 
the  original  bill,  and  such  discrimination  may  yet  be 
made ;  yet  as  the  parties  on  all  sides  have  been  in  the 
wrong,  the  complainants  in  the  original  aijid  cross-bills 
in  setting  up  and  insisting  on  unjust  demands,  and  the 
defendants  in  resisting  and  withholding  just  ones»  we 
shall  simply  reverse  the  entire  decree  as  between  the 
representatives  of  Woods  and  the  representatives  of 
Nelson,  and  between  them  apd  Fielding  Woods,  Ac,  to 
be  corrected  as  above  directed,  leaving  to  the  Circuit 
Court  the  same  discretion  as  to  the  costs  which  it  had 
before  the  decree  under  revision  was  rendered. 

Wherefore,  the  entire  decree  as  between  the  parties 
just  referred  to,  including  the  decree  against  Woods* 
administrator  for  payments  and  distribution,  is  reversed, 
and  the  cause  remanded  for  a  restatement  of  the  ac- 
counts, and  for  a  decree  thereon  according  to  the  prin- 
ciples of  this  opinion.  The  plaintiffs  in  error  are  enti^. 
lied  to  their  costs  in  this  Court,  to  be  paid  one-third  by 
Fielding  Woods,  and  the  residue  by  the  executor  of  Nel- 
son, 
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This  reversal  does  iot  affect  the  decree  in  favor  of       CmLDMt 
Nelson^s  executor  against  Fielding  Woods,  Simpson        Smith. 
Woods,  Railsback,  and  the  Vaughns,  which  is  not  coirt- 
fialnedof. 

Tum&  for  plaintiff;  Caperion  for  defendant. 


Childers  vs  Smith. 

Appeal  from  the  Owsley  Circuit.  Debt. 

Pkading.    Rent.    Reversion.  Cdse  64. 

Ghiif  Justice  Marshall  delivered  the  opinion  of  the  Court  June  6. 

This  action,  by  petition  and  summons,  was  brought  ^"^  •**'®*^' 
In  1849  by  Hardin  Smith,  as  assignee  of  Abraham  Smith, 
upon  a  note  dated  in  1840,  for  the  payment  of  $200 
five  years  after  the  date,  and  assigned  by  A.  Smith,  the 
t)ayee,  to  Hardiil  Smith,  the  plaintiff,  in  1846.  The  de- 
fendant demurred  to  the  petition  and  filed  five  pleas,  to 
eslch  of  which  the  plaintiff  demurred.  The  demurrer 
to.  the  petition  Was  overruled,  and  the  demurrer  to  the 
first  and  third  pleas  sustained.  And  the  other  pleas 
which  were  adjudged  good  having  been  traversed,  the 
case  upon  the  facts,  as  well  as  the  law,  was  submitted  to 
the  Judge,  who,  after  hearing  the  evidence,  rendered  a 
judgment  in  favor  bf  the  plaintiff  for  the  amount  of  the 
note  with  interest,  &c. 

No  objection  having  been  made  in  this  Court,  to  the 
petition,  and  none  being  perceived,  and  no  bill  of  ex- 
ceptions having  beeii  taken,  the  propriety  of  overruling 
the  demurrers  to  the  first  and  third  pleas,  presents  the 
only  matter  which  need  be  noticed  by  the  Court. 

These  pleas  aver  that  the  note  sued  on  was  executed 
to  Abraham  Smith,  as  trustee  for  the  plaintiff  and  for 
His  ose  and  benefit,  in  consideration  of  the  rent  (or  as 
the  third  plea  states,  as  the  consideration  or  rent)  of  a 
farm  leased  by  the  defendant  for  the  term  of  five  years 
from  the  date  of  the  note.  The  first  plea  further  states 
that  the  farm  was  to  be  occupied  by  the  defendant  vis 
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Ghilsbbs       tenant  to  and  under  the  plainliflf,  and  that  afterwards 
Smitm.         and  before  the  expiration  of  said  lease,  the  contract  be- 
tween the  plaintiff  and  defendant  was,  by  agreement 
between  them,  rescinded.     The  third  plea  states  that 
after  the  making  and  before  the  expiration  of  the  lease^ 
and  before  said  note  became  due,  the  plaintiff  sold  and. 
conveyed  his  reversionary  interest,  in  and  to  said  farm, 
to  a  third  person,  who  is  named. 
But  looking  now  to  the  first  plea  alone,  and  assuming 
A  plea  evening  that  the  plaintiff  was  the  absolute  legal  owner  of  the 
iiVd  oi^wai"g%*-  farm  at  the  time  referred  to;  that  he  leased  it  to  the  de- 
Slt^the'contract  fondant  for  five  years;  that  this  lease  was  the  solecon- 

of  renting    had  sideratiou  of  the  note :  that  it  was  executed  to  A.  Smith 
been  rescinded,        ii-,  -.         ,..«.        ,  i.  •- 

without  any  a-  solely  for  the  use  of  the  plamtiff  and  was  subject  to  his 

not?*wL*bphe  control;  and  that  before  the  expiration  of  the  five  years 
ScSion  tobeairl  ^**®  Contract  between  the  plaintiff  and  defendant  was  re- 
rendered,  and  scinded ;  still  it  does  not  follow  that  this  note,  whether 
had  performed  It  was  then  in  the  hands  of  A.  Smith  or  of  the  plaintiff, 
contraeV  of  re*-  J^s^,  as  a  matter  of  course,  its  legal  obligation,  so  as  to 
"oad^*^'  ^*^^"°^  be  no  longer  the  proper  foundation  of  an  action.  This 
would  not  be  the  case  unless  it  were  provided  by  the 
terms  of  rescision,  or  were  its  necessary  consequence, 
that  the  note  should  be  surrendered  or  cease  to  be  ob- 
ligatory, or  unless  in  consequence  of  a  rescision  before 
the  defendant  had  derived  any  benefit,  or  the  plaintiff 
sustained  any  loss,  from  the  contract,  the  consideration 
had  wholly  failed.  And  even  if  the  terms  of  recision 
had  provided  for  the  surrender  of  the  note,  or  stipula- 
ted that  it  should  be  no  longer  obligatory,  and  if  the  de- 
fendant had  performed  his  part  of  the  agreement  of  re- 
eision,  it  might  be  a  question  whether  a  parol  agree- 
ment to  that  effect  would  have  been  available  as  a  de- 
fence to  an  action  on  the  note  in  the  hands  of  the  pay- 
ee, or  his  assignee.  But  it  is  not  necessary  to  deter- 
mine that  point,  because  the  plea  does  not  present  it, 
and  is,  in  our  opinion,  fatally  defective  in  failing  to  show 
either  that  by  the  recision  the  consideration  of  the  note 
had  wholly  failed,  or  that  by  the  terms,  or  some  spe- 
cific operation  of  the  recision,  the  note  had  ceased  to 
be  obligatory,  and  that  the  defendant  had  actually  per^ 
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formed  his  part  of  the  agreement  of  recision.    The  pre-       CHiu>B«f 
sumption  would  be  that  on  rescinding  the  contract,  ev-         Smxtr. 
ery  thing  affecting  the  rights  of  the  parties  under  thenew 
condition,  was  provided  for  or  actually  effectuated,  and 
that,  consequently,  the  retention  of  the  note,  as  an  ev- 
idence of  debt,  (there  being  no  receipt  or  defeasance,)       , 
wa^  not  inconsistent  with  the  intent  of  the  transaction. 
And   the  plea  should  have  stated  some  fact  repelling 
this  presumption,  or  at  least  showing  that  under  the  ac- 
tual circumstances,  the  legal  andnecessary  effect  of  the 
recision  was  to  terminate  the  obligation  of  the  note. 

The  third  plea  relies  upon  the  common  law  principle  ^1©°^^^,*^^^ 

that  the  legal  title  to  the  rent  is  incident  to  the  rever-  gcntraliy    inci- 

,  .1.1  1  1.1        *^®"t  to    "*•  '•• 

8ion  and  passes  with  it,  unless  expressly  reserved  in  the  rersion,  ic  is  not 

grant.     But  this  principle,  though  substantially  true  as  ^ant" of^'roni 

staled,  is  not  literally  or  universally  so.     For  the  rent,  ^^^^^  ^^  "J^J^ 

thoiuch  an  incident  of  the  reversion,  may  be  separated  estaie,    leaving 

*  .      ,  /.    ,  i  .         1  .   .  the  reTersion  in 

from  it  by  a  grant  of  the  rent  alone,  in  which  case  a  the  grantee, 
subsequent  grant  of  the  reversion  does  not  pass  the 
rent.  And  if  the  $200  secured  by  this  note  is  to  be  re- 
garded as  rent,  and  if  the  five  years  lease  for  which  it 
was  to  be  paid,  was  carved  out  of  the  present  legal  in- 
terest and  estate  of  the  plaintiff,  leaving  the  immediate 
reversion  in  him,  then  as  the  execution  of  the  note  for 
this  rent  to  a  third  pei*son,  certainly  vested  in  him  the 
legal  title  to  the  rent,  (at  least  as  far  as  secured  by  the 
note,)  it  seems  necessarily  to  follow  that  the  legal  title 
to  the  rent  and  to  the  reversion,  being  thus  in  different 
persons,  and,  therefore,  actually  separated,  the  former 
was  no  longer  an  incident  to  the  latter,  and  did  not  and 
could  not  pass  by  a  subsequent  grant  of  the  reversion. 
Nor  is  this  consequence,  in  our  opinion,  affected  by  the 
fact  that  the  third  person  held  the  legal  title  to  the  rent 
in  trust  for  the  use  and  benefit  of  the  same  person  who 
held  the  reversion  in  the  land.  The  common  law  looked 
to  the  legal  title  alone,  and  when  the  legal  title  to  the 
reversion  and  to  the  rent  were  in  different  persons,  one 
of  whom  also  held  the  equity  in  one  of  the  subjects,  it 
no  more  annexed  the  legal  title  of  one  person  to  the 
rent  as  an  incident  to  the  legal  title  of  another  to  the 
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Chiijdkrs  reVersibn,  because  the  latter  was  also  equitably  entitled 
Smith.  to  the  reut^  than  it  annexed  the  legal  title  to  the  rent 
as  an  incident  to  the  equitable  title  to  the  reversion  in 
the  same  person.  It  did  not  regard  the  equity  in  eith- 
er case,  but  the  legal  title  alone;  and  the  legal  title  \b 
the  two  subjects  being  in  different  persons,  either  might 
transfer  his  legal  title,  or  interest,  without  affectmg  or 
being  affected  by  that  of  the  other.  The  plea,  therefore; 
does  not  present  a  case  to  which  the  principle  relied 
on  applies,  or  rather  it  presents  a  case  to  which  the 
principle  does  not  apply* 

But  the  plea  fails  in  other  very  important  particulars 
to  make  a  case  within  the  principle.  It  does  not  show 
the  nature  of  the  defendant's  reversibnary  interest, 
whether  legal  or  equitable ;  nor  does  it  show  ihtii  he 
held  and  conveyed  the  immediate  reversion  after  the ' 
expiration  of  the  term  of  five  years.  It  does  not  even 
state  that  the  lease  was  made  by  or  for  him,  or  that  it 
was  carved  out  of  his  mterest.  And  there  is  no  ne- 
cessary or  certain  implication  as  io  any  of  these  facts 
growing  out  of  the  statement  that  the  note  was  made 
payable  to  A.  Smith,  in  trust  for  his  use  and  benefit. 
And  even  if  he  were  the  absolute  owner  of  the  land, 
and  the  lease  was  made  by  or  for  him,  it  does  not  ap- 
pear that  any  rent  was  reserved  in  the  lease  itself;  and 
no  reason  being  stated  for  making  the  note  for  the  rent 
payable  to  another,  the  presumption  arises  that  the  sep- 
aration of  the  title  to  the  rent  from  the  title  to  the  lanrd 
or  the  reversion,  was  the  very  object  of  putting  the 
transaction  in  the  form  actually  given  to  it.  Then  this 
gross  sum,  payable  at  the  end  of  five  years,  and  secur- 
ed not  by  the  lease,  but  by  a  separate  specialty,  paya- 
ble to  a  third  person,  seems  hardly  to  come  up  to  the 
Common  law  definition  of  rent,  to  which  the  principle  re- 
ferred to  applies.  But  independently  of  this  last  sug- 
gestion,  it  would  certainly  be  very  strange  if  the  legal 
title  to  this  note,  or  the  sum  secured  by  it,  should  have 
been  divested  out  of  the  payer  by  the  transfer  of  an- 
other person's  interest,  whether  legal  or  equitable  in 
the  land,  for  the  liease  of  which  for  a  certain  term  th^^ 
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npte  wasgivei).  Whatever  thpn  might  have  been  the  Nolawd 
case,  had  the  legal  title  to  the  note  been  in  the  defend-  Ci^Amy. 
^nt  OS  payee  or  assignee,  when  he  conveyed  the  rever- 
sion, (and  evei^  then  we  should  have  had  great  doubts, 
whether  he  veould  have  been,  {jMo/ac/o,  divested  of  it,) 
Yfe  are  clearly  of  opinipn,  for  the  reasons  before  stated^ 
that  the  gf'ant  of  the  reversion  did  not,  under  the  cir- 
cumstances appearing  in  this  plea,  either  transfer  to 
the  grantee  the  legal  title  to  the  note  and  the  right  of 
action  upon  it,  or  in  any  manner  divest  the  payee  or 
his  subsequent  assignee  of  this  right  and  title.  Any 
e(|uitable  claim  which  the  grantee  pf  (he  reversidn 
n^ight  have  had  to  the  sum  secured  by  the  note,  or  to 
any  part  of  it,  was  obviously  of  no  concern  to  the  de- 
fendant, or  at  least  was  wholly  unavailable  to  him  as  a 
defence,  either  legal  or  equitable,  to  this  actipn,  unless 
such  claim  had  been  satisfied  by  him,  pr  at  least  assert- 
ed against  him,  of  which  there  is  no  suggestion. 

Wherefore,  the  judgment  is  affirmed. 

Burnes  foi» appelant;  Barnes^Sf  Nolar^d  for  appellee. 


Noland  vs  Clark.  Case. 

Error  to  tub  Estill  Circuit.  Com  6$^, 

Agfents.     Collateral  security, 
4uDGS  ORi^HAM  deliYoied  the  opinion  of  t^e  Court.  Jufu  S. 

Park  and  Clark  were  parties  ii^  the  purchase  of  hogs  Cm«  lUtcd. 
for  foreign  market.  In  the  year  1840,  having  sold  hogs  lis  tt 
in  Georgia  pn  credit,  they  deposited  with  Dansforth 
notes  of  the  purchasers  to  the  amount  of  $3,687  33^ 
and  took  his  receipt  therefor,  dated  28th  December, 
1840,  which  reads  as  follows :  ''Received  from  Park  & 
Clark  the  following  notes  for  collection,  which,  when 
collected,  /  am  tofancard  to  Kentucky  in  a  check  on  the 
Northern  Bank  of  Kentuckyj^  and  after  giving  a  list  of 
the  notes,  says,  "all  of  which  I  pronounce  good,  and 
(think)  most  of  them  will  be  paid  at  maturity. 
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Noi-uf»  Pjj^j^  ^  Clark  being  indebted  to  several  persons  in 

c^-^g'  this  State,  did  on  the  19th  May,  1841,  assign  Dansforth's 
receipt  to  McMonigle  for  the  use  and  benefit  of  himself 
and  five  other  persons  named  in  the  assighment,  "to  be 
apportioned  by  him  to  the  payment  of  the  notes  due 
them  for  hogs,"  &c. 

Dansforth  remitted  money,  from  time  to  time,  until 
he  had  paid  about  thirteen  hundred  dollars.  The  proof 
shows  very  clearly,  that  at  the  time  of  the  date  of  his 
receipt  to  Park  &  Clark,  he  was  embarrassed  in  his  pe- 
cuniary circumstances,  and  if  he  had  then  been  pressed 
by  his  creditors,  would  have  failed.  About  May  1841 » 
his  condition  could  no  longer  be  concealed,  and  shortly 
afterwards,  he  became  insolvent.  It  seems  from  his 
deposition,  which  has  been  taken  in  this  cause,  that  he 
collected  the  whole  amount  of  the  notes  left  in*  his 
hands,  except  a  debt  due  from  himself  for  $200,  and  a 
debt  due  from  Burdett,  which,  in  the  list,  is  stated  at 
$236  75.  Burdett  had  also  failed,  and  was  insolvent. 
McMonigle  had  in  the  meantime  died..  It  is  very 
clearly  shown  by  the  proof  of  Toombs  and  others, 
that  if  suit  had  been  brought  on  Dansforth's  receipt 
at  the  time  it  was  assigned  to  McMonigle,  or  at 
any  time  afterwards,  not  one  cent  could  have  been 
made  by  coercive  legal  process.  On  the  other  hand,  it 
appears  very  probable,  from  the  statements  of  Dans-' 
forth  himself  and  other  witnesses,  that  had  personaF 
and  direct  application  been  made  at  his  residence  in 
Georgia,  between  the  dates  of  May  and  August  1841^ 
he  would  have  paid  the  whole,  or  the  greater  part 
of  the  balance  due  on  the  receipt,  but  not  in  par  money. 
He  however  continued  to  pay  as  his  creditors  applied, 
until  all  his  means  were  exhausted. 

This  suit  has  been  instituted  by  Park  &  Clark,  and 
now  presented  by  the  latter  as  survivor,  with  the  view 
of  making  McMonigle  and  those  for  whose  use  the  re- 
ceipt was  transferred,  responsible  for  the  residue  of  the 
amount  left  in  Dansforths  hands,  and  which  he  has  fail- 
ed to  pay  over.  Their  supposed  liability  is  based  on  the 
fact  that  McMonigle  did  not,  nor  did  either  of  the  oth- 
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«rs  visit  Georgia,  and  there,  by  process  of  law,  or  direct  Nolakd 
personal  application  to  Dansforth,  attempt  to  collect  Clamc 
the  amount  due  from  him,  which  as  already  intimated, 
the  complainants  charge  could  have  been  done ;  and 
finally  that  the  defendants  are  responsible,  because  they 
did  not  use  that  diligence  which  the  circumstances  of 
the  case  required  of  them. 

It  is  said  that  a  person  who  receives  bonds  and  notes  Though  general- 
as  collateral  security  for  a  debt,  is  bound  touseduedil-  ieiTMbond«»nd 
Igence,  and  if  they   are  afterwards  lost,  throu£ch  his  °°^®*  forcoiieo- 

®  "^  i-it  *'°°  *'  collateral 

negligence,  by  the  insolvency  of  the  makers,  he  is  security  ii bound 
chargeable  with  the  amount.  This  rule  of  law  we  We'dfiijence*^ 
suppose  not  to  be  applicable  to  the  facts  in  this  case,  thiy'ari  iwt  by 
Here  no  bonds   or  notes  were  placed  in  the  hands  of  °f?^*®*v?^®™?* 

-,.-,.--  ,       ,  .  /.  1.   .         .  chargeable.  Thui 

McMonigle,  but  only  the  receipt  of  a  man  livmg  m  a  rule  does  not  ap- 
distant  State,  and  in  whose  integrity  and  fidelity.  Park  wlm  Uie^"- 
&  Clark  fully  trusted.    At  the  time  this  receipt  was  as-  ylj^^in^ano^lr 

signed,  McMoniele  was  known  to  be  in  feeble  health,  state fornotes to 

°  °  "  collect  is  tiana- 

and  In  fact  laboring  under  a  fatal  disease,  of  which  he  ferred  as  coUat- 

afterwards  died;  that  at  the  time  he  received  the  re-  peciaSy^as' Se 

ceipt  he  was  physically  unable  to  have  travelled  to  S"°Sce1pt'^ 

Georgia.    The  receipt  of  Dansforth  shows,  upon  its  in  feeble  health, 

_        °  ^  -    ,  J,  .  and   the  lawyer 

face  that  it  was  not  expected  that  any  one  would  be  at  bound  by  his  re- 
the  trouble  and  expense  of  a  tedious  journey  to  receive  miila  collected! 
the  money  from  him.    His  undertaking  was  to  transmit  ^j^^^v^^  S»t  he 
the  money  when  collected  to  Kentucky.    Clark  cer-  JjJJ^^ ^9^  * 
tainly  expected  the  agency  to  be  carried  on  by  written  pursue  the  law- 
communication.     He  undertook  to  apprise  Dansforth  ^®'* 
of  the  assignment  to  McMonigle.    This  promise  he 
seems  not  to  have  complied  with  until  August  1841, 
about  which  time  Dansforth  became  almost,  if  not  en- 
tirely hopelessly  insolvent.    Clark's  letters  of  that  date 
and  his  several  subsequent  letters  up  to  as  late  a  date 
as  January  1642,  all  show  not  only  that  he  expected  a 
transmission  by  check  from  Dansforth,  but  that  he  re- 
garded it  as  his  duty  to  aid  by  epistolary  correspon- 
dence in  the  collection  of  the  demands.    The  tesfimo*  & 
ny  of  one  or  two  of  the  witnesses,  is  at  least  very  persua- 
sive that  this  mode  of  collection  was  the  only  one  con- 

YoL.  X.  31 
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NoLATO        templated  by  the  parties  at  the  time  of  the  assignment 

Clamx.       in  May  1841. 

The  case  of  Barrow^  assignee  of  Prior^  vs  Rtdnelan- 
der^  (3  /.  C.  R.  615,)  which  is  referred  to  by  the  Cir- 
cuit Judge  as  sustaining  his  opinion,  is  certainly  very 
essentially  different  from  the  present.  In  that  case  '*tbe 
defendant  was  the  confidential  clerk  of  the  merchant, 
and  had  free  access  to  all  his  papers  and  money.*   From 
the  beginning  almost  of  their  connection.  Prior  was 
embarrassed  and  had  recourse  to  the  defendant  for  mo- 
neys.   This  created  at  once  a  delicate  relation  between 
them;  and   the  rapidity  with  which  loans  and  debts 
were  accumulated,  securities  exacted,  the  load  of  de- 
pendency increased,  and  blind  and  necesitous  submis- 
sion yielded,  is  distressing  to  learn  even  as  told  in  de- 
fendant's answer:"  (1  /.  C.  R.  556.)    In  that  case,  it 
was  also  clearly  proved,  that  in  addition  to  the  bonds 
and  notes  assigned  to  the  clerk,  other  notes  were  taken 
by  him  from  the  merchant's   possession  without  his 
knowledge  or  consent.    It  was  very  properly  determin- 
ed by  the  Chancellor,  (3  Johnson's  Ch.  Rep.  620^)  "that 
by  the  fraudulent  conduct  of  the  defendant,  he  made 
himself  justly  chargeable  with  the  amount  of  the  notes, 
or  at  least  for  so  much  of  them  as  were  lost  from  want 
of  prosecution  in  due  season,  because  instead  of  exer* 
cising  a  reasonable  and  equitable  discretion  in  the  col- 
lection of  the  notes,  his  conduct  was  perverse  and  un- 
conscientious, tyranical,  oppressive,  and  unjust:  (S.  C» 
622.) 

It  hardly  need  not  be  said  that  no  such  facts  exist  in 
this  case.  On  the  contrary,  the  parties  sought  to  be 
charged,  seem  to  have  acted  throughout  in  good  faith.. 
Taking  into  consideration  all  the  circumstances  and  facts 
developed  in  this  case,  we  are  of  opinion,  that  neither 
McMonigle,  or  either  of  the  others,  was  under  any  ob* 
figation  of  duty  to  go  to  Georgia,  that  neither  of  them 
^  hal^  been  guilty  of  gross  neglect;  that  the  debts  have 
not  been  lost  through  their  inattention,  and  that,  there- 
fore,  the  complainants  were  not  entitled  to  a  decree. 
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The  decree  of  the  Circuit  Court  is  therefore  reversed,  «»<><>«'»  K«'». 

and  the  cause  is  remanded  to  that  Court  with  directions  Tubfw. 

to  dismiss  the  complainant's  bill  with  costs.  "^^^ 

Turner  and  Noland  for  plaintiffs;  Caperton  for  de-  ^^'"^ 
fendants. 


Crook's  Executor  vs  Turpin.  Chancbrt. 

Thomas  vs  Same. 

Error  to  the  Montoombrt  Circuit.  Cote  66. 

Husband  and  wife.    Settlements.    Bankruptcies. 
JuDGS  SiMPioH  delivered  the  opinion  of  the  Court  June  10. 

The  contest  in  this  case  is  between  the  assignee  of  Cast  lUted. 
the  husband,  for  a  valuable  consideration,  and  the  wife^ 
about  a  fund  that  belonged  to  the  latter,  and  was  in  the 
hands  of  her  guardian. 

The  husband  and  wife  had  instituted  a  suit  in  Chan^ 
eery  against  the  guardian  for  a  settlement  of  his  ac- 
counts and  a  payment  of  the  money  in  his  hands  to 
them.  During  the  pendency  of  that  suit,  a  creditor  of 
the  husband  commenced  a  separate  suit  in  Chancery  for 
the  purpose  of  subjecting  the  fund  to  the  payment  of 
his  debt,  on  the  ground  of  the  insolvency  of  the  hus- 
band, as  established  by  a  judgment  at  law  and  a  return 
of  no  property  found,  upon  an  execution  that  issued 
thereon. 

Upon  the  petition  of  the  wife,  she  was  made  a  defend- 
ant to  the  latter  suit,  and  by  an  answer  and  cross-bill 
against  the  creditor  and  guardian,  asserted  an  equity  to 
the  fund,  as  part  of  her  estate  in  the  hands  of  her  guar-* 
dian. 

Previous  to  the  institution  of  this  suit  by  the  creditor^ 
the  husband  had  for  a  valuable  consideration  assigned 
the  fund  in  contest  to  another  person. 

A  decree  was  rendered  in  the  first  suit  by  which  the 
amount  due  by  the  guardian  to  the  wife  was  ascertain-' 
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Ceook*8  Ex' It. 

V9 
TlTRPXH. 

Thomai 

M 

Samk. 


Decree    of    tha 
CirOttit  Court 


Afsignees  in 
bankruptcy,  and 
the  assigneea  of 
the  husband  of 
the  wife's  cho- 
sen in  action,  6t 
equitable  inter- 
ests, take  them 
subject  to  the 
equity  of  the 
wife  to  a  settle- 
ment. {Roper  on 
JBuBb.  and  Wife, 
vol  1>  263,  273; 
ClaticTf  on  Mat' 
ried  Women,  494: 
to  610;  2  Story's 
Eq,  638.) 


ed,  and  its  payment  ordered  to  be  made  to  the  husband 
and  wife  jointly. 

After  this  decree  was  rendered  the  guardian  died,  and 
the  creditor  in  the  suit  which  he  had  instituted,  filed  a 
bill  of  revivor  against  his  executor.  The  executor  then 
filed  an  answer  and  cross-bill  against  all  the  parties 
claiming  the  fund,  for  the  purpose  of  having  their  re- 
spective rights  to  it  decided,  and  alleged  that  hethad  by 
the  consent  of  the  creditor,  paid  the  money  over  to  the 
husband's  assignee,  believing  that  he  was  entitled  to  it, 
with  the  understanding,  however,  that  it  should  be  re- 
paid to  him  if  the  right  of  the  wife  prevailed.  He  also 
alleged  that  the  husband  had,  during  the  pendency  of 
the  suit,  become  a  bankrupt  and  obtained  a  certificate 
of  discharge  as  such;  which  he  exhibited. 

The  Court  below  rendered  a  decree  in  favor  of  the 
wife,  and  also  in  favor  of  the  executor  for  the  money 
he  had  paid  over  to  the  assignee.  To  that  decree  both 
the  executor  and  assignee  have  prosecuted  writs  of  er- 
ror. 

Various  objections  are  made  to  the  proceedings  on 
the  ground  of  irregularity,  but  as  the  merits  of  the  con- 
troversy depend  upon  the  question  whether,  the  as- 
signment by  the  husband  deprived  the  wife  of  her  equi- 
ty to  a  settlement,  that  will  be  first  considered. 

It  has  been  long  the  settled  equitable  doctrine  that 
assignees  in  bankruptcy,  or  insolvency,  of  the  husband » 
and  also  his  general  assignees  for  the  payment  of  debts 
due  to  his  creditor's  generally,  take  the  wife's  choses  in 
action  and  equitable  interests  assigned  to  them,  subject 
to  her  equity  to  a  settlement.  It  was  at  one  time  doubt- 
ed whether  a  special  assignee  or  purchaser  from  the 
husband,  for  a  valuable  consideration,  took  them  also 
subject  to  the  wife^s  equity.  But  it  is  now  firmly  es- 
tablished that  he  does,  and  that  her  equity  is  superior 
to  the  right  of  the  assignee.  (Roper  on  Husband  and 
Wife,  vol.  I,  263273;  Clancy  on  Married  Women,  494 
to  510;  2  Storey's  Equity,  638.) 

It  is,  however,  contended  that  the  decree  directing 
the  payment  of  the  money  to  the  husband  and  wife,  er- 
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tingu\shed  the  wife's   right  of  survivorship  to  it,  and  Crook^s  Ex*b. 

consequently   deprived  her  of  her  equity  to  a  settle-        Tubpiw. 

ment.     It  is  not   admitted  that  a  decree  obtained  in  "°tw^' 

right  of  the  wife,  ordering  the  payment  of  the  amount  ^^^"^ 

decreed,  to  be  made  to  her  and  her  husband  iointly,  '^^f  right  of  tho 
y  J  J  9   wife  iQ  J^  aetlle- 

will  have  the  effect  ascribed  to  it.     But  it  is  not  on  this  ment  exists  un- 

j  1  *       J      •!      .1     X  ^'  til   the  husband 

occasion  deemed  necessary  to   decide  that  question,  or  his  assignee 

The  loss  of  the  wife's  right  of  survivorship,  does  not  jSonoflh: 
necessarily  deprive  her  of  her  equity  to  a  settlement,  money  or  proper. 

rr.1      1  .    ,  .  .      1  ,  ,  .1    ^y-  (^Vancy  441 » 

The  latter  right  exists,  in  her  equitable  interests,  until  2  Dana  437.) 
the  )iusband  or  his  assignee  actually  obtains  the  posses- 
sion of  the  money  or  the  property:  (C/ancyoTi^AeJRf^A/^o/' 
Married  WomeUf  441 ;  2  Dana,  437.)  Besides,  the  wife 
had  in  this  case,  filed  her  cross-bill,  claiming  the  fund 
in  the  hands  of  the  guardian,  before  the  decree  was 
rendered  in  the  other  case,  and  the  form  of  that  decree 
could  not  prejudice  her  right. 

Nor  did  the  payment  made  to  the  assignee,  by  the  The  payment  of 
executor  of  the  guardian,  affect  the  equity  of  the  wife,  signeeofthehus^ 
The  fund  in  the  hands  of  the  guardian  was  under  the  ^Xuih  the'  wi?I 
direction  and  control  of  a  Court  of  Equity,  and  the  ^^  ®^  eauityio 

I       .        1  1       r         t  .111  *        aetilcmeni 

payment  having  been  made  after  the  suit  had  been  com-  pending  a  iitiga- 
menced  by  the  wife,  was  unauthorized  and  must  bedis-  jict,  Jm  notaf- 
regarded :     (Macauley  vs  Philips,  4  Ves.  18.)  {^^  ^^l{^^^^  °/ 

It  is  urged,  however,  that  no  suit  was  pending  at  the    ^«^»y  48.) 
time  the  payment  was  made,  the  guardian  having  pre- 
viously died,  and  the  wife  not  having  filed  a  bill  of  re- 
vivor. 

The  suit,  however,  was  still  pending?,  no  order  of  Though  a  party 
rM  111  11.        .  1      t  .11     r        .  toasuilinchan- 

Court  had  been  entered  abating  it;  and  a  bill  ot  revivor  ceir  die,  it  is 

had  been  in  fact  filed  by  the  wife,  and  endorsed  by  the  l]^^  unt^*an*a^ 
Clerk  as  having  been  filed  in  Court,  although  not  enter-  ^^^^^^^^  ^^  ^^' 
ed  on  the  order  book.     Under  these  circumstances,  the 
payment  must  be  regarded  as  having  been  made  wrong- 
fully, and  it  cannot  prejudice  in  any  degree  the  wife's 
equity. 
The  regularity  of  the  decree  is  objected  to,  because  ^°sary'to^had 

the  bill  of  revivor  by  the  wife  was  not  noted  on  the  or-  2f  '*^®,..9?"?  ^ 
.,.,,"'  ,  .  file  a  biU  of  le- 

der  book,  and  because  no  process  was  served  on  the  ex-  ▼iTor— it  is  mat- 

ecutor.    As  no  application  is  required  to  be  made  to   '*'  ^  '*^  ^"^ 
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Cbook'i  Ex'k.    the  Court  for  leave  to  file  a  bill  of  revivor,  but  a  party 
Ttnipiir.        has  a  right  to  file  a  bill  for  that  purpose  whenever  it  Is 
"t?'*^*        necessary  to  do  so,  it  may  be  questionable  whether  the 
^^"^         failure  to  enter  it  on  the  order  book,  as  filed,  would 
not?cV*?"u  o*  constitute  an  available  objection  to  the  regularity  of  the 
the  record  at  alir  proceedings;  but  the  point  is  deemed  immaterial  and  is 
not  now  decided.    The  executor  having  appeared  and 
filed  his  answer  and  cross-bill,  in  which  the  claims  of  all 
the  parties  were  noticed,  and  presented  to  the  Court 
for  adjudication,  which  cross-bill  was  answered  by  the 
wife,  the  object  of  a  bill  of  revivor  and  the  execution 
of  process  thereon  had  been  virtually  attained,  and  as 
the  parties  were  all   before  the  Court,  and  their  rights 
set  forth  and  asserted  in  the  pleadings  in  the  cause, 
there  existed  no  good  reason  why  they  should  not  have 
been  passed  upon  and  settled  by  the  Court. 
Another  objection  to  the  decree  is,  that  it  directs  the 
A  deerae  for  the  payment  of  the  money  to  be  made  by  the  executor, 
ney^which^  hae  without  first  having  dissolved  the  injunction  that  the 
5fa°hajBds°*of  ^a  creditor  had  obtained  in  the  same  suit  against  the  pay- 
party  to  the  suit,  ment  of  the  money  by  the  guardian.    Althouffh  the  de- 

lain  efTectadw-  ...        ,-  n      i.       f       i      .    .  .1., 

aolation  of  an  cree  did  not  formally  dissolve  the  mjunction,  yet  it  did, 
jci»inj5^'direct*lon  '^  effect  do  SO,  by  directing  the  payment  of  the  money 
lothe  fond.         jjj  opposition  to  the  restraining  order,  and,  therefore, 
no  formal  dissolution  of  the  injunction  was  necessary. 
But  it  is  said  that  there  are  two  decrees  for  the  same 
money  in  different  suits — one  directing  the  payment  to 
be  made  to  the  husband  and  wife,  and  the  other  direct- 
ing it  to  be  made  for  the  benefit  of  the  wife  alone.  This, 
however,  creates  no  difliculty  and  forms  no  objection 
to  the  decree.    The  payment  of  the  last  will  discharge 
both,  and  exonerate  the  executor  from  further  liability 
on  either. 
So  far,  however,  as  the  executor  is  concerned,  the 
The  Circuit  Court  decree  is  erroneous  in  not  ordering  the  money  to  be 
__.j  !_-_  L. .  _/•  ^^  assets  in  his  hands.    For  this 


may  correct cler-        . ,  ,      ,  ,  ^      -  ^, 

iMl  errora  after  paid  by  him  OUt  of  th< 

{lre'i'SS:*!?°dt'  error,  that  part  of  the 


decree  will  have  to  be  reversed. 

craein  panonam  gut  as  it  is  an  error  that  might  have  been  corrested 

agaiAat    eieou*  ^ 

lore   where    it  by  application  to  the  Court  below,  the  reversal  on  that 
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ground  alone  will  not,  according  to  the  present  prac-  BAowv*sAj>M'm. 
tice,  entitle  him  to  his  costs  in  this  Court.  Beowv. 

Wherefore,  there  being  no  error  to  the  prejudice  of  ibouid  have  been 
Thomas,  the  assignee,  the  decree  is  affirmed  upon  his  wih  an"rror.  ** 
writ  of  error ;  and  as  to  the  executor  it  is  reversed,  with   ""^T?  *^°;.^*7!!} 

'  not  be  adjudged 

directions  to  change  the  decree,  so  as  to  make  the  sum  to  plaintiff  in  er- 
decreed  payable  by  him  out  of  the  assets  in  his  hands;  where  that  u  the 
and  upon  his  writ  of  error,  the  parties  must  each  pay  ifjiicltiir^Sl 

their  own  costs.  been  made  to  the 

Coart  below, 
Apperson  for  plaintifis;  Peters^  J.  4*  W.  L.  Harlan 

and  Daniel  for  defendants. 


Brown's  Administrator  vs  Brown.  '^' 

Erbor  to  the  Garrard  Circuit.  ^^ 

Profert.      Administrator's  jurisdiction.     Instalments,  • 

Jo  DOB  Graham  deUvered  the  opinion  of  the  Court.  Jung  12. 

Tms  is  an  action  of  debt  instituted  on  a  note  (execu-  Th«  o**^  itated. 
ted  by  defendant)  which  reads  as  follows:  ^^I  promise 
to  pay  Arabia  Brown  one  hundred  and  fifty  dollars 
without  Interest,  to-wit,  fifty  dollars  within  ten  days, 
and  the  balance  in  two  annual  instalments.  Given  un- 
der my  hand  this  10th  day  of  March,  1843.''  The  ob- 
ligee  having  died,  this  suit  was,  in  1849,  brought  by  the 
administrator  of  his  estate. 

The  declaration  is  in  the  debit  and  detinet,  and  '*  of  a 
plea  that  the  defendant  render  to  the  plaintifi*  $150.'* 

The  Circuit  Court  sustained  a  demurrer  to  the  decla-  Formerly  a  iott 
ration,  and  dismissed  the  suit  for  want  of  jurisdiction,  trator  in  the  dcSl 
The  plaintifi"  does  not  make  profert  of  his  letters  of  %n\l^  Jf^""^ 
administration.  That  a  declaration  in  debt  in  action  JlJofel?  o?tette» 
by  adminis  trator  should  be  in  the  detinet  only  and  not  ofadminutration 
in  debet  et  detinett  and  that  profert  should  be  made  of  it  kno^  ^Tmi^daT 
letters  of  administration,  are  technical  objectionii  which,  ^^^'^?% 
however  fatal  formetly,  are  now  not  available  (3  Mon-  *•  ^w.> 
roe,  224;  5  A.,  390.) 

The  main  question  is  whether  the  Circuit  Court  had 
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Brown's  Adm'ji.  jurisdiction  of  the  cause  of  action.  The  note  is  dated 
_  ^^^'^^'         in  1843,  and  the  suit  commenced  in  1849.     It  is  not  an 

Debt    may    be  obligation  to  pav  Several  sums  on  several  dnys,  but  it  is 

maintained      in  ^,  ,.        .        r  ^    \  ^  i  i     i       .  i 

ib»         Circuit  an  obligation  tor  a  debt  payable  by  instalments.     All 

otUgaiionTo  p5?  ^^e  instalments  are  due.  The  action  of  debt  is,  there- 
by *i"nsuime°nt7  ^^^^  sustainable  for  the  entire  sum:  (Burn  on  Actions  at 
all  the    instal'  Law,  251;  Harlstone  on  Bouds,  12Z,)     There  would  not, 

menls  beingdue,  ...  .    i      .i  .     •     ^ 

though  some  of  as  contended  m  argument,  be  three  separate  judgments 
be^lesfihilTm  for  fifty  dollars  each,  but  the  judgment  should  be  for 
{Burn on  actions  |hg  entire  sum ;  and  if  the  debt  bear  interest,  then  that 
Hariton  on  bonds  interest  CO  on  SO  much  from  such  a  date,  and  so  much 
from  another  date,  &c. 

The  fact  that  the  note  is  credited  by  $100  paid  in 
1848,  it  seems  to  us  does  not  reduce  the  amount  then 
due  to  fifty  dollars.  It  is  difficult  to  imagine  why  the 
contracting  parties  should  have  inserted  the  words 
"without  interest,"  when,  as  a  matter  of  law,  the  debt 
would  not  bear  interest  until  the  day  of  payment  had 
arrived ;  but  whether  they  had  any  reason  or  motive 
for  the  insertion  of  that  clause,  does  not  appear.  The 
law  gives  interest  from  the  day  of  payment,  unless 
there  be  a  stipulation  to  the  contrary.  We  suppose 
that  the  expression  used  in  this  instrument  cannot  have 
that  eflfect.  It  is  at  most  but  an  agreement  that  fifty 
dollars,  without  interest,  is  to  be  paid  ten  days  after 
date,  and  fifty  dollars,  without  interest,  at  each  of  the 
subsequent  periods  of  payment ;  but  after  such  days^of 
payment  transpire,  there  is  nothing  in  the  writing  to 
prevent  the  usual  operation  of  law,  which  gives  inter- 
est upon  the  sum  due.  It  seems  to  us  that  the  Court 
had  jurisdiction  of  the  cause  of  action,  and  that  the 
demurrer  to  the  declaration  ought  not  to  have  been 
sustained. 

The  judgment  of  the  Circuit  Court  is,  therefore,  re- 
versed, and  cause  remanded  with  directions  to  set  aside 
the  judgment  and  overrule  the  demurrer,  and  for  other 
proceedings  not  inconsistent  with  this  opinion. 

Harrison  for  plaintiff;  Burton  4*  Dunlap  for  defend- 
ant. 
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June  12. 
CaseiUted. 


Commonwealth  for  Reynolds  vs  Kinnaird.    Covenant. 

Error   to   the    Garrard   Circuit.  CaseCS. 

Guardian  bonds.    Prochein  amic. 
Juoos  Graham  delivered  the  opinion  of  the  CourL 

This  action  upon  a  joint  and  several  bond  executed 
by  a  guardian  and  his  sureities,  is  brought  against  one 
pnly  for  an  alleged  failure  of  the  guardian  to  discharge 
hi^  duties  as  such.  The  ward  being  yet  a  minor,  the 
action  is  prosecuted  by  Saymore  Hopper,  as  his  next 
friend.  The  defendant  plead  that  Seymore  Hopper,  the 
next  friend,  is  the  same  man  who,  by  that  name,  Is  an 
pUigor  in  the  bond  as  one  of  the  sureties  of  the  guar- 
dian. The  Court  overruled  the  demurrer  to  this  plea, 
and  having  rendered  judgment  in  bar  of  plaintiff's  ac- 
tion, thei  case  is  brought  to  this  Court.  The  only  ques- 
tion, therefore,  is  whether  the  plaintiffs  action  can  be 
defeated  by  reason  of  the  fact  that  the  rehior^s prochein 
mne,  is  also  one  of  the  sureties  of  the  guardian?  The 
suit,  alttiough  in  the  name  of  the  Commonwealth,  and 
prosecuted  by  "a  next  friend,"  is  in  truth  for  the  sole 
and  exclusive  benefit  of  the  ward;  the  judgment,  if  one 
be  had,  is  for  his  benefit,  and  the  money  due  from  the 
guardian  will  be,  when  collected,  his  money.  His  next 
friend  has  no  manner  of  interest  in  it.  It  is  true  he 
may  be  bound  for  the  costs  of  the  suit ;  but  that  fact 
cannot  operate  to  the  prejudice  of  the  ward,  nor  can 
we  perceive  any  reason  why  it  should  prevent  him 
from  acting  as  the  next  friend  of  the  infant.  As  one  of 
the  co-decurities  he  may,  in  certain  contingencies,  be  lia- 
ble to  contribute  to  Kinnaird  a  portion  of  the  sum  the 
latter  n^ay  be  compelled  to  pay;  but  that  will  be  a 
matter  between  themselves  not  at  all  affecting  the  ward, 
for  he  cannot  have  any  interest  in  it. 

It  seems  to  us  that  th^  plea  presented  no  bar  to  the 
plaintiff's  action,  and  the  demurrer  ought  to  have  been 
sustained. 

Vol.  X]  32 
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The  judgment  of  the  Circuit  Court  is,  therefore  re- 
versed, and  the  cause  remanded  with  directions  to  set 
aside  the  judgment  and  sustain  the  demurrer  to  the 
plea,  and  for  other  and  further  proceedings  not  incon- 
sistent with  this  opinion. 

Lusk  4*  Harrison  for  plaintiff;  /.  4*  W.  L,  Harlan 
for  defendant. 


Chancery. 
Case  69. 


June  12. 


Case  lUied. 


Carter  vs  Stennet  and  Eason. 

Error   to  the   Garrard  Circuit. 


Set-off.     Bills  of  Review.      Damages. 
Chief  Justice  Marshall  delivered  the  opinioa  of  Uie  Court 

Stennett,  as  the  assignee  of  Eason,  having  obtained 
a  judgment  against  Carter  upon  a  note  given  in  pay- 
ment for  a  small  drove  of  horses,  Carter  filed  his  bill 
and  obtained  an  injunction  upon  the  allegation  that  a 
fraud  had  been  practised  on  him  by  Eason  as  to  one  of 
the  horses  which  had  been  sent  to  the  south  for  sale, 
and  had  become  blind,  &c.;  and  also  on  the  allegation 
of  a  small  payment  to  Eason  and  two  small  demands 
against  him,  for  which  credits  were  claimed  on  the 
ground  that  they  accrued  before  the  assignment; 
that  the  assignment  was  ante-dated,  and  was  fraudulently 
made  to  hinder  and  defraud  Eason's  creditors,  and  that 
Eason  was  a  non-resident  and  insolvent  A  general 
traverse  was  filed  for  Eason,  who  was  proceeded 
against  as  a  non-resident,  and  the  material  allegations 
of  the  bill  were  specifically  denied  by  Stennett  in  an 
answer  which,  though  filed  with  the  papers  and  made 
the  ground  of  a  motion  to  dissolve  the  injunction  and 
noticed  also  in  the  decree,  was  not  regularly  noted  on 
the  record  as  being  filed. 

On  the  hearing  of  this  case,  the  injunction  -^as  per- 
petuated as  to  the  sum  of  $15  and  dissolved  with  dam- 
Decree  of   the  ages  as  to  the  residue  of  the  sum  enjoined.    And  at  the 
biu'^'^of^rSiiew  succeding  term  of  the  Court,  Carter  filed  a  bill  of  review,, 
and  second  in-  which  setting  up  substantially  the  same  matters  which 
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hud    been  presented  in  the  original  bill,  and  refer>        CAmTn 
ring  to  the  proceedings  in  that  bill,  prays  for  a  re-  Snwnr  &  ea- 

view,  &c.,  on  the  ground  that  the  exhibits  referred  to  '^*' 

in  the  original  bill  and  filed  therewith  to  prove  the  pay-  UU^^iJSi*^*'^  *"* 
ment,  and  demands  for  which  credits  were  claimed, 
and  which  were  believed  to  have  been  on  file  when  the 
case  was  heard  and  to  have  been  used  on  the  trial,  were 
m  fact  lost,  or  withdrawn  without  the  fault  of  the 
complainant,  and  were  not  considered  by  the  Judge  in 
making  up  the  decree,  and  that  this  was  not  discovered 
by  the  complainant  or  his  counsel  until  after  the  de- 
cree was  rendered;  when  the  time  being  near  its  close, 
a  petition  for  a  re-hearing  was  not  filed  because  of  the 
press  of  business,  and  because  the  complainant  was  not 
apprised  of  the  necessity  of  such  a  petition,  and  the 
bill  prays  for  an  allowance  of  the  credits  claimed  in  the 
original  bill.  A  second  injunction  was  obtained  on 
this  bill ;  and  Eason  and  Stennett  having  filed  their  an- 
swers denying  the  material  allegations,  and  relying  on 
the  former  decree,  and  the  insufiUciency  of  the  grounds 
alleged  for  opening  it,  the  Court  on  the  hearing  dis- 
solved the  injunction  without  damages,  and  dismissed 
the  bill  with  costs.  To  each  of  these  decrees  (which 
are  contained  in  the  same  record)  Carter  prosecutes  a 
separate  writ  of  error,  and  the  defendants  file  cross-er- 
rors in  each  case. 

Taking  up  the  decree  on  the  bill  of  review,  as  first  to  xho*  the  proof 
be  disposed  of,  the  preliminary  question  in  that  case  is,  jfu'^'lf^  review 
whether  it  presents  a  sufllcient  ground  for  opening  and  t^^y  ^  "uch  aa 

.       .        ^L     X-  J  S-  ..  J  .  .1.  ^  authorize  the 

reviewmg  the  former  decree*  If  it  does  not,  then  even  relief  prayed  for, 
if  the  proof  made  on  the  bill  of  review  were  sufiicient  notgoo?^'ound» 
to  establish  the  grounds  of  relief  set  up  in  the  original  Jhebfllof  review 
bill,  it  would  be  of  no  avail,  because  the  original  decree  no  i«i»ef  can  be 
is  conclusive  between  the  parties  while  it  remains  in  lormer  decree  » 
force,  and  must  preclude  further  litigation  and  adjudi- 
cation on  the  same  facts,  unless  cause  be  made  out  for 
opening  the  decree  and  renewing  the  contest.  In  this 
preliminary  point,  the  complainant  has  wholly  failed. 
For,  although  it  appears  that  the  exhibits  referred  to 
were  with  the  papers  at  the  hearing,  and  that  their  los» 


a  bar. 
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was  not  discovered  until  after  the  decree  was  rendered  ; 
and  although  it  were  conceded  that  if  they  had  gone 
before  the  Judge  as  a  part  of  the  case/^his  decree  might 
and  should  have  been  more  favorable  to  the  complain- 
^t,  and  that  their  loss,  if  not  discovered  until  after  the 
dose  of  the  term  would  have  been  a  sufficient  ground 
for  opening  the  decree  and  allowing  new  proof;  still  as 
the  loss  was  in  fact  discovered  before  the  end  of  the 
term  and  in  time  for  a  petition  for  re-hearing,  the  whole 
question  would  turn  upon  the  sufficiency  of  the  excuse 
&r  not  filing  a  petition  for  re-hearing.  The  press  of  bu- 
siness before  the  Court,  did  not  prevent  the  filing  of  a 
petition,  nor  is  it  shown,  or  even  alleged  that  the  coro-> 
plainant's  counsel  was  too  much  engaged  to  have  filed 
a  petition,  or  made  a  suggestion,  which  might  hare  sus- 
pended the  decree ;  and  the  ignoraiice  of  the  complain- 
ant himself  of  the  necessity  of  taking  a  particular  step 
in  Court,  might,  if  deemed  sufficient  always  furnish  a 
ready  excuse  for  the  want  of  vigilance  and  attention. 
And  often  a  sufficient  ground  for  setting  aside  an  un&- 
vorable  decree.  The  stability  of  decrees  and  other  ju- 
dicial proceedings,  so  necessary  to  the  repose  and  secu- 
rity of  society,  would  be  too  much  weakened  by  the 
allowance  of  such  an  excuse,  as  the  ground  of  a  bill  of 
review,  which,  when  founded  upon  an  alleged  discovery 
and  intended  to  open  the  case  for  new  proof  upon  is- 
sues already  decided,  must  show  no  want  of  reasonable 
diligence,  either  by  the  party  himself,  or  by  bis  counsel 
whom  he  has  chosen  to  represent  and  act  for  him.  The 
party  himself  may  not  in  fact  have  been  apprised  of  the 
rendition  of  the  decree  until  after  the  expiration  of  the 
term,  but  being  represented  by  counsel  in  Court,  his 
want  of  such  knowledge  is,  by  itself,  entirely  unavail- 
ing- 
There  is,  therefore,  no  ground  for  letting  in  new  proof 
The  discovery  under  the  bill  of  review.  And  as  that  bill  does  not  as- 
Aat^pMUf^SS  sign  any  error  of  law,  on  the  face  of  the  decree,  there 
loit'^^out^^f^thS  '^  ^^  further  question  in  that  case,  as  there  was  no 
papere,  and  Oiat  crround  of  relief,  and  the  bill  was  necessarily  dismissed* 

the   decree  had   °  ,  ,  ^i_    .  .i  i 

therefore    beea  We  observe,  howover,  that  there  does  not  seem  to  have 
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been  any  new  proof  applicable  to  the  credits  claimed        Caiiti» 
on  the  exhibits  referred  to  in  the  original  bill,  except  Stbwxt  &  Ea- 

such  as  is  furnished  by  the  answer  of  Eason  to  the  bill,  —    '°^' 

except  such  as  is  furnished  by  the  answer  of  Eason  to  whcT^he^^  ^i\el 
the  bill  of  review. .  And  even  if  that  answer  be  taken  ^^"^\    should 

nave  hcen  made 

as  evidence  against  Stennett,  on  the  ground  of  his  ref-  known  by  peti- 

.1  1     .      I  I  .  lion   for   a    re- 

erence  to  it,  it  does  not  adnut  that  the  transactions  on  hearing,  or  a  re- 
which  the  credits  are  claimed  preceded  the  assignment,  2kmnio8u»pcnd 
but  avers  the  contrary  to  be  the  fact.  And,  therefore,  ^®  decree  to 
would  not  authorize  the  application  of  the  credits  to  the  petiiion  for  re- 
demand  in  the  hands  of  Stennett,  unless  the  assign-  no  ground  forbm 
ment  itself  was  fraudulent  as  alleged,  but  which  is  not  ufe'ad^ownmcni 
satisfactorily  established.    There  was,  therefore,, no  er-  of  Court  that  the 

1  I      1  .11     /•         .  11        1    .  1       P<^^       himself 

roc  in  dismissing  the  bill  of  review  and  dissolving  the  i^^as  i^orant  of 

J  .    .         ..  his    righta    and 

Becond  mjunction.  duties    in    the 

In  the  original  case,  it  is  assigned  for  error  that  the  ^™"^' 
full  value  of  the  blind  horse  should  have  been  allowed  has  been  lodged 
as  a  credit  on  the  judgment ;  and  that  the  other  cred-  J^^^roper  ^Umo 
its  daimed  in  the  bill  should  have  been  allowed,  because  com^UhTan^^ 
the  answer  of  Stennett,  though  lodged  with  the  Clerk,  ihou^  not  for- 
had  never  been  filed  of  record ;  and  the  allegation  of  the  record    as 
the  bill  should,  therefore,  have  been  taken  for  confessed,  by^uie^^couirand 
But  when,  as  in  the  present  case,  it  sufficiently  appears  J"^^"  *record^ 
that  the  answer,  though  not  formally  noted  of  record,  thu  Court  wiii 
has  been  filed  with  the  papers  in  proper  time,  that  this  give  it  the  same 
was  known  to  the  complainant,  and  that  the  Court  and  uiarly*  "filed"©? 
the  parties  have  treated  it  as  a  part  of  the  case,  it  has  record. 
been  the  practice  of  this  Court  to  regard  it  in  the  same 
light,  and  to  give  it  the  same  effect  as  if  it  had  been  reg- 
ularly filed  of  record.    Then  the  allegations  of  the  bill 
were  not  only  denied  by  this  answer  of  Stennett,  which 
required  proof  upon  every  point,  but  there  was  also  a 
traverse  filed  for  Eason  which  put  in  issue  every  mate- 
rial allegation  adverse  to  his  interest. 
..  Under  this  state  of  the  pleadings,  it  is  a  sufficient  an- 
swer to  the  first  error  assigned,  to  state  that,  although 
the  bill  alleges  that  the  horse  sold  for  less  than  the  cost 
of  taking  him  to  market,  and  was  of  no  value,  the  proof 
shows  that  he  was  sold  for  considerably  more  than  al- 
leged, and  that  $15  allowed  as  a  credit  was  about  corn- 
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^^"*        mensurate  with  the  actual  loss.    And,  as  to  the  othet* 
SramixT  &  Ea-  credits  claimed,  there  being  neither  vouchers  nor  proof 

in  the  record  to  sustain  them,  they  were  properly  re- 

jected»    And  even  if  they  had  been  proved,  still,  as 
there  is  no  sufficient  proof  that  the  assignment  to  Sten* 
nett  was  fraudulent,  and  no  proof  that  it  was  ante-da- 
ted, these  credits  accruing  against  Eason  after  the  date 
of  the  assignment,  could  not  have  been  allowed  against 
the  assignee.    There  is,  therefore,  no  ground  for  rever- 
sing the  original  decree  upon  Garter's  writ  of  error. 
Upon  the  cross-errors,  we  remark  first,  that  the  horse 
Where  a  horse  having  been  purchased  for  a  foreign  market,  to  which 
was  J?"'^^^^^«^  he  was  taken  and  sold,  it  was  not  requisite  that  there 
market  to  which  should  have  been  a  return,  or  an  offer  to  return  him, 

he  was  taken  and  ' 

sold,  no  return  when,  in  a  distant  State,  his  unsoundness  was  discover- 
waa    necessary  cd.    The  complainant  did  not  lose  his  rights  in  equity 
wn^ndneis^  was  ^V  disposing  of  him  there  to  the  best  advantage.    And 
disSmt^Stat  ^  *  although  this  horse  was  sold  to  the  complainant,  with 
others,  for  a  gross  sum,  yet  there  seems  to  have  been  a 
specific,  or  at  least  an  average  price  put  upon  him, 
which  enabled  the  Court  to  ascertain,  with  reasonable 
certainty,  the  loss  sustained.    The  insolvency  and  non- 
residency  of  Eason,  are  sufficiently  established,  if  that 
were  necessary  to  authorize  the  damages  growing  out 
of  the  original  transaction   and  consideration  of  the 
note,  to  be  credited  upon  it  in  the  hands  of  his  assignee. 
There  was  no  error,  therefore,  in  not  dismissing  the 
original  bill  without  any  relief  to  the  complainant. 
Upon  the  question  made  by  the  second  cross-error. 
Where  a  second  ^  ^^  ^^  failure  to  decree  damages  on  the  dismissal  of 
injuncUon  is  ob-  the  bill  of  review  and  the  dissolution  of  the  second 

tamed   injoining  ^^ 

a  judgment  at  injunction,  we  have  been  unable  to  perceive  any  sum* 
a  Mll'of Review  cient  ground  for  refusing  the  damages  directed  by  stat- 
warranted  by  the  ^^®  ^^  ^^  P^^  ^^  dissolution  of  an  injunction  and  must 
rules  of  chance-  consider  the  failure  to  decree  them  in  this  case  as  an  er- 

77  practice^  dam* 

s^esare  due  and  ror  to  the  prejudice  of  Stennett. 
ded^o  Uiedefen-      Wherefore,  the  original  decree  is  affirmed  upon  the 
^^^  original  and  cross-errors  assigned  upon  it ;  and  the  de- 

cree upon  the  bill  of  review  is  affirmed  upon  the  er- 
rors assigned  by  Carter  on  his  writ  of  error,  but  is  re^ 
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versed  upon  the  cross-error  last  noticed,  and  the  cause 
upon  that  claim  is  remanded,  with  directions  to  render 
a  decree  in  favor  of  Stennett  against  Carter,  as  before; 
and  also  for  ten  per  centum  damages  upon  the  sum  en- 
joined.  The  costs  in  this  Court  must  be  paid  by  Carter. 
Burton  for  plaintiff;  Dunlap  for  defendants. 


IIOOBB 

Fosmu 


Moore  vs  Foster. 

Error  to  thb  Kenton  Circuit. 
Ferriess    Slaves.    New  trial. 
JvDOB  SiMPsoa  deUvored  Uie  (pinion  of  the  Court 

Moore  brought  an  action  of  debt  on  the  statute  of 
1831,  (1  vol.  Stat.  LaWi  715,)  against  Foster,  who  w^as 
the  owner  and  keeper  of  a  ferry  across  the  Ohio  river, 
for  the  penalty  imposed  on  him  as  such,  by  the  act,  for 
conveying  over  said  river  a  slave,  the  property  of  the 
plaintiff. 

The  keeper  of  a  ferry  is  authorized  by  the  statute,  to 
take  a  slave  across  the  river  in  the  presence  and  compa- 
ny of  the  owner,  or  at  his  request.  Whether  a  person 
who  hires  a  slave,  and  has  him  in  his  employment  at 
the  time,  can  according  to  the  true  meaning  and  con- 
struction of  the  statute  be  denominated  the  owner,  and 
authorize  the  keeper  of  a  ferry  to  convey  him  acrosss 
the  Ohio  river,  is  the  main  question  presented  in  this 
case. 

The  hirer  of  a  slave  is  in  legal  contemplation  the 
owner  for  the  time  that  he  has  him  hired.  So  far  as 
the  interest  of  the  absolute  owner  may  be  affected,  he 
.  has  no  authority  to  do  any  act  which  would  operate  to 
his  prejudice  or  the  violation  of  his  rights.  But  as  the 
owner  invests  the  hirer  with  the  right  of  commanding 
the  services,  and  he  is  not  only  apparently,  but  really 
the  owner  of  the  slave  for  the  time  being,  by  virtue  of 
the  contract  of  hiring,  his  presence  and  direction  to  do 
3o,  must  be  regarded  as  sufficient  under  the  statute  to 
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June  12^ 
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*^®**         authorize  the  owner  of  a  ferry  to  transfer  the  slave 
^'o'TCT.        across  the  river. 

This  construction  is  sanctioned  by  the  consideration 
that  the  act  is  highly  penal  in  its  provisions,  not  only  im- 
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Jarboe  VS  Smith.  Covenant. 

Appeal  prom  the  Washington  Circuit.  ^^^^  'I* 

Merger.    Practice  at  Law.    Dismissals  of  suit  by 
agreement. 
IvDOs  SiicpsoK  delivend  the  opinion  of  the  Couit  ^^^^  ^  ^' 

In  this  action  of  covenant,  the  defendant  pleaded  C**»  ^^^^ 
that  before  the  commencement  of  the  suit,  the  plaintiff 
had  instituted  a  suit  against  him,  upon  the  same  writ- 
ing, for  the  same  causes  of  action,  in  the  same  Court, 
and  by  the  agreement  of  fhe  parties,  that  previous 
suit  had  been  by  the  judgment  of  the  Court,  dismissed 
agreed.  He  therefore  plead  and  relied  upon  that  order 
of  dismissal  as  a  bar  to  the  present  action. 

The  plaintiff  replied  that  the  dismissal  referred  to  in 
the  plea,  had  been  made  in  pursuance  of  a  "v^ritten 
agreement  of  the  parties^  by  which  it  was  agreed  by 
them,  that  the  suit  should  be  dismissed,  and  all  matters 
of  controversy  between  the  parties,  involved  and  aris- 
ing in  that  suit,  should  be  referred  to  the  determination 
of  three  designated  arbitrators,  whose  award  when 
made,  they  bound  themselves  to  abide  by  and  perform. 
That  the  arbitrators  named  in  the  agreement  and  the 
parties  met,  and  proceeded  to  trial,  and  after  a  full 
hearing  of  all  the  evidence  adduced  on  both  sides,  the 
arbitrators  disagreed  and  were  unable  to  make  an 
award,  and  no  award  had  been  made  by  them. 

A  demurrer  was  filed  to  this  replication  by  the  de- 
fendant, and  havrfig  been  sustained,  a  judgment  was 
rendered  against  the  plaintiff  from  which  he  has  ap- 
pealed to  this  Court. 

The  legal  effect  of  an  order  dismissing  a  suit  agreed  '^^J^^^l^f^^^\ 
is,  to  bar  any  other  suit  between  the  same  parties,  on  ^^"j^^.  *    "ijjjy' 
the  original  cause  of  action  thus  adjusted  by  them,  and  any  other    »uit 
Vol,  X.  ^  33 
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Jarbok        merged  in  the  judgment  of  tlie  Court,  rendered  at  their 
Smith.         instance, and  in  consequenc^  of  their  agreement.  {Bank 
between       the   Commonwealth  vs  Hopkins  Src,  2  Dana  395.) 

■ame  parties  on  .  r       .•  •  .i 

the        original       A   new  cause  of  action  may  arise  upon  the   agree- 

ihus^ag/ee'd^bf  ^^^nt  of  the  parties,  that  produced  the  order  dismissing^ 

them  and  merged  ^h^  gujt.  quJ  there  might  possibly  be  cases,  where  by 

(2  Dana  396.)  the  terms  of  the  agreement  a  suit  could  be  maintained 

miaied  ulefr  silit  "P^^  ^^^  original  cause  of  action,  but  it  would  be  alone 

agreed   and    a-  bv  virtue  of  the  Stipulations  contained  in  the  agree- 

greed  to  submit  /.    ,  . 

the  controversy  ment  01  the  parties. 

the  arbitrators  If  such  a  case  can  however  exist,  the  present  is  not 
mJke^'So  awa"d!  ^°®  ^^  ^^^^  character.  The  agreement  contains  no  pro- 
Held  that    the  vision  authorizins:  the  plaintiff  in  any  event,  to  brinir  a 

origmal  cause  of  i  r  rr    i 

acuon  was  mer^-  new  suit  upon  the  same  c^use  of  action.  If  the  agree- 
cou'id  be°ma?n-  ment  upon  which  the  suit  was  dismissed,  does  not  af- 
umed  upon  iL  f^j.^  ^^  adequate  remedy,  it  should  not  have  been  enter- 
ed into  by  the  plaintiff.  If  the  parties  contemplated  a 
resort  to  any  other  mode  of  adjusting  the  matters  in 
controversy  between  them,  upon  a  failure  of  the  arbi^ 
trators  to  make  an  award,  a  stipulation  to  that  effect 
should  have  been  inserted  in  the  agreement.  Such  a 
provision  may  have  been  omitted  intentionally,  and  the 
agreement  entered  into  in  its  present  form,  with  a  view 
to  prevent  further  litigation,  upon  the  very  reasonable 
assumption,  that  if  the  justice  of  the  plaintiflPs  demand 
was  so  doubtful,  that  three  impartial  arbitrators  could 
not  make  an  award  in  his  favor,  the  claim  was  of  too 
questionable  a  character  to  be  further  prosecuted.  Be- 
sides, although  no  award  had  been  made  when  this  suit 
was  commenced,  one  may  yet  be  made  by  the  arbitra- 
tors. 

The  order  of  the  Court  dismissing  the  suit  agreed,  if 
obtained  by  fraud,  might  be  set  aside  in  a  proceeding 
for  that  purpose.  But  as  it  forms  a  bar  to  another  suit, 
for  the  same  cause  of  action,  so  long  as  it  remains  in 
full  force  and  unreversed,  and  as  the  matters  contained 
in  the  plaintiff's  replication  were  insufficient  to  obviate 
its  legal  effect,  the  judgment  of  the  Court  below,  sus- 
taining the  demurrer,  was  correct. 
Wherefore  the  judgment  is  affirmed. 
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R.  J.  Browne^  Riky^  and  Shuck  for  appellant ;   Hill     SMirnn-rHRt 
4ind  Tkurman  for  appellee.  Grit*ihs  Ad'b. 


Smithpeters  vs  Griffin's  Adm'r.  Chancery. 

Error  to  the  Garrard  Circuit.  Case  72. 

Witness.      Evidence.     Infants. 
JvDGB  Simpson  delivered  the  opinion  of  the  Court  June  13. 

The  deposition  of  James  W.  Griffin,  a  son  of  the 
complainant,  was  taken  during  the  lifetime  of  his  father, 
who  having  died  during  the  pendency  of  the  suit,  it  was 
revived  and  carried  on  in  the  name  of  his  widow,  who 
administered  on  his  estate.  The  deposition  was  then 
excepted  to  and  the  exception  overruled. 

The  witness  was  competent  at  the  time  his  deposition  The  deposition 
was  taken.  The  fact  that  he  afterwards  became  inter-  Ln^whUehVis 
ested  in  the  subject  matter  in  controversy,  as  one  of  the  So^l^e'^rejccied^ 
distributees  of  the  complainant  in  the  original  bill,  by  ^^c**  *»«  ^e^o- 
his  death,  is  not  sufficient  to  deprive  the  administrator  interested  in  the 
of  the  benefit  of  his  deposition:     (1  Greenleaf  on  Evi-  of*thJparVwho 

Apnrp    IQO^  ^°^  hisdeposi- 

aence,  iw.;  ^j^^    {Ore^icaf 

But  his   testimony,  so  far  as  it  went  to   establish   a  onEv.190.) 
confirmation   of  the  contract  made  by   the  plaintiflf  in  be^*confined°^to 
error  during  his  infancy,  after  he  had  arrived  at  full  age,  ^tween^thc"*rt 
should   have  been  excluded  upon  the  ground,  that  the  ties, 
pleadings  did  not  put  that  matter  in  issue  between  the 
parties. 

The  complainant  in  his  original  bill  asserted  a  de-  Testimony  taken 
mand  against  the  defendant.  The  latter,  by  way  of  fj^  "^^^^  i* 
defence,  relied  upon  his  infancy  at  the  time  the  con-  l^tbns'^  ^f  *ilf " 
tract  was  entered  into,  and  that  the  demand  was  not  parties  in  chan- 
for  necessaries.  These  were  the  only  points  involved  excluded,  ob. 
in  the  issue.  If  the  complainant  intended  to  rely  upon  ^^^^^'»  189.) 
a  confirmation  of  the  contract  by  the  defendant  after 
his  arrival  at  full  age,  he  should  have  alleged  the  fact 


Digitized  by 


Google 


360  BEN.  MONROE'S  REPORTS. 

SMiTRvsTEas    either  in  his  original  bill,  or  an  amendment  filed  for  that 
GiuFFXH'fl  Ad'iu  purpose,  and  having  failed  to  do  so,  testimony  to  estab- 
"^   lish  it  was  wholly  irrelevant:    (McCandkss  4*  Co.  vs 
Hodden,  9  B.  Monroe,  189.) 

The  infancy  of  the  defendant  was  proved  and   it 

A  hone  coDsi4^  does  not  appear  that  the  horse  purchased  by  him  could 

sary  for^an  kfw^  be  deeiped  necessary  for  him,  taking  into  consideratioQ 

JJjJ**  P"*^^''^"  his  copditipn  and  circumstances  in  life,  at  the  time  gf 

the  purchase. 

It  is  very  questionable  whether  under  all  the  circum- 
stances,  the  testimony  could  have  been  regarded  as  suf- 
ficient to  establish  a  confirmation  of  the  contract  by 
the  defendant,  if  that  matter  could  have  been  inquired 
into  in  the  state  of  the  pleadings  between  the  parties. 
But  if  the  fact  had  been  alleged  by  the  complainant  and 
denied  by  the  defendant,  thereby  making  an  issue  be- 
tween them,  it  is  clear  it  would  have  been  insuflicient 
for  the  purpose  in  opposition  to  the  denial  of  the  an- 
swer, as  one  witness  alone  testified  upon  the  subject. 

The  defendant  having  sustained  his  defence,  the 
Court  erred  in  rendering  a  decree  in  favor  of  the  co|n- 
plainant. 

Wherefore  the  decree  is  reversed,  and  cause  remand- 
ed, with  directions  to  dismiss  the  complainants  bil) 
with  costs. 

Dunlap  for  plaintiff;  Burton  for  defendant. 
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Beall   VS  Barclay  &C.  Chancery. 

Appeal  from  Christian  Circuit, 

Sasseen  vs  Same. 

Writ  of  error  to  the  Christian  Cwcuit.  Case  73. 

Witness.      Evidence.    Liens.     Mortgages.    Attach^ 
ments. 

iuDGB  Graham  delivered  the  opinion  of  the  Court  June  li. 

The  appellees,  complainants  in  the  Circuit  Court,  '^^  °"«  ^^^^o, 
by  proper  allegations  in  their  bill,  obtained  an  attach- 
ment, on  a  tract  of  five  hundred  and  eighty-one  acres, 
and  one  of  twenty-nine  acres  of  land,  the  property  of 
Harrison,  to  satisfy  a  debt  which  Harrison,  with  other 
obligors,  who  are  insolvent,  owed  to  them.  The  bill 
was  filed  and  process  issued  thereon,  on  the  6th  Janua- 
ry, 1844.  Several  executions  had  previously  issued 
against  Harrison's  estate,  and  were  then  in  the  hands 
of  the  SheriflT.  After  process  had  been  served  on  Har- 
rison, he  in  February  afterwards  sold  and  conveyed  to 
Sasseen  two  hundred  and  twenty-eight  acres  of  the  land. 
The  greater  portion  of  the  sum  paid. by  Sasseen  was 
applied  to  payment  and  satisfaction  of  these  executions. 

Barclay  and  Ryan,  at  the  March  term  1844,  obtained 
a  judgment  at  law  against  Harrison,  execution  issued 
upon  it,  which  together  wih  some  seven  or  eight  other 
executions  were  levied  on  the  land  attached,  and  at 
April  1844,  the  land  was  sold  and  Beall  became  the 
purchaser  at  the  price  of  $1^.  In  June  afterwards, 
these  executions  having  been  levied  on  Harrison's  equi- 
ty of  redemption  in  the  land,  it  was  sold,  and  Beall  be- 
came the  purchaser  for  the  sum  of  $2200  25.  The  ag- 
*  gregate  amount  of  these  sales  being  divided  pro  rata 
among  the  several  executions,  that  of  Barclay  and  Ry- 
an was  credited  by  $620  63,  leaving  more  than   half 
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Beall         their  demand  yet  unpaid.    By  an  amended  bill,  Sasseen 

Barclay  &c.    and  Beall  Were  made  defendants,  and  because  their  re- 

v'***       spective  purchases  had  been  made  pendente  lite^  a  de- 

^^^.' cree  was  sought  to  sell  the  land  for  the  residue  of  the 

debt,  and  on  a  final  hearing  the  Court  so  decreed.    Va- 
rious errors  have  been  assigned  by  Beall  and  Sasseen, 
the  former  having  appealed  from  and  the  latter  prose- 
cuting a  writ  of  error  to  the  decree. 
It  is  not  necessary  to  notice  these  errors  in  detail. 
^Snccr  attach*.  "^^^  proof  in  the  cause  justified,  as  we  believe,  the  is- 
menta  are    ob-  suing  of  the  attachment.    Boyd  having  also  obtained 
piainant  in  the  AH  attachment  in  Chancery,  which  had  been  levied  on 

ond^^a^ta^hmenl    ^^*^  ^^°^  ^^  ^  P^^^  ^^^^>  ^^^  ^^^  ^^  ^  witness  for  COm- 

is  a  competent  plainants.    The  Court  overruled  an  objection  to  his 

witness  for  com-    ^  •    i      i  »▼ 

piainant  in  the  competency,  and  we  suppose  rightly  done  so.  He  wa« 
not  a  party  to  this  suit,  and  its  decision  in  favor  of  the 
complainants  could  not  promote  his  interest.  The  ob- 
jections against  him  were  to  his  credibility  and  not  to 
his  competency  as  a  witness. 

It  was  not  proper  to  permit  the  copies  of  the  two 

•Copies  of  notes  notes  of  Beall  to  be  read  as  evidence.    They  were  in 

in  the  hands  of  a  / 

third  person  who  the  hands  of  a  third  person  who  could  have  been  com- 
to  produce^them  pelled  to  produce  them  on  the  trial  had  their  produc- 
ieme?idencT.^*"  tion  been  necessary,  but  as  Beall  substantially  admits 
the  facts  which  these  copies  conduce  to  prove,  their  ad- 
mission as  evidence  did  him  no  injury. 
The  statements  of  a  vendor  made  after  he  has  con- 
TheetatemMitof  veyed  his  title,  are  not  evidence  against  his  vendee. 
has  passed  his  Besides  the  deed  made  to  Beall  by  the  Sheriff,  Harrison 
Sen*?"  'ijL^Mt  had  also  conveyed  to  him  afterwards.    Harrison's  sub- 
vendee.  sequent  statements,  so  far  as  they  affected  the  interest 

of  Beall,  should  have  been  execluded.  These  are,  how- 
ever, all  minor  and  unimportant  points  in  this  contro- 
versy, which  mainly  turns  on  the  facts  already  stated, 
taken  in  connection  with  the  following.  It  is  proved 
that  Barclay,  one  of  the  complainants  was  present  at 
the  last  sale,  and  was  himself  a  bidder.  The  SherifiV 
at  the  time  of  making  the  sale,  gave  public  notice  that 
attachments  had  been  levied  on  the  land.  It  is  proved 
by  Hays  and  others,  that  Hays,  as  the  lawyer  of  Boyd 
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and  as  the  advertiser  of  Barclay,  gave,  at  the  lime,  pub*  Bball 

lie  notice  of  the  pendency  of  these  attachments  in  Chan-     Barclay  &c. 
eery,  that  they  would  overreach  the  Sheriff's  sale,  and         ^^la 

that  the  purchaser  would  buy,  subject  to  these  attach-  ^*^^- ^ 

ments.  It  is  also  proved  by  Hays  that  whilst  the  sale 
was  going  on,  Beall,  in  a  private  conversation,  stated  in 
substance  that  he  knew  of  the  pendency  of  the  attach- 
ments. 

In  view  of  the  facts  stated,  it  is  now   insisted  that  Though  a  mort- 

.      ,  r     1  1    .  .  .  1       t       1     gagee  who  sUnds 

the  levy  of  the  compJamant's  execution  on  the  land,  by  at  a  sale  of 
and  one  of  them  being  a  bidder  at  the  sale,  was  virtual-  propcrtyanldoes 
ly  a  waiver  of  the  lien  previously  acquired  by  therr  at-  ^e^cci'eThesepro^ 
tachment  in  Chancery.     The  case  of  Waller  vs  Tate^  ceeds  ofihesaie 

'*  will  be  estopped 

(4  B.  Mon,  531,)  is  cited  in  support  of  this  position,  thereafter  toa«- 

That  was  the  case  of  a  mortgage.     The  equity  of  re-  ^Monroe,*     531) 

demption  in  the  property  mortgaged  was  not  the  sub-  ^^yiJl  *\he°  Hen 

iect  of  sale  for  the  debt  secured  by  the  mortgage.    The  ^™  acquired  on 

•J       ,  I  1  .       1  1  .  ,  n  ^^®  property    by 

land  was  sold  m  the  usual  terms  without  any  reference  attachment  ia 
to  mortgage  or  equity  of  redemption.  It  was  a  sale  of  3fonroc^i33;  IK 
the  land  for  the  mortgage  debt,  and  an  application  of  ^^'^ 
the  proceeds  to  its  satisfaction.  Such  a  sale  could  only 
be  effectual  by  the  actual  or  presumed  surrender  of  the 
mortgage  title.  It  was,  therefore,  determined  that  as 
the  mortgagee  directed  and  sanctioned  the  sale,  re- 
ceived the  proceeds  and  did  not  object  to  or  quash  the 
sale,  his  conduct  implied  an  admission  of  title  in  the 
mortgagor,  and  an  abandonment  of  any  inconsistent 
title  in  himself,  "and  preclude  him  in  a  Court  of  Equity 
from  setting  up  the  mortgage  against  the  purchaser." 
This  case  is  essentially  different.  It  is  that  of  a  lien  ac- 
quired not  by  mortgage,  but  by  attachment  in  Chance- 
ry. In  the  case  of  Oldham  vs  Scrivenery  (3  B.  Mon. 
580,)  where  Oldham  and  others  had  levied  attachments 
in  Chancery  on  Scrivener's  land,  and  afterwards  Old- 
ham having  obtained  a  judgment  at  law,  caused  an  ex- 
ecution on  his  judgment  to  be  levied  on  the  land  at- 
tached, purchased  it  himself  and  procured  the  Sheriff's 
deed,  it  was  held  that  the  proceeding  was  not  unau- 
thorized or  illegal  because  of  the  prior  levy  and  pen- 
dency of  the  proceedings  in  Chancery.     The  Court  say, 
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v*Nmal  hv/irat      Nof  IS  the  legality  of  the  transaction  affected  by  the 
BxiLLL.        fact,  tfiat  the  transfer  by  Mockf  the  payee,  was  merely 

'  formal,  and  that  he  never  had  any  beneficial  interest  in 

the  paper.  Had  Mock  endorsed  the  note  in  blank  to 
have  enabled  Scales  to  negotiate  it,  and  to  procure  the 
money  from  some  other  person,  and  it  had  thereby 
passed  into  the  hands  of  an  innocent  holder  for  a  valu^ 
able  consideration.  Smith,  the  surety,  would  certainly 
have  remained  liable.  The  transfer  by  Mock  without 
recourse  does  not  essentially  alter  the  case.  Moberly 
did  not  commit  a  fraud  in  receiving  the  note  instead  of 
the  money.  As  Mock  was  unable  to  accommodate 
Scales  by  loaning  him  the  money,  it  was  not  fraudulent 
upon  his  part  to  transfer  the  note  to  Moberly  to  effect 
the  same  object  that  would  have  been  attained  by  the 
loan  of  the  money.  The  whole  arrangement  was  for 
the  benefit  of  Scales,  for  whose  use  and  accommoda- 
tion Smith  executed  the  paper.  There  does  not,  there- 
fore, seem  to  be  any  reason  for  characterizing  the  trans- 
action as  fraudulent. 
Wherefore  the  decree  is  afiirmed. 
/•  Jf  W.  L.  Harlan  for  plaintiff;  J3«  4*  ^-  Mofirotf 
Daviess^  and  Taylor  for  defendants. 


R»i.Eviif.  O'Neal  &  Wife  vs  Beall. 

Case  75.  Error  to  the  Marion  Circutt. 

Trusts.     Equity  jurisdiction.     Pleading.     Practice^ 
June  16         Ohibp  Jvstiob  Mab8hai.l  delivered  the  opinion  of  the  Ckwit 

Under  the  will  of  Lanham,  the  slave,  King^  devised 
Vhe  case  suied.  to  his  wife  during  life  or  widowhood,  was,  even  in  the 
event  of  her  marriage,  to  be  retained  by  her  until  the 
youngest  child  of  the  testator  '*may  get  its  education*'* 
provided  she  should  choose  to  keep  the  children  and 
give  them  a  common  English  education,  and  "wbei> 
the  youngest  child  may  get  its  education,*'  the  boy  was 
to  be  hired  out  for  the  benefit  of  the  children  until  the 
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demands.    The  decree  should  have  protected  Sasseen        ^^^ 

to   the  extent  of  the  payments  thus  made  by  him  to  B^x^Tac. 
satisfy  the  said  prevtous  executions.  «« 

We  think  the  Court  also  erred  in  postponing  the  sale 


of  that  portion  of  the  land  purchased  by  Sasseen  until  ^''''iSdemnSsid 
after  the  land  bought  by  Beall  should  have  failed  to  pay  ^J  his  monc"b«- 
the  debt  due  to  the  complainants.  The  fact  that  his  fore  the  attach- 
purchase  >^as  prior  to  that  of  Beall,  and  that  after  his  paid.  '  '  '  " 
purchase  a  sufficiency  of  the  land  was  probably  left  to  ^*^i*^*"c"* 
satisfy  the  complainants*  demand^  ought  not  to  make  len  of  property 
any  Uiing  in  his  favor*  Both  purchases  were  made  each  i7bounSju> 
subject  to  the  complainants  lien  in  equity.  The  follow-  poJuonabiy  ^'to 
iog  principles  applicable  to  this  case  have  been  hereto-  J|j.*  JjJ^  ^o^'t 
fore  recognized  and  settled  by  this  Court.  **A  mort-  gage.  (3  B.  Mon- 
gage  binds  every  part  of  the  land  it  covers^  and  each  314)  so  of  pur- 
spot  is  subject  to  its  operation,  and  where  it  is  made  to  eny"on°*wh?ch 
bear  on  purchasers  of  different  parcels  from  the  mort-  ^®Q*jJ**J|{J^ch* 
gagor,  they  are  bound  to  contribute  only  in  proportion  ment  in  chaoce- 
to  the  value  of  the  share  that  each  holds:"  (4  Monroe^  oV  the  property 
76.)  "Slaves  mortgaged  and  afterwards  sold  to  differ-  fbe^decwi*  ill 
ent  purchasers  are  all  liable  to  the  payment  of  the  •■*^« »;  ^^  p'**p*' 

'^  ,   1       ,  ,  1  .  penod  for  ascer- 

mortgage  debt)  but,  as  between  the  purchasers^  equity  taming  the  lia^ 
will  enforce  contribution  on  principles  of  equality  be- 
tween them:    (1  Lit.  319.)    Same  principle  in  3  B. 
Monroe^  50,  and  in  8  B.  Monroe^  314»  and  the  numer- 
ous authorities  cited  in  the  last  case.    These  were  all 
cases  of  mortgagee.    We  regard  the  principle  as  equal- 
ly applicable  to  the  equitable  liens  acquired  by  proceed- 
ings and  attachment  in  Chancery.    The  Circuit  Court 
should,  therefore^  have  ascertained  the  respective  value 
of  the  lands  bought  by  Sasseen  and  by  Barclay,  the 
value  to  be  fixed  as  of  the  time  of  rendering  the  decree, 
and  from  that  value  deduct  the  sums  paid  by  the  re- 
spective parties  on  executions  for  which  they  are  enti- 
tled to  credit  as  herein  before  suggested,  and  then  ac-^ 
according  to  the  remaining  estimated  value,  apportion 
the  sum  to  be  raised  out  of  each  part  of  the  land.    If 
by  a  decreet  thus  rendered,  it  shall  turn  outj  that  one 
defendant  is  divested  of  all  his  land,  and  the  complain- 
ant's debt  still  unpaid,  they  will  have  a  right  to  subject 
Vol.  X.  34 
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O'NcAL  &  WiFB       But  according  to  the  case  just  cited,  (7  Monroe  310,) 
BxAix.        the  executor  had  a  mere  naked  power  to  hire  and  sel) 
But  a  court  ol  without  the  legal  title,  or  a  legal  right  to  the  possession 
g?vJ^'the'*execu!  or  any  legal  remedy  for  obtaining  it,  though  necessary 
4?ononhe*eUiTr  ^^^^  the  exercise  of  his  power.    In  that  case,  the  event 
|^.it_be  denied  to  upon  which  the  power  of  sale  was  to  be  exercised 
beings  trustee,    was  the  death  of  the   testator's  widow,  which  had 
actually  happened,  and  there  was,  therefore,  no  ques' 
tion  that  the  power  might  then  be  exercised  accord* 
ing  to  the  will.     Yet  the  Court  in  that  state  of  case 
say,  (page  310,)  <*If  there  can  be  any  possible  means 
by  which  he  can  recover  the  possession,  it  must  un- 
questionably be  by  a  suit  in  equity."    Of  course  this 
merely  equitable  right  to  the  possession  could  not  have 
availed  him  in  a  Court  of  Law,  as  a  justification  for 
forcibly  taking  the  slaves  which  he  was  empowered  to 
sell. 

But  the  circumstances  of  the  present  case  operate 
much  more  strongly  against  such  a  defence  and  in  fa- 
vor of  the  position  that  the  only  remedy  is  in  equity. 
For  first,   the  termination  of  the  widow's  right  upon 
which  the  power  of  the  executor  to  hire  the  slave  de« 
pends,  is  not  ascertained  by  any  physical  event,  nor  by 
m^re  lapse  of  time,  but  depends  upon  a  fact  or  contin- 
gency which  may  be  accelerated  or  postponed  by  cir- 
cumstances; and  the  time  of  its  happening,  though  ex- 
pected to  occur  before  the  time  when  the  slave  is  to 
be  sold,  may,  without  a  violation  of  the  will,  be  in 
feet  postponed,  so  that  there  shall  be  no  room  for  the 
power  of  hiring,  and,  therefore,  not  even  an  equitable 
right  in  the  executor  to  have  the  possession  for  that 
purpose.    And,  secondly,  the  possession  of  the  slave 
was  permi  tted  by  the  will  to  remain  with  the  widow 
after  her  second  marriage  to  enable  her  to  perform  the 
'  trust  of  maintaining  and  educating  the  children,  and 
until  that  trust  should  be  performed  by  the  education  of 
the  youngest  child.    It  was,  doubtless,  the  duty  of  the 
widow,  as  trustee,  to  perform  the  trust  in  reasonable 
time  according  to  the  circumstances.    But  it  does  not 
follow,  and  we  do  not  admit  that  either  the  executor- 
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or  a  Court  of  Law  has  the  right  to  take  cognizance  of  O'Nkal&Wife 
her  conduct  and  duties  or  rights  as  trustee,  and  to  de-         Biiali^ 
prive  her  of  her  possession  and  office  upon  their  judg-  " 

ment  of  her  want  of  reasonable  diligence  in  the  per- 
formance of  the  trust.  These  matters  pertain  especial- 
ly to  a  Court  of  Equity,  which  has  not  only  for  the 
most  part  exclusive  jurisdiction  over  trusts,  but  which 
alone  can  coerce  the  trustee  to  a  performance  of  the 
trust,  or  ensure  its  performance  by  another.  If  a  Court 
of  Law  deprives  the  trustee  of  possession  for  neglect- 
ing the  performance  of  the  trust,  it  leaves  the  trust  un- 
performed and  unprovided  for. 

The  replication,  it  will  be  observed,  traverses  the 
averment  that  the  youngest  child  had  been  in  fact  edu- 
cated, &;c.,  before  the  seizure  of  the  slave  by  the  exe- 
cutor, but  does  not  traverse  the  averment  that  a  rea- 
sonable time  for  his  education  had  elapsed.  And  we 
presume  it  was  for  failing  to  traverse  this  averment 
that  the  replication  was  adjudged  bad,  while  either  of 
the  two  averments  was  deemed  by  the  Circuit  Court  a 
sufficient  defence  to  the  action.  But  if  these  averments 
can  be  separated  and  if  either  of  them  could  be  deemed 
material  and  sufficient,  it  would  surely  be  that  one 
which  shows  that  the  trust  was  accomplished,  and, 
therefore,  that  the  power  of  hiring  by  the  executor 
had  attached,  and  not  the  one  which  merely  showed  that 
the  trust  might  and  ought  to  have  been  accomplished, 
but  leaves  it  doubtful  whether  the  power  of  the  execu- 
tor has  attached,  or  whether  the  trust  being  unaccom- 
plished should  be  enforced.  If  the  averment  that  the 
youngest  child  had  in  fact  been  educated  were  sufficient 
and  the  plea  therefore  good,  then  the  replication  trav- 
ersing the  material  averment  was  also  good,  and  should 
have  been  so  adjudged  on  the  demurrer.  For  if  the  af- 
firmative matter  in  the  replication  be  regarded  as  im- 
material, it  certainly  does  not  injure  the  case  of  the 
plaintiff,  nor  vitiate  the  substantial  answer  to  the  plea. 
And  if  it  be  regarded  as  of  itself  presenting  a  sufficient 
answer,  and  thus  making  the  plea  double,  this  objec- 
tion is  unavailable  on  general  demurrer,  and  the  affirm- 
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O'Nbal&Wiitb  alive  matter  should  have  been  answered.     Even  in  thisf 
BgALL.        view  of  the  case,  therefore,  the  demurrer  to  the  repli- 
cation should  have  been  overruled. 

But  for  the  reasons  before  given  and  the  authority 

If  a  plea  be  in-  above  cited,  we  are  of  opinion  that  the  plea  is  wholly 

murrer  to    the   insufficient  to  bar  the  action,  because  it  does  not  show  a 

be^overiu^ed  °oii  legal  right  in  the  defendant,  as  executor,  to  take  the 

?MufficienIy  ^o*   ^'^^^  ^"^  ^^  ^^^  possession  of  the  plaintiff  at  his  own 

the  plea.  ^jU,     jt  follows  that  the  demurrer  to  the  plea  having 

been  withdrawn,  the  demurrer  to  the  replication  should 

have  been  overruled  on  account  of  the  insufficiency  of 

the  plea  which  in  its  present  form  requires  no  answer. 

But  ^ye  are  also  of  opinion  that  the  Court  erred  in 

By  the  practice  sustaining  the  demurrer  to  the  defendant's  first  plea, 

in   KcDtucky,  a,.,  ,,  ,.  ,  ,  .11 

party  whose  de-  which  averred  the  takmg  to  have  been  with  the  con- 
imkd*  may  with'  sent  of  the  plaintiff,  which  is  to  be  understood  as  em- 
plead  any  matted  bracing  and  meaning  both  plaintiffs,  and  is,  until  an- 
which  he  might  pwered,  a  bar  to  the  action.  The  deniurrer  to  it  having 
first  So  he  been  decided  in  favor  of  the  plaintiff,  he  had  no  pppor- 
same^  privilege  tunity  of  afterwards  replying.  And  under  the  practice 
upon  the  leturn  |^  ^j^jg  State  which  allows  a  party,  at  his  own  option,  to 
this  Court,  and  withdraw  his  demurrer  if  decided  against  him,  and  to 
should  govern  in  plead  any  matter  of  fact  which  he  might  in  the  first  Idt 
iubwque^^t  pie"  stance  have  pleaded,  he  should  be  allowed  the  same 
<**"«*•  privilege  on  the  return  of  the  cause  to  the  Circuit  Court, 

as  would  have  been  the  case  if  a  judgment  against  a  de- 
fendant upon  a  demurrer  to  his  plea  were  reversed  by 
this  Court. 

With  respect  to  the  affirmative  matter  contained  in 
replication  to  the  second  plea,  we  deem  it  only  necessa- 
ry to  say  in  the  present  attitude  of  the  case,  that  as  the 
executor  claims  no  right  in  or  powerover  the  slave,  ex- 
cept under  the  direction  of  the  will,  that  he  shall  be  hire4 
out  and  afterwards  sold  for  the  benefit  of  all  of  the  tes- 
tator's children,  they  being  exclusively  entitled  to  the 
proceeds,  may,  at  their  election,  take  and  control  the 
slave  himself  when  they  are  competent  to  make  an 
election.  We  presume,  however,  that  this  part  of  the 
case  cannot  again  come  in  question.  And  as  to  the  le- 
gal title  to  the  slave,  as  it  was  not  in  the  executor,  it  i^ 
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immaterial  whether  it  was  in  the  widow  after  her  ser 
cond  marriage)  or  in  the  heirs  to  whom  it  descended, 
subject  to  the  devise  to  her  and  to  the  power  given  to 
the  executor. 

Wherefore,  the  judgment  is  reversed  and  the  cause 
remanded  with  directions  to  overrule  the  defendant's 
demurrer  to  the  replication  to  the  second  plea,  on  ac- 
count of  the  insufficiency  and  immateriality  of  that 
plea,  ^nd  to  overrule  the  plaintiffs'  demurrer  to  the  de- 
fisndant's  first  plea,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 

RaufUree  Sf  Fogle  and  Ben,  Hardin  for  plaintiffs ; 
SJ^uci  and  C.  A.  Wickliffe  for  defendant. 


277 


Gftoas  die. 


M uir  vs  Cross,  &c. 

Error   to   the    Todd    Circuit. 


Chahcrrt* 
Case  76. 


Vendor  and  Vendee.     Lien.     Waiver  of  lien. 
CiiST  JuflTics  Marshall  delivered  the  opinion  of  the  Court  Jufu  1^. 

Oh  the  22  day  of  February,  1842,  M.  Hill  conveyed  The  caae  stated, 
a  tract  of  land  to  E.  B.  Haskins  by  deed,  reciting  the 
consideration  as  being  secured  by  four  notes  for  $1095 
each,  payable  in  cash  notes,  and  at  annual  intervals, 
the  two  last  falling  due  in  the  years  1845  and  1846,  re- 
spectively. On  the  same  22d  February,  T.  Cross  also 
conveyed  to  E.  B.  Haskins  about  50  acres  of  land  ad- 
joining the  tract  just  referred  to,  for  the  consideration 
as  recited  in  the  deed,  of  the  grantee's  note  for  $900, 
dated  December  1842,  bearing  interest  from  the  date 
and  credited  by  $327  50.  When  this  note  fell  due  is 
not  stated  in  the  deed.  But  it  appears  in  fact  that  it 
was  payable  with  interest  in  three  years  after  its  date, 
which  was  also  the  date  of  the  contract  of  sale.  These 
deeds  were  duly  recorded,  and  Haskins  being  in  pos- 
session sold  the  land  to  H.  Muir,  and  on  the  2d  day  of 
January,  1845,  before  eitl>er  of  the  two  last  notes  of 
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*^  Haskins  to  Hill  had  become  due,  conveyed  to  him  both 
Citoss  &c,  parcels  of  land,  as  one  tract,  for  the  recited  considera- 
tion of  $3,050  in  hand  paid,  and  Muir  executed  his  note 
to  Haskins  for  $1,350,  the  part  of  the  consideration 
which  had  not  in  fact  been  paid.  In  February  1843, 
Hill  executed  to  Cross  a  mortgage  conveying  a  number 
of  slaves,  many  articles  of  personal  property,  and  also 
the  two  last  notes  of  Haskins  to  Hill,  which  are  specif- 
ically described  and  stated  to  be  for  the  price  of  the 
land,  &c.  All  being  for  the  security  of  a  debt  men- 
tioned in  the  mortgage.  Upon  a  settlement  between 
Cross  and  Hill's  administrrtor,  and  as  we  understand 
after  the  conveyance  from  Haskins  to  Muir,  the  note  of 
Haskins  to  Hill,  falling  due  in  1846,  was  assigned  to 
Cross  by  Hill's  administrator,  who  retained,  in  absolute 
right,  the  other  note.  And  upon  a  settlement  between 
Cross  and  Haskins,  made  in  December  1845,  including 
various  items  on  each  side.  Cross  surrendered  to  Has- 
kins the  note  for  $1095,  which  had  been  credited  by 
$214,  and  received  from  Haskins  by  assignment  the 
note  of  Muir  for  $1350,  reduced  by  a  credit  to  $1250^ 
and  Haskins  executed  his  own  note  to  Cross  for  near 
$1300,  the  balance  still  left. 

After  all  of  these  transactions,  the  administrator  of 
Hill  having  filed  a  bill  for  a  general  settlement  of  his 
intestate's  estate,  under  the  act  of  Assembly,  claimed  a 
lien  upon  the  land  sold  by  Hill  to  Haskins  and  by  the 
latter  to  Muir  for  the  amount  of  the  note  for  $1095  in 
his  hands,  and  alleged  the  insolvency  of  Haskins.  Muir, 
in  answer  to  this  claim,  avers  that  he  had  paid  Haskins 
for  the  land,  except  the  sum  due  on  the  note  assigned 
to  Cross ;  that  he  had  made  the  payments  and  received 
the  conveyance  in  ignorance  of  the  non-payment  by 
Haskins  of  part  of  the  price  of  the  land ;  that  Cross 
knew  the  facts  when  he  received  the  assignment  of  his, 
Muir's  note,  and  was  moreover  notified  by  him  that  he 
would  not  pay  the  note,  leaving  an  incumbrance  on  the 
land,  and  prays  that  if  the  land  is  subjected  to  the  lien 
asserted  by  the  administrator  of  Hill,  his  note  in  the 
hands  of  Cross  may  be  credited  by  the  same  amounts 
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Cross  admits  that  before  the  note  was  actually  assigned  Mux* 

to  him,  Muir  had  told  him  there  would  be  a  difficulty  Cmosa  die. 
in  consequence  of  the  note  in  the  administrator's  hands* 
but  denies  that  he  said  he  would  not  pay,  &c.  And  aU 
leges  that  in  a  previous  conversation,  Muir  had  told 
bim  he  yould  pay  it^  but  doed  not  say  that  the  incum- 
brance was  then  spoken  of  by  either,  and  he  says  that 
before  the  last  conversation  he  had  agreed  to  takeMuir's 
note  from  Haskins  and  felt  bound  to  do  so.  He  more- 
over alleges  that  as  the  holder  of  the  note  of  Haskins 
to  Hill,  due  in  1846,  he  had  a  lien  on  the  land  for  the 
amount  of  that  note,  and  that  in  the  settlement  with 
Haskins,  (of  1845,)  it  was  specially  agreed  and  under- 
stood that  he  took  the  note  of  Muir  (which  he  says  was 
also  a  lien  on  the  land)  in  lieu  of  the  note  of  Haskins  to 
Hill  then  surrendered.  He  also  states  that  a  further 
consideration  for  the  note  of  Muir  was  the  remnant  of 
the  note  for  $900  which  had  been  executed  by  Haskins 
to  him  (Cross)  for  the  price  of  the  small  tract  which 
was  included  in  the  sale  to  Muir,  but  which  had  been 
given  up  to  Haskins  on  a  settlement  in  1844.  He  in- 
sists that  Muir  had  constructive  notice  of  the  liens 
from  the  deeds  on  record,  and  believes  that  he  had  ac- 
tual notice  when  he  purchased,  but  he  does  not  allege 
Ibat  he  ever  informed  Muir  that  one  of  the  notes  of 
Haskins  to  Hill  was  in  his  hands  or  that  he  claimed  any 
lioi  on  account  of  that  note  or  for  any  part  o{  the  price 
of  the  small  tract.  Muir  denies  actual  notice,  as  be- 
fore, and  also  denies  that  he  had  ever  made  or  promised 
payment  after  actual  notice,  or  that  he  had  promised 
payment  to  Cross  at  any  time  unless  the  incumbrance 
should  be  removed. 

There  is  no  evidence  outside  of  these  pleadings  of 
what  occurred  between  Cross  and  Muir.  Two  settle- 
mdttts  between  Cross  and  Haskins  are  proved  by  Has- 
kins, and  the  second  one  also  by  Laprade,  who  was 
present.  It  appears  that  in  the  settlement  of  1844,  va- 
rious items  on  both  sides  were  introduced,  among  which 
was  the  note  for  $900,  or  the  balance  remaining  due 
on  it  which  is  nowhere  stated,  and  the  result  was  a  bah 
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^r»*  ^^^®  ^^  ^^^^  $1500  against  Haskins  for  which  he  exc^ 
Ceois  Ac  cuted  his  note.  But  no  further  particulars  of  this  set* 
tlement  are  made  known.  Of  the  settlement  of  1845, 
a  statement  is  exhibited  which  shows  various  items  on 
each  side,  among  which  is  the  note  for  $1095,  and  also 
the  note  for  near  $1500  charged  to  Haskin^  and  the 
note  of  Muir  for  $1250  credited  to  him.  But  there  is 
nothing  either  in  this  statement,  or  in  the  assignment 
of  Muhr's  note,  to  indicate  that  thrs  note  was  taken 
specially  rn  lieu  of  the  note  of  Haskins  to  Hill.  And 
although  Laprade  says  that  this  was  particularly  men- 
tioned by  Cross,  and  as  he  understood  agreed  on  by  the 
parties,  yet  as  Haskins  has  no  recollection  of  it,  the  in- 
ference is,  that  although  it  may  have  been  mentioned 
by  Cross,  it  was  not  in  such  terms  as  to  attrax^t  the  at- 
tention of  Haskins  or  to  prove  any  mutual  understand- 
ing, or  to  indicate  more  than  the  opinion  or  belief  of 
Cross  that  in  surrendering  the  one  note  and  receiving 
the  other,  both  being  for  the  price  of  the  same  land,  he 
retained  his  lien,  or  he  may  have  declared  this  to  be  his 
intention.  It  is  not  intimated  either  in  the  pleadings  or 
evidence  that  any  thing  was  said  on  that  occasion  about 
the  note  for  $900,  or  the  price  of  the  tract  which  Cross 
had  sold  to  Haskins,  or  any  lien  therefor. 

The  Court  having  ascertained  the  cash  value  of  the 
The  decree  note  for  $1095  to  be  $985,  decreed,  in  substance,  that 

6f    the    Circuit     ,       ,       ,  in*-.  •  .  ■ 

Court  the  land  conveyed  to  Muir  was  subject  to   the  pay- 

ment of  the  note  remaining  in  the  hands  of  HiH'ffml- 
ministrator  with  its  interest,  and  refusing  any  credit  to 
Muir  on  that  account,  remitted  Cross  to  his  remedy  at 
law  upon  Muir's  note  for  $1250. 

The  decree  thus,  in  effect,  subjects  Muir  to  the  pay* 
ment  of  about  $2250  of  the  debts  of  Haskins  for  the 
land  when  his  debt  to  Haskins  for  the  same  land  amount^- 
ed  only  to  $1250,  and  when  the  two  notes  of  Haskins 
to  Hill  reduced  to  their  cash  value  and  credited  by  the 
payments  made  on  one  of  them  in  the  hands  of  Cros8» 
amounted  to  less  than  $1800.  This  can  only  be  justi- 
fied upon  the  principle  that  the  land  in  Muir's  hands 
was  subject  not  only  to  the  lien  for  the  note  retained  by 
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,  Hill's  administrator,  but  that  it  was  subject  also   (or  ^^ 

that  Muir  was  liable)  for  the  amount  due  on  the   note       CRoag  Ac. 

which  Haskins  had  assigned  to  Cross,  and  that  Cross 
still  had  a  lien  on  the  smaller  tract  for  a  portion  of  the 
price  equal  to  the  difference  between  the  amount  of  the 
two  notes  of  Haskins  to  Hill  and  the  amount  for  which 
Muir  is  hem  liable  by  the  decree.  It  is  only  upon  these 
grounds  that  after  subjecting  the  land  to  the  payment 
of  the  note  held  by  Hill's  administrator,  Muir  can  be 

\  liable  for  the  full  amount  of  his  note  to  Haskins. 

With  regard  to  the  lien  in  favor  of  Hill's  administra- 
tor, who  retains  the  original  note  for  part  of  the  price 
of  the  land,  there  is,  and  can  be,  no  dispute.  Nor  is 
there  any  ground  for  maintaining  that  Muir  lost  or  that 
'Qt6ss  acquired  any  advantage  or  equity  by  reason  of 
the.  conversations  between  them  before  the  note  of  the 
latter  was  assigned.  On  the  contrary  the  fact  that 
Cross  was  told  by  Muir  before  the  assignment  that  there 
would  be  a  difficulty,  which  certainly  might  have  re- 
leased him  from  any  obligation  to  take  the  note  from 
Haskins,  and  his  failure  to  make  known  any  claim  of 
lien  on  his  own  part,  tend  not  only  to  rebut  any  equity 
growing  out  of  the  conversations  between  him  and 
Muir,  but  in  fact  to  increase  the  equity  of  Muir  against 
any.  claim  of  lien  by  Cross.  Nor  should  we  deem  it 
material  even  if  it  clearly  appeared  that  in  the  settle- 
ment between  Cross  and  Haskins,  it  had  been  express- 
ly agreed  between  them  that  Cross  should  retain  the  lien 
which  he  unquestionably  had  while  he  held  the  note  of 
Haskins  to  Hill.  As  Haskins  had  no  right  to  any  liea 
except  such  as  might  attach  to  his  note  on  Muir,  such, 
an  agreement  would  amount  to  nothing  more  than  a 
declaration  by  Cross  that  he  intended  to  retain  his 
lien.  .  , 

The  question  on  this  part  of  the  case,  in  the  most  fa-  Notes  gi?cn  for 
vorable  shape  for  Cross,  is  whether  by  surrendering  his  land  remain  * 
note  on  Haskins,  to  which  the  lien  attached,  and  taking  1^**^  though  they 
the  note  of  a  third  person,  even  if  it  had  been  of  the  ^y  ^®  renew- 
same  amount  and  blended  with  no  other  transaction, 
fie  would  not  have  waived  or  lost  his  original  lien,  and 
Vol.  X.  36 
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M«^™         placed  himself  precisely  in  the  condition  of  the  assignor 
Cmoii  &c.      from  whom  he  received  the  new  note.    Suppose  that 
"""   Haskins,  instead  of  assigning  the  note  of  Muir,  a  pur- 
chaser of  the  land  which  was  in  lien,  had  assigned  the 
note  of  a  stranger,  receiving  for  it  his  own  note,  to  the 
prior  vendor,  which  had  been  assigned  t9  Cross,  we 
think  it  perfectly  obvious  that  the  original  lien  attach- 
ing to  the  surrendered  note,  would  have  been  extin- 
guished by  the  surrender  of  that  note,  and  that  Cross, 
as  assignee  of  the  new  note,  would  not  only  have  held 
it  subject  to  all  the  equities  which  the  obligor  had 
against  the  assignor,  but  could  have  asserted  no  lien  or 
equity  against  the  land,  but  such  as  his  assignor  oiight 
have  asserted,  and  would  in  the  assertion  of  any  such 
lien  or  equity  have  been  subject  to  any  counter  equity 
of  Muir  against  Haskins,  and  especially  to  such  as  was 
incident  to  their  relation  as  vendor  and  vendee.     When 
the  payee  of  a  note  surrenders  it  to  the  payer,  taking 
his  note  for  the  amount  due  at  a  future  day,  this  is  a  re- 
•  newal  of  the  note  and  a  continuation  of  the  same  debt, 
and  has  been  properly  regarded  as  not  affecting  an  ex- 
tinguishment of  the  lien  pertaining  to  that  debt. 
But  when  the  payee  or  his  assignee  surrenders  the 

But  where  the  subsisting  note  and  takes  another  not  executed  by  the 

holder  of  a  note 

^▼en  for   land  Original  payer,  but  payable  to  him  by  a  stranger  and  as- 

and^'^tijLes  the  signed  by  him  to  his  creditor,  this  is  no  renewal  or  con- 
a2l^c^d*to*him  ^^^^^^^'oi^  ^^  ^^^  original  debt,  but  an  extinguishment 
bynthirdpersoD,  of  it.    And  whatever  might  be  the  case,  if  the  payee 
and  the  lien  is  of  the  original  note,  thus  taking  by  assignment,  the  note 
deb^'^Md  °uw  ^f  *  ^^^'^^  person  were  himself  the  vendor  having  inde- 
•Snee''   MainSt  P^^^ently  of  the  note  a  lien  for  the  debt  as  part  of  the 
asaignor  is  ihe  price  of  land,  as  to  which  we  ^eed  not  decide;  we  think 
ease  o^tiie  in-  the  necessary  consequence  of  such  a  change  of  the 
SlSSr!''  ®^  ^*  debt  by  the  assignee  of  the  note  for  the  price,  is  to 
extinguish  the  lien  which  he  holds,  merely  as  assignee 
of  the  original  debt,  amd  to  merge  all  of  his  previous 
claims  and  rights  as  assignee  of  the  original  note  or 
debt  in  such  as  belong  to  his  new  attitude  as  assignee 
of  the  new  debt  upon  a  stranger.    The  debts  are  not 
the  same.     In  giving  up  the  first  and  taking  the  others 
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he  surrenders  his  rights  as  assignee  of  the  original  debt  ^^^ 

and  assumes  others  as  assignee  of  a  different  debt.  If  Cmott  fce. 
his  new  debtor  should  become  insolvent,  or  should  set 
up  an  equity  against  the  demand  which  destroys  its  val- 
ue, this  may  give  him  a  ground  of  recource  against  his 
assignor,  but  does  not  restore  him  to  his  original  debt 
or  to  the  rights  pertaining  to  it,  and  therefore  does  not 
resuscitate  any  right  or  remedy  which,  as  holder  of  the 
original  debt,  he  might  once  have  had  against  third  per- 
sons. 

We  think  the  case,  as  it  occurred,  is  substantially  the 
same  in  principle,  and  is  not  affected  by  the  fact  that 
the  note  assigned  in  lieu  of  the  original  debt,  was  given 
for  the  price  of  the  same  land  on  which  the  original 
lien  existed.  The  original  debt  was  extinguished,  and 
with  it,  the  original  lien.  And  Cross  putting  himself 
voluntarily  in  the  place  of  the  assignor  of  the  new 
debt,  has  no  other  lien  or  equity  against  the  new  debt- 
or, than  his  assignor  had  and  becomes  subject  like 
other  assignees  to  any  equity  of  the  obligor  against  the 
payee  affecting  the  consideration  of  the  note,  or  exist- 
ing before  notice  of  the  assignment.  The  note  of  Muir, 
assigned  by  Haskins  to  Cross,  had  no  lien  on  the  land, 
except  on  condition  of  the  removal  of  the  prior  lien, 
without  injury  to  Muir.  His  liability  to  injury  by  the 
prior  lien,  gave  him  an  equity  against  Haskins  to  with- 
hold payment  until  the  prior  lien  was  removed,  or  to 
have  a  credit  on  the  note  for  any  payment  on  the 
land,  he  might  be  compelled  to  pay  on  account  of  the 
prior  lien;  and  as  he  was  under  no  liability  to  Haskins 
beyond  the  amount  of  his  note,  upon  paying  subsisting 
prior  liens  to  that  amount,  his  note  would  be  discharg- 
ed in  equity.  As  assignee  of  that  note,  therefore,  Cross 
could  cjaim  only  the  balance  remaining  due  after  cred- 
iting the  amount  paid  by  Muir  in  discharge  of  subsist- 
ing previous  liens;  as  assignee  of  Hill,  he  could  claim 
nothing  of  Muir,  because  Muir  had  never  been  directly 
indebted  to  Hill,  and  Cross  had  ceased  to  be  the  as- 
signee of  the  original  debt,  and  neither  Muir  nor  the 
land  was  subject  to  the  original  lien,  because  the  debt 
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MuiK  iQ  which  it  was  incident  was  satisfied  and  the  lien  ex- 

CRQga  &c.       tinguished. 

Then  as  to  the  note  or  debt  of  $900  for  the  price  of 
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^en  surrendred,  and  no  ground  for  refusing  to  him  the 
advantage  which  has  thus  accrued,  without  any  impro- 
priety on  his  part,  from  the  voluntary  act  of  the  party 
holding  the  adverse  interest.  And  although  it  be  true 
that  the  inability  of  Cross  to  collect  the  assigned  note 
on  Muir,  by  reason  of  the  equity  of  Muir  against  the 
assignor,  Haskinis,  might,  as  between  him  and  Haskins,' 
entitle  him  to  a  rescision  of  the  contract  and  to  be  re- 
stored to  his  former  rights,  yet  he  could  not  be  restor- 
ed to  his  former  lien,  because  being  r-xtinguished  by  the 
first  transaction,  it  cannot  be  resuscitated,  or  if  it  coul4 
be,  there  is  no  reason  why  in  this  contest  for  avoiding 
a  loss,  either  party  should  be  favored,  by  relieving  hirti 
at  the  expense  of  the  other  from  a  disadvantage  which 
he  has  voluntarily  and  unnecessarily  brought  upon  him- 
self, Cross  IS  entitled  to  no  peculiar  favor  as  against 
Muir.  And  as  Haskins  has  no  equity  agamst  Muir, 
whereby  to  subject  him  to  the  payment  of  any  thing 
beyond  his  note  for  $1250,  Cross  can  derive  no  such 
equity  from  him.  The  precise  period  when  Haskins 
came  insolvent  does  not  appear.  He  was,  dun 
part  of  these  transactions,  regarded  as  entirely  so 
and  was  doubtless  considered,  by  both  Cross  and 
both  able  and  willing  to  meet  any  responsibility! 
might  devolve  upon  him.  Muir  doubtless  trus 
his  integrity  and  ability  in  making  payments  for' 
land  without  ascertaining,  as  he  might  have  done,  i 
subjection  to  a  lien;  and  he  would  have  suffered  from 
the  consequences  of  his  subsequent  insolvency  and  his 
own  want  of  vigilance,  if  Gross,  confiding  either  in 
Haskins  or  in  his  own  judgment,  had  not  by  surrender- 
ing his  lien  relieved  Muir  and  subjected  himself  to  the 
loss.  9 

The  result  of  these  views  is  that  Muir  is  not  bound 
to  pay  any  thing  beyond  the  amount  of  his  note  to 
Haskins;  that  upon  his  cross-bill  he  is  entitled  to  a  credit 
upon  that  note  for  the  amount  of  the  debt  of  Htiskins 
to  Hill'9  administrator,  for  which  a  lien  on  the  land  is 
decreed^  and  that  Gross  should  be  allowed  to  enforce 
against  him  the  residue  only  of  the  note  assigned  to 
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him  by  Haskins.  There  is  no  question  on  the  decree 
as  between  Cross  and  Haskins. 

Wherefore,  the  decree  is  reversed,  and  the  cause  re- 
manded for  a  decree  in  conformity  with  thi«  opinion. 

Morehead  ^  Reed  and  Underwood  for  plaintiff;  E, 
M,  Ewing  for  defendants. 


Pet.  &  Sum. 
Case  77. 

JuneM, 
Case  ttated. 


The  woTdfl  "or 
ordei"  in  a  pro- 
misBoiy  note  are 
not  an  eisential 
part  of  such  note 
and  not  impor- 
tant to  ita  valid- 
ity. It  is  assign- 
able with,  or 
without  such 
words. 


A  seal,  since  the 
statute  of  1812, 
(1  8taU  Law, 
343)  is  not  an 
essential  part  of 


Maxwell  vs  Goodrum. 

Appeal  from  the  Marshall  Circuit. 
Petition  and  Sumtnons.    Sealed  Instruments. 

JuDOB  Simpson  delivered  the  opinion  of  the  Court 

Goodrum  brought  a  suit  against  Maxwell  by  petition 
and  summons  on  a  promissory  note  executed  on  the 
14th  December,  1846,  and  obtained  a  judgment  by  de- 
fault. 

The  defendant  then  appeared  and  moved  to  arrest 
the  judgment,  because,  first,  the  words  "or  order,"  con- 
tained in  the  note,  were  omitted  in  the  copy  of  it,  set 
forth  in  the  petition;  and  secondly,  because  the  note 
itself  had  a  seal  appended  to  it,  which  was  not  shown 
by  the  copy  inserted  in  the  petition. 

The  motion  in  arrest  of  judgment  was  overruled,  and 
the  defendant  has  appealed. 

A  mere  promissory  note,  for  the  payment  of  money, 
has  the  same  effect  under  our  statute  and  the  law  which 
operates  in  this  State  upon  such  writings,  with  or  with- 
out the  words  "or  order"  following  the  name  of  the 
payee.  These  words  are  not  necessary  to  render  it  as- 
signable, nor  do  they  impart  any  additional  validity  to 
the  writing.  They  are,  therefore,  an  immaterial  and 
not  a  substantial  part  of  the  note. 

The  statute  of  1812,  (1  Stat.  Law,  343,)  abolished  the 
common  law  distinction  between  sealed  and  unsealed 
writings  for  the  payment  of  money ;  and  as  ffiis  note 
was  executed  since  the  passage  of  that  act,  it  has,  in 
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our  State,  the  same  effect  and  dignity  without  the  seal  Youko  &  Wifk 

that  it  has  with  it.  Milm*  Exic'ri. 

The  petition  in  a  suit  of  this  kind,  only  professes  to  a     note,     and 

set  out  the  substance  of  the  note  sued  on.     The  alleged  noV  a°Stal*' de^ 

omissions  being  merely  of  immaterial  parts  of  the  note  s®,m/°io  ^omit 

do  not  show  that  the  petition  did  not  contain  a  substan-  placing  the  seal 

1                  i«     1                                   I  .   I      L          .              /•         I     1  ^°    '"®  copy  in 

tial  copy  of  the  note  upon  which  the  suit  was  founded,  the  pet.,  though 

Wherefore,  the  judgment  is  affirmed.  ^ltt\n^*ou"tho 

Williams  for  appellant;  Palmer  for  appellee.  J^'^^^  '^  ^^^^ 

cient. 


Young  and  Wife  vs  Miles'  Executors.       Chancery. 

Appeal  from  the  Nelson  Circuit.  Ca^e  78. 

Construction  of  Wills.     Devises  in  Trust. 
JuDGK  Simpson  delivered  the  opinion  of  the  Court  »/"'»«  19. 

Charles  Miles,  by  his  will,  devised  nearly  all  his  es-      Case  stated  in 
tate,  real,  personal  and  mixed,  to  three  of  his  nephews,  hibiis. 
or  the  survivors  or  survivor  of  them  forever,  as  trustees 
and  executors,  to  hold  in  trust  "for  the  sole  and  sepa- 
rate use  of  his  daughter,  Eliza  Ann,  and  the  heirs  of 
her  body  forever." 

The  testaor  gave  specific  directions  in  reference  to 
the  education  of  his  daughter,  and  the  amount  of  her 
allowance  and  expenditure  during  her  minority  and 
previous  to  her  marriage.  His  will  then  contains  the 
following  provision,  viz: 

"  Should  my  said  daughter  marry  with  the  free  con- 
sent of  my  trustees,  then,  and  in  that  case,  they  may 
permit  my  said  daughter  and  her  husband  to  have  the 
use  of  the  said  property  hereby  devised,  but  subject  to 
the  entire  control  of  my  said  executors  and  trustees  for 
the  benefit  of  my  said  daughter  or  any  child  or  children 
^  she  may  have;  but  should  my  daughter,  as  aforesaid, 
die  wiftout  being  married,  or  being  married  die  without 
children,  then,  and  in  that  case,  my  said  estate  shall 
descend  to  four  of  my  neices,  namely,"  <fec. 
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YouKo  &  WiFB  J3ii2a  Ann,  the  daughter,  having  intermarried  with 
Miuei*  Exgc'Rs.  Samuel  B.  Young,  with  the  full  consent  and  approba- 
tion of  the  trustees.  Young  and  wife  exhibit  a  bill  in 
chancery,  in  which  they  allege  that  the  profits  of  the 
estate,  since  the  death  of  the  testator,  have  amounted 
to  about  three  thousand  dollars  a  year^  now  making  a 
Jargesum.  They  claim  the  y/hole  of  these  profits  un- 
der the  will  as  belonging  to  them,  and  a  right  to  the 
use  and  possession  of  the  whole  property  devised. 

During  the  pendency  of  the  suit  the  devisee,  Eliza 
Ann,  gave  birth  to  a  son,  who  was  made  a  defendant, 
^nd  appeared  by  his  guardian  ad  litem.    The  persons 
to  whom  the  estate  was  devised  upon  the  contingency 
of  the  death  of  the  testator's  daughter  without  being 
married,  or  being  married  without  children,  were  also 
brought  before  the   Court  and  made  parlies    by  the 
trustees. 
The  trustees  resist  the  claim  of  the  complainants,  and 
Answer  of  ex-  contend  that  by   a  true  construction  of  the  will,  the 
lees.  profits  that  acci^iiiulated  during  the  mmority  of  the 

testator's  daughter  and  before  her  marriage,  do  not  be- 
long to  her,  but  constitute  a  part  of  the  testator's  es- 
tate; that  she  is  only  entitled  to  the  profits  accruing 
upon  those  accumulations,  and  that  they  have  a  right 
to  retain  the  possession  of  the  whole  estate,  and  con- 
trol it  according  to  their  discretion. 

It  is  not  necessary  in  this  case  to  decide,  (nor  does 
the  question  properly  arise  so  as  to  admit  of  its  decis- 
ion,) what  estate  is  conferred  upon  the  testator's  daugh- 
ter by  the  provisions  of  his  will.  Whether  she  takes  a 
mere  life  estate  under  the  will,  or  a  greater  estate,  is 
immaterial;  in  either  case  the  complainants  are  enti- 
tled to  the  relief  which  they  ask  in  this  bill. 

A  tenant  for  life  merely,  nothing  appearing  to  the 
A  tenant  for  lite  contrary,  has  a  right  to  all  the  profits  that  accrue  dur- 
appearmg"2)cu"r^  ing  the  continuance  of  the  life  estate.  In  case  of  ade- 
entHled"io'*the  ^'*^®  over,  it  is  only  the  estate  that  belonged  to  the  tes- 
whole  profiii  of  tator  at  the  time  of  his  death,  that  passes  bv  the  d#- 
the  esUte— that  «,,      .*  ,        .  .11  .1    .  /      ,      . 

the   tenant   for  vise.     The  first  taker  IS  entitled  to  all  the  profits  during 

nor[  is  rcsuicied  the  continuance  of  the  estate  devised  to  him  or  her. 
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and  those  interested  in  the  devise  over,  have  no  right  Youna  &  Wifk 

to  nor  claim  upon  such  profits.     There  is  nothing  in  Miles'  Exzc*Bt^ 

this  will  to  prevent  the  application  of  these  general  in  the  extent  of 

principles.     Indeed  they  are   peculiarly  applicable  in  profitlTof  the  es- 

thiscase,  as  the  testator's  daughter  was  manifestly  the  cu^ail  Ihr  right 

chief  obiect   of  his  bounty;    and  even  it  he  intended  thereto  on arriy- 

,  II  .  ^  ,  .  ing  at  full  age. 

her  to  have  no  more  than  the  enjoyment  of  his  estate 

during  her  life,  without  the  power  of  alienation,  or  the 
right  to  make  any  disposition  of  it  that  would  jeop- 
ardize its  security,  or  defeat  the  devise  over  after  her 
death,  still  he  evidently  intended  her  to  have  the  full 
and  complete  enjoyment  of  it  during  her  life,  under 
such  limitations  only  as  were  necessary  for  the  safety 
of  the  property  devised.  The  direction  given  by  him 
in  relation  to  the  amount  of  her  expenditure  during  her 
minority,  cannot  be  construed  as  a  limitation  upon  her 
rights  growing  out  of  the  nature  of  the  estate  devised 
to  her.  It  was  intended  only  to  control  her  in  the  use 
of  the  profits  that  belonged  to  her,  until  she  arrived  at 
that  age  when  she  might  be  supposed  to  have  discre- 
tion to  manage  them  properly,  and  not  to  deprive  her 
of  the  right  to  that  portion  of  them,  that  she  was  not 
permitted  to  use  and  enjoy  during  her  minority. 

Thouffh  the  will  has  vested  the  legal  title  to  all  the     Thouch  a  life 

°   ,      .      -  .        ,  r         1  ®^^^e  be  vested 

property  devised  in  the  trustees,  in  trust  tor  the  testa-  in  trustees,  the 
tor's  daughter,  yet  in  equity  she  is  deemed  the  owner  L"in*equfty''^t*he 
during  the  continuance  of  her  estate,  and  is  equitably  Ji^ied'to^^e  use 
entitled  to  the  possession  of  such  property  as  will  yield  of  such  proper- 
a  profit  in  its  use,  unless  the  possession  of  it  by  her  be  profit  in  its  use, 
inconsistent  with  the  intention  and  design  of  the  testa-  dfre^pted:  (8^- 
tor:  Montjoy  and  wife  vs  Lashbrook^  Sfc.^  (8  Dana,  ^»33.) 
33.) 

We  think,  moreover,  that  according  to  a  reasonable 
interpretation  of  the  language  of  the  will,  it  was  the 
intention  of  the  testator  in  this  case,  that  his  daughter 
and  her  husband,  upon  her  marriage  with  the  approba- 
tion of  the  trustees,  should  be  entitled  to  the  possession 
/>{  do  much  of  the  estate  devised  as  consisted  in  specific 
property,  the  use  of  which  they  might  prefer  to  a  re- 
ception of  the  annual  profits. 

Vot.  X.  37 
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YoT7»«  &  Warm  The  object  of  the  testator  was  to  place  the  legal  title 
MzLXB*  £xzo*iis.  beyond  the  reach  of  the  husband  of  his  daughter,  or 
his  creditors,  and  he  for  this  purpose  devised  it  to  trus- 
tees for  her  sole  and  separate  use,  and  gave  them  such 
control  over  the  property  as  is  necessary  to  secure  the 
beneficial  use  of  it  to  his  daughter  as  her  separate  es- 
tate, free  from  the  claim  of  the  husband  or  his  credi- 
tors, and  thus  to  carry  into  effect  the  purposes  of  the 
trust. 

Such  of  the  property  devised  as  can  be  used  by  the 
or  profits  of*m"  testator's  daughter  and  her  husband  without  being  con- 
ney  and  stocks  verted,  they  have  a  right  to  the  possession  of,  the  lecral 

are   devised    in     .  ,  .         .,i  .    .         .       t  ,     i  . 

trust  to  be  under  title  to  it,  stiii  remaming  m  the  trustees,  and  also  the 

trustees |^^° they  right  to  control  the  property  while  it  is  in  the  posses- 

the^^osMMion  ^'^^  of  the  husband  and  wife,  so  far  as  to  prevent  any 

thereof;      they  disposition  of  it,  which  might  defeat  the  intention  of  the 

psymg  the  profits         ^  .       .  .  ?   •  n         i 

to  the  ceaiui  que  testator  in  the  creation  of  the  trust.  But  the  money 
and  stocks  belonging  to  the  testator,  at  the  time  of  his 
death,  should  be  allowed  to  remain  in  the  hands  of  the 
trustees,  and  the  devisee  and  her  husband  take  the  an- 
nual profits  arising  therefrom,  and  also  the  profits  in 
the  hands  of  the  trustees  which  have  heretofore  accru- 
upon  the  whole  estate.  A  decree  to  this  effect  will  af- 
ford to  the  complainants  all  the  relief  that  they  have 
prayed  for  in  their  bill.  And  as  the  estate  is  held  in 
trust  for  the  sole  and  separate  use  of  the  wife,  no  de- 
cree in  favor  of  her  and  her  husband,  beyond  what  she 
asks  for  and  consents  to,  should  be  rendered,  even  were 
she  the  owner  of  the  estate  in  fee  simple,  and  a  decree 
to  this  extent  she  is  entitled  to,  if  her  estate  be  only  an 
estate  for  life. 

The  Circuit  Judge  having  entertained  a  different  view 
of  the  rights  of  the  complainants,  refused  to  allow  them 
any  part  of  the  estate,  except  so  much  as  the  trustees 
might  think  proper  to  give  to  them,  and  decided  against 
their  right  to  the  profits  that  had  accumulated  prior 
to  the  marriage  of  the  testator's  daughter. 

Wherefore,  the  decree  of  the  Circuit  Court  is  revers- 
ed and  cause  remanded  with  directions  to  render  a  de- 
cree in  conformity  with  the  principles  of  this  opinion, 
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giving  to  the  complainants  the  whole  of  the  unexpended 
profits  that  hare  accrued  upon  the  estate  since  the  tes- 
tator's death,  unless,  at  the  instance  of  the  wife,  the 
trustees  may  be  directed  to  retain  it,  subject  to  any  dis- 
position that  she  may  think  proper  to  make  of  it  for  her 
sole  and  separate  use. 

Riky,  C.  A.  Wickliffe,  and  J.  4-  W.  L.  Harlan,  for 
appellant;  B.  Hardin  for  appellee. 
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EVAHS 

Saitdkrs&c. 


Evans  vs  Sanders,  &c.  Appeal. 

£!rror  to  thb  Fleming  County  Court.  Case  79. 

Justices.     County  Courts.    Appeals.     Writs  of  Error. 
Jurisdiction. 

JnooB  Gbaham  delivered  Uie  opinion  of  the  Court.  June  19. 

Evans  sued  out  a  warrant  *in  covenant  on  warranty'  The  cute  itated. 
for  $15  against  Wrenchy,  and  another  of  the  same 
character  against  Sanders.  They  were  each  dismissed 
by  the  justice  for  want  of  jurisdiction,  and  on  appeal 
to  the  County  Court,  the  appeals  being  heard  together, 
that  Court  also,  ^*on  motion  of  the  attorney  for  the  ap- 
pellees, dismissed  each  appeal  for  want  of  jurisdiction," 
and  gave  judgment  for  costs  in  their  Court  as  well  as 
before  the  justice.  The  record  shows  that  the  war- 
rant in  each  case  was  founded  upon  a  deed  made  by 
four  heirs  and  devisees  of  James  Sanders,  deceased,  of 
whom  the  appellees  were  two,  conveying  to  the  appel- 
lant a  tract  of  land  "for  the  consideration  of  the  sum  of 
sixty  dollars  (that  is  to  say  $15  per  share)  to  them  in 
hand  paid,"  &c.  The  warranty  in  the  deed  is  that  said 
heirs,  "each  for  his  separate  undivided  share  aforesaid 
in  said  tract  of  land  hereby  conveyed,  warrants  and 
will  each  separately  for  his  own  share  forever  defend 
said  interest,"  &c.  The  County  Court,  we  suppose, 
were  of  opinion  that  as  the  indenture  was  in  the  names 
of  the  four  devisees,  and  as  the  entire  consideration 
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EvAira         -^as  sixty  dollars,  the  action  should  have  been  for  the 

VS  J  ' 

Sanduiis&c.      whole,  and  not  to  recover  each  one's  portion  separate- 
ly.    In  this  they  were  mistaken. 

The  rule  is  this:     In  the  case  of  parties  demising  or 

Where  several  granting  the  separate  interest  of  each  in  an  estate,  the 

deed\hesepamte  Covenant  shall  be  considered  co-extensive  with  the  in- 

eac^h^has  i^a^ihe  ^^'^^^^  granted;  and,  therefore,  these  shall  be  several, 

estate,  the  cove-  where  a  several  interest  is  granted;  and  joint,  if  a  joint 

nant     shall     be    .  i       /i     y^»  •  im  \      t       t  •  i 

considered  to  ex-  interest  be  granted :  (1  L/iitty,  47.)  In  this  case,  al- 
csi  granied?^Yi  though  all  have  united  in  the  deed,  it  is  in  fact  the  sep- 
CAmy47)andif  arate  covenant  of  each.     The  consideration  is  $15  to 

separately,  war-  ^ 

rant  to  the  ex-  each,  and  the  covenant  expressly  stipulates  that  each 
est  granted,  8uit  heir  tvarrants  separately  for  his  own  share.  The  plain- 
oT  the^covenant  tiff  Very  properly  sued  out  his  warrant  against  each 
shall  be  several,  separately,  and  if  he  can  prove  a  breach  of  the  cove- 
nant of  warranty,  will  be  entitled  to  recover  of  each  de- 
fendant. 

The  damages  laid  in  the  warrant  being  less  than  five 
damages  laid^^in  pounds,  the  County  Court  had  jurisdiction  and  ought 
a    warrant    lor  ^^^  iq  have  dismissed  the  appeal  for  want  of  jurisdic- 

breach  of   cove-     ^  ^'^  •* 

nant  is  less  than    tion. 

the  Peace^^havc  But  as  **  no  appeal  shall  be  taken  from  the  County 

jurisdiction.  Court  affirminf][  or  reversing  the  judgment  of  a  Justice 

Though  no  ap.  .    .       ^           °           u   n            •*      r               u     •         a  r 

peal  or  writ  of  of  the  reace,  nor  shall  a  writ  of  error  be  issued  from 

Court  '^frorn  a  the  Court  of  Appeals  to  reverse  the  same,"  (I  Statute 
c^^Toomt'af-  ^«^'  *32')  ^^  ^^  insisted  that  this  Court  cannot  revise 
firming  or  rever-  the  judgment  of  the  County  Court.  The  judgment  in 
ment  of  a  Jus-  this  case  is  neither  an  affirmance  or  reversal  of  the 
!sto£""L^K?fi33)  judgment  of  the  Justice  of  the  Peace.  It  is  but  a  dec- 
l?ii  ^^'^ever^se  Juration  by  the  County  Court  that  they  will  not  try  the 
where  the  Coun-  cause.  The  Want  of  jurisdiction  is  the  reason  assigned 
Of  law  jurisdio-  for  their  refusal.  This  dismissal  could  not  be  plead  in 
refused°t^o^°exer^  bar  to  a  Warrant  or  appeal  subsequently  prosecuted  for 
iitf  ^  *^'  193  )^'  ^^^  same  cause  of  action :  Waggener  vs  Highbaugh^ 
''''''''  (10  B.  Monroe,  193.) 

Because  of  the  error  in  dismissing  the  appeal  the 
judgment  of  the  County  Court  is  in  each  case  reversed, 
and  the  cause  remanded  to  that  Court  with  directions  to 
set  aside  the  judgment,  and  try  the  appeals  on  their 
merits. 
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Cavan  for  plaintiff;  Apperson  and  Andretos  for  de-         Youna 
fendants.  Sanra  &o. 


Young  V$  Smith,  &C.  Ejectment. 

Error  to  the  Russell  Circuit.  Case  80. 

Execution  sale  of  land.    Sheriff  and  sheriff  *s  deed. 
Ceibv  Justicb  Marshall  delivered  the  opinion  of  the  Couit.  June  20. 

This  action  of  ejectment  was  brought  in  1839,  on  the  Case  stated. 
demise  of  Frances  Young,  to  recover  a  tract  of  land  in 
the  possession  of  Smith  and  others,  in  the  county  of 
Pulaski.  On  the  trial  of  the  case,  the  plaintiff  read  a 
deed,  bearing  date  in  1810^  from  William  Buford,  con- 
veying the  land  in  contest  to  Barney  Young  and  Fran- 
ces Young,  then  husband  and  wife,  and  the  latter  being 
the  present  lessor;  and  also  read  a  deed  of  1819  from 
Barney  Young,  conveying  the  same  land  to  one 
Schwink.  In  this  deed  the  present  lessor  was  not 
named  as  a  party,  but  she  signed  it  and  relinquished 
her  dower  as  certified  by  the  Clerk.  Other  deeds  were 
read  conveying  the  land  from  Schwink,  through  inter- 
mediate grantees  to  the  present  defendants,  who  were 
proved  to  have  been  in  possession  at  and  before  the 
time  of  serving  the  notice  in  this  case.  It  was  also 
proved  that  Barney  Young  had  died  some  years  before 
1839.  The  defendants  read  two  judgments  for  costs, 
&c.,  against  the  lessor,  rendered  in  1835  and  1837,  for 
&iling  to  prosecute  two  previous  actions  of  ejectment 
in  the  same  Court  against  the  same  and  other  defend- 
ants, alsotheexecutionsthereon,  showing  a  levy  on  350 
acres  of  land,  the  same  quantity  mentioned  in  Buford*s 
deedof  1810,'andasalethereof  for$20 16;  and  also  a  Sher- 
iff's deed,  executed  before  the  commencement  of  this 
action,  conveying  the  same  as  being  the  land  in  posses- 
sion of  Smith  and  Price,  the  defendants  in  this  action. 
This  deed  was  objected  to  by  the  plaintiff,  and  its  ad- 
mission as  evidence  was  the  only  point  reserved  by  ex* 
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YouHa         ceptions  on  the  trial.    The  parol  testimony  related 
Smith  &c       principally  to  facts  intended  to  bear  upon  the  validity 
of  the  Sheriff's  sale  and  deed,  but  no  question  was 
made  or  decided  with  respect  to  this  testimony,  except 
such  as  may  be  involved  in  one  of  the  grounds  alleged 
for  a  new  trial;  that  the  verdict  is  against  law  and  evi- 
dence; the  other  being  that  the  Court  erred  in  admit- 
ting the  Sheriflfs  deed  to  be  read  as  evidence. 
The  plaintiff's  motion  for  a  new  trial  having  been 
Sidants  ^below'  Overruled,  the  only  ground  seriously  urged  for  the  re- 
motion  for  new  versal  of  the  judgment,  relates  to  the  admissibility  and 
effect  of  the  Sheriff's  deed.    The  numerous  objections 
to  which,  will  be  briefly  considered  and  disposed  of 
without  stating  them  at  large. 

1.  The  two  judgments  for  costs  authorized  the  exe- 
cutions, levies  and  sale. 
Thoughasher-       2.  I'he  levy,  though  not  stated  in  the  return  or  with 
n^uhowTha^Un  ^^^  ^^^  specifications  that  might  have  been  made,  im- 
aii  respects  he  piigg  that  the  land  was  levied  on  as  the  property  of  the 

proceeded      ac«    *  r      r       ^ 

cording  to  the  defendant  in  the  execution,  or  claimed  by  her,  although 
28th°  and°  29th  not  SO  Stated,  and  there  is  no  doubt  upon  the  return 
SxecS^onYaw^n  ^nd  Other  evidence,  that  it  was  the  land  now  in  con- 

Tegard    to  sales    tpqt 
of  land,     (Stat.    ^^ 

Law,  630)  yet  if  3.  Although  the  return  does  not  show  that  the  Sher- 
does  not^  appear  iff  proceeded  in  the  sale  as  directed  in  the  28th  and 
ShJrlri^'  died  29th  sections  of  the  execution  law,  (1  Statute  Law,  650,) 
should  not  be  ex.  it  does  not  show  the  contrary.    And  if  this  might  be 

eluded  from  the    .       ,.    ,  .  ,  ^       .^  r  i    .  ,         i 

jury.  implied  from  the  parol  evidence  afterwards  introduced, 

such  implication  could  not  operate  upon  the  question  of 
the  admissibility  of  the  deed,  because  the  evidence  on 
which  it  may  arise  had  not  then  been  given;  because, 
as  a  question  of  fact,  it  could  not  be  positively  assumed 
by  the  Court,  even  if  authorized  by  the  evidence,  but 
should  have  been  left  to  the  jury;  and  because  the  fail- 
ure of  the  Sheriff  to  cry  the  sale  in  the  precise  manner 
prescribed  by  the  act,  is  an  irregularity,  which,  though 
it  might  be  proper  ground  for  a  motion  to  quash  the 
sale,  does  not  make  it  void,  and  is  unavailable  as  a 
ground  for  avoiding  it  in  this  action  of  ejectment.  We 
observe,  however,  that  the  failure  is  only  matter  of  in- 
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ference  from  the  parol  evidence,  that  if  available  in  this  Yomr« 
action,  it  was  for  the  jury  to  determine  whether  it  ex-  Smith  &c. 
isted  as  a  fact,  and  that  no  instruction  having  been  giv- 
en or  asked  for  on  the  subject,  and  the  failure  not  hav- 
ing been  so  proved  as  to  be  now  assumed,  the  verdict 
for  the  defendants  must  be  considered  as  establishing 
the  fact  as  the  jury  might  have  found  it  in  favor  of  the 
validity  of  the  sale. 

4.  The  deed  made  in  the  name  of  the  principal  Sher-  ^^'^^^ ^^\l^J, 
iff  by  the  deputy  who  made  the  levy  and  sale,  is  deem-  iff  who  mad©  a 
ed  sufficient.    The  office  of  Sheriff,  though  executed  by  the  name  or  his 
a  principal  and  his  deputies,  is  but  one.    The  principal  fJ!"  xK^office^ot 
Sheriff,  by  his  deputy,  made  the  levy  and  sale.     And  ^nd^ihe^duUes 
we  think  he  might  either  in  person  or  by  the  same  dep-  may  be  perform- 
uty  execute  the  deed  and  pass  the  title,  which  never  in  principal  or  dep^ 
fact  vested  either  in  the  principal  or  the  deputy,  but  ^^^' 
was  only  subject  to  the  power  of  levy  and  sale  and 
conveyance  conferred  upon  the  Sheriff  by  the  execu- 
tion under  the  law,  and  to  be  exercised  by  him  in  per- 
son or  by  deputy. 

The  case  of  Winslow  vs  Austin^  (5  /•  /.  Marshall^ 
408,)  shows  that  it  was  considered  to  be  a  serious  ques- 
tion whether,  as  the  statute  declares  that  in  sales  of 
land  under  execution,  the  Sheriff  or  other  officer  shall 
convey,  &c.,  the  principal  Sheriff  was  not  alone  invest- 
ed with  the  power  to  the  exclusion  of  the  deputy,  and 
it  seems  to  have  been,  in  part  at  least,  on  the  ground 
that  the  deputy,  as  well  as  the  Coroner,  may  be  refer- 
red to  by  the  words  other  officer^  that  the  powers  of 
the  deputy  was  established.  Whether  we  might  not 
consider  the  deputy  as  included  under  the  description 
of  Sheriff,  rather  than  under  that  of  'other  officer,*  is 
not  material.  We  fully  concur  in  another  principle 
asserted  in  the  case  referred  to,  namely,  that  there  is  a 
striking  distinction  between  the  execution  of  a  naked 
power  created  by  lettet*  of  attorney  and  the  execution 
of  official  duties  and  powers  conferred  by  law  upon 
public  officers.  It  would  be  especially  prejudicial  to  the 
public  and  to  all  parties  interested  in  sales  under  judi- 
cial authority,  to  apply  to  the  merely  formal  acts  done 
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Youiro         j0  execution  of  the  powers  conferred  upon  the  officem 
Smith  &c.       entrusted  with  these  sales,  any  subtle  test  or  construc- 
tion which  might  bring  distrust  upon  such  proceedings. 
As  the  execution  is  directed  to  the  Sheriff,  he,  that  is 
The  process  di-  the  principal,  has  the  right  to  levy,  sell  and  convey* 
sheriff  may   be  His  deputy,  by  virtue  of  his  appointment  as  such,  and 
o"7ihe  ^dep^lit?  of  his  being  entrusted  with  any  particular  execution, 
in  the  name  of  j^^g  authority,  in  the  name  of  the  principal,  or  as  his 

the  principal — in  -^ '  n 

whole  or  in  part  deputy,  to  do  either  of  these  acts.  But  as  the  princi- 
may  MirSand  af-  pal  might  undoubtedly  take  the  execution  in  hand  af- 
hM  ^?e1ied!^°lfr  ^^r  it  had  been  received  or  even  levied  by  the  deputy, 
convey  land  after  ^^j  qq  qj^  ^jth  it  lo  a  final  consummation  by  sale  and 

the    deputy  has  o  i      i   i  .    i 

•old.  conveyance,  so  we  think  he  might  at  any  stage  assume 

and  complete  the  execution  of  the  power,  and  conse- 
quently, that  either  in  person,  or  by  his  deputy,  he 
might  convey  the  land  which  the  latter  had  sold. 

5.  The  20th  section  of  the  execution  law,  (1  Statute 
Executions  may  Law,  646,)  does  not  require  the  execution  on  a  judg« 
county  in  which  ment  to  be,  in  all  cases,  issued  to  the  county  in  which 
wwreXlerSJ  ^^^  defendant  resides.  The  statute  expressly  author- 
that  in    which  izes  it  to  be  issued  to  the  county  in  which  the  judir- 

the       defendant  '^  , 

resides:     {Stat  ment  was  rendered,  as  was  done  in  this  case,  or  to  that  in 

though  an  exe-  which  the  defendant  resides,  at  the  option  of  the  plain- 

STconformVt^o  ^'^^'     Besides,  even  if  the  execution  had  been  directed 

«tatute,  the  sale  to  a  wrong  countv,  this  would  not  have  made  the  sale 

IS  not  void;     (1  o  j  ^ 

Monroe  9i;  6 lb,  void:  {I  Monroe,  94;  5  Monroe,  419,  SfC.)  As  the  plain- 
tiffs in  the  judgments  had  a  right  to  issue  their  execu- 
tions to  the  county  in  which  the  judgment  was  render- 
ed, the  parol  evidence  showing  that  the  defendant  re- 
sided in  another  county  where  she  had  personal  prop- 
erty to  have  satisfied  the  execution,  was  immaterial  as 
to  the  validity  of  the  execution  sale  and  the  deed,  ex- 
cept so  far  as  it  might  bear  upon  the  question  of  fraud 
in  the  sale.  As  to  which,  no  opinion  was  given  by  the 
Court,  nor  asked  for  by  the  plaintiff  on  the  trial  of  this 
case;  and  as  remarked  upon  another  point,  the  verdict 
of  the  jury  settles  the  question  of  fraud  against  the 
plaintiff. 

6.  The  agreement  among  the  plaintiffs  in  the  execu- 
tion that  one  of  them  should  bid  and  purchase,  was  not 
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ol  itself  a  matter  of  which  the  defendant  in  the  execu-         Yow»o 

tioD  had  a  right  to  complain.     It  certainly  did  not      SMim^io. 

avoid  the  sale.    And  even  if  this  and  other  circumstan-     it  is  not  suffi- 

CCS  in   connection  with  the  inadequate  price  for  which  f^^^  fg^alS'^tliat 

the  land,  valued  at  $700,  was  sold,  might  conduce  to  ^^  piaintiflfs  in 

,,,-       J.       ,  ,         .  .,  ,  ,       ^0      execution 

establish  fraun  m  the  sale,  there  is  direct  evidence  by  combined  not  to 

the  deputy  Sheriff,  who  made  it,  that  it  was  fairly  and  oiLTiJpecUUy 
openly  conducted  in  the  court  house  yard,  in  the  pres-  ^Jj'®  ii**at"he 
ence  of  a  number  of  persons  who  might  have  bid  if  Couit  home  on 
they  had  chosen;  and  as  the  jury  was  not  bound  to    ^^ 
find  the  sale  fraudulent,  their  verdict  in  its  favor  cannot 
be  disturbed  by  this  Court  as  being  contrary  to  the  evi- 
dence. 

7.  The  objection  to  the  deed  that  it  does  not  appeal* 
that  the  plaintiffs  in  the  executions  had  been  made  de- 
fendants to  the  actions  of  ejectment,  is  like  the  others, 
wholly  unavailing.  The  title  of  the  record  read  to  prove 
the  judgments>  names  these  persons  as  defendants,  and 
the  judgments  are  in  their  favor.  If  they  were  not,  in 
fact,  defendants  entitled  to  judgment,  the  judgments 
should  have  been  reversed,  or  the  executions  quashed; 
No  advantage  can  he  taken  in  this  mode  of  a  mere  er* 
ror  in  the  judgments,  if  one  existed.  But  none  ap-* 
pears  on  the  record  of  the  judgments,  and  in  the  ab- 
sence of  the  previous  part  of  the  record  none  will  be 
presumed.  Besides,  if  the  tenants  in  possession,  oi* 
others,  had  not  been  made  defendants,  there  would 
have  been  no  costs  of  the  defence,  and  no  appearance 
of  the  defendants  would  have  been  stated  in  the  record 
ot  the  judgments. 

The  foregoing  objections  to  the  judgments,  though  The  CJourtdecide 
some  apply  to  the  admissibility  of  the  deed,  and  others  andadiIiMibm?r 
to  the  effect  of  evidence  not  affecting  its  admissibility,  jJiJg'Jj*^®^^  "^^? 
but  which>  if  entitled  to  any  effect,  might  have  been  not  objected  to, 
tE^nsidered  by  the  jury  as  impairing  its  efficacy  on  the  ?each^the  quce- 
ground  of  fraud,  have  been  disposed  of  in  the  order  in  {J°Ji  trLf  Sfouid 
which  they  are  presented  in  the  brief  of  the  counsel.  Jj'^j,^®^  ^^^^^ 
And  as,  in  our  opinion,  they  do  not  establish  any  error,  the  ground  that 

.1         .1  1     .     .  r  .1       ^       %  .J  .the  Terdict  was 

either  m  the  admission  of  the  deed  as  evidence  or  m  against  law  and 

evideDcei 
Vol.  X.  38  V 
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YouH*  overruling  the  motioa  for  a  new  trial,  there  is  no  grouni 
Smith  Ac.      for  reversing  the  judgment. 

With  respect  to  the  plaintiff's  right  of  recovery  up- 
on her  own  evidence  in  chief,  we  need  only  remark 
that  as  there  is  no  intimation  of  any  other  title  in  the 
defendants  but  that  derived  from  the  deed  of  Barney 
Young,  nor  of  any  possession  in  them,  or  those  under 
whom  they  claim  prior  to  their  respective  deeds  from 
Young's  grantees,  immediate  and  remote,  the  jury  had 
a  right  to  infer  that  the  possession  was  acquired  and 
transmitted  under  these  deeds  and  under  the  title  of 
Young,  which,  upon  his  death,  vested,  by  operation  of 
law,  in  his  wife  as  the  survivor,  whose  title  was  not 
transferred  by  the  deed^  nor  by  her  relinquishment  of 
dower.  And  as  the  title  of  Barney  Young  terminated 
absolutely  at  his  death  before  that  of  his  wife,  his  ven- 
dees held,  after  that  event,  as  mere  tenants  at  suffer- 
ance of  the  surviving  wife,  upon  whom  she  might  have 
entered  without  notice  to  quit,  or  at  any  rate  upon  rea- 
sonable demand  of  possession.  And  if  such  notice  or 
demand  were  necessary,  we  are  of  opinion  that  the 
previous  actions  of  ejectment,  which  the  jury  might 
have  inferred  were  for  the  same  land,  constituted  a  suf- 
ficient demand  of  possession ;  and  in  the  absence  of  nny 
evidence  of  consent  or  permission  on  the  part  of  the 
plaintiff,  that  the  defendants  should  continue  in  posses- 
sion as  her  tenants,  dispensed  with  any  other  notice  or 
demand..  With  the  regard  to  the  statute  of  limitations^ 
twenty  years  had  not  elapsed  from  the  death  of  Bar- 
ney Young.  The  act  of  1842,  reducing  the  limitation  to 
three  years,  had  not  passed  wh^n  the  action  was  com- 
menced, and  the  act  of  1809,  limiting  actions  to  seven 
years  in  the  case  of  adversary  titles,  does  not  apply. 

The  jury,  therefore,  but  for  the  deed  transferring  the 
title  of  Mrs.  Young,  before  this  suit  was  commenced^ 
might  have  found  for  the  plaintiff,  and  in  this  state  of 
the  case,  it  was  necessary  that  we  should  decide  upoiv 
the  admissibility  of  that  deed ;  and  although  there  was 
no  motion  to  exclude  the  deed,  or  for  instructions  as  to 
the  effect  which  the  jury  might  allow  to  the  facts  to 
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which  the  parol  evidence  was  directed,  it  was  also  ne-         Bmbt 
cessary  to  decide  whether  that  evidence  was  of  such  a  Siockwxll  die 
character  as  that  the  jury  were  bound  to  find  against 
the  deed. 

As  already  shown,  we  are  of  opinion  that  the  deed 
was  properly  admitted  to  be  read  in  evidence,  and  that 
upon  the  whole  case,  the  verdict  is  not  against  law  and 
evidence,  and,  therefore,  the  judgment  is  affirmed. 

Dunlap  for  plaintiff;  Bell  and  Fox  for  defendants. 


Berry  vs  Stockwell,  &c.  Chawce»y. 

Error   to   the  Fleming  Circuit.  C<ue81. 

BUh  of  Review.     Waiver  of  Equity,      Assignee  and 

Assignor.  , 

Judos  ^impsos  delivered  the  opinion  of  the  Court  Jwu  21  • 

The  first  question  that  arises  in  this  case  is,  whether 
Berry,  as  obligor,  by  his  promises  of  payment  to  Stock- 
well,  the  assignee,  made  after  the  assignment,  waived 
the  equity  which  existed  against  the  payment  of  the 
note  assigned. 

There  is  no  testimony  of  any  contract  for  forbear-  xh^t  the  obligor 
ance  between  the  obligor  and  assignee,  nor  does  it  ap-  gew^^^from *ttie 
pear  that  the  assis^nee  sustained  any  loss  or  injury  assignee  without 

L.   I  .         J  i_     -.L  .  r  *        J      » contract  there- 

which  was  occasioned  by  the  promises  of  payment  made  for,  is  no  waiTci 
by  the  obligor.     That  the  assignor  was  solvent  at  the  utinSSfore  S 
time  of  the  assignment,  and  became  afterwards  insol-  "««n«aent- 
vent,  was  alleged,  but  it  was  denied,  and  there  is  no 
proof  to  sustain  the  allegation.    The  obligor,  from  time 
to  time,  made  promises  of  payment,  and  was  indulged  by 
the  assignee;  without,  however,  any  contract  for  indul- 
gence having  been  made  by  them.    If  the  indulgence 
was  induced  by  the  promises  of  payment,  still,  as  the 
recourse  of  the  assignee  against  the  assignor  was  not 
impaired  by  the  delay,  as  the  latter  remained  in  the 
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BrwiY         same  condition  he  was  at  the  time  of  the  assignment^ 
Stockwsll  &c.  and  liable,  notwithstanding  the  indulgence  granted  by 
the  assignee,  inasmuch  as  the  equity  against  the  note 
existed  at  the  time  of  the  asignment,  the  assignee  in- 
curred no  loss  by  the  indulgence,  and  no  contract  for 
forbearance   having   been   made,  but   the   indulgence 
granted  having   been  merely  voluntary,  the  obligor  is 
not  precluded  from  relying  upon  his  equity  against  the 
debt. 
The  consideration  of  the  assignment  to  Stockwell, 
S  held  a  note  on  consisted  in  part  of  a  note  held  by  him  on  the  assignor 
Tateiy,  and  re-  for  money  loaned,  to  which  note  Berry,  the  obligor  in 
charge   ^Uier^eof  ^^^  assigned  note,  was  surety.     For  the  amount  of  that 
the  note  of   B   note,  which  was  surrendered  to   the  assignor  at  the 

"With  the  assign-  -     ,  7     i     i         ta  ■ 

mentof— .  Held  time  01  the  assignment,  it  is  contended  that  Berry,  the 
which  B  was  surety  should  still  in  equity  be  held  responsible  to  the 
by^Mii^^^ishedi  assignee,  if  he  be  released  from  the  payment  of  the  as^ 

and  could  not  be    signed  note, 
revived,    though       ® 

B  had  an  equity  When  Stockwell,  the  assignee,  took  from  the  assign*> 
assigned  by—/  or  the  note  on  Berry,  and  surrendered  to  the  assignor* 
in  consideration  of  the  assignment,  the  note  he  held  on 
him  and  Berry  as  surety,  the  note  last  named  was  there- 
by paid  off  and  satisfied,  and  Stockwell's  remedy  was 
upon  the  assigned  note  alone>  first  against  the  obligor* 
and  if  that  failed,  then  against  the  assignor. 

Suppose  that  Stockwell,  when  he  gave  up  the  note 
on  the  assignor  and  Berry,  instead  of  receiving  by  as- 
signment a  note  on  the  latter*  had  received  from  his  as- 
signor a  note  upon  another  individual,  and  that  some 
available  equity  had  existed  against  the  note  assigned  to 
him,  could  he,  after  the  lapse  of  some  years,  resusci- 
tate his  claim  upon  the  note  which  had  been  paid  off 
and  surrendered,  and  hold  Berry,  the  surety,  responsi- 
ble for  the  amount.  It  is  evident  that  it  could  not  be 
done.  The  liability  of  Berry,  as  surety,  would  have 
ceased.  None  of  the  remedies  which  the  law  affords 
to  a  surety  for  his  protection,  could  have  been  resorted 
to  by  him,  after  the  note  upon  which  he  was  bound  as 
surety  had  been  surrendered  to  the  principal.  There 
is  no  substantial  difference  between  the  cases.    Stock- 
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well  voluntarily  gave  up  the  note  for  the  payment  of  B«amT 
which  Berry  was  bound  as  surety.  It  was  not  done  at  Stqckwia  &c, 
the  instance  of  Berry,  nor  under  circumstances  which 
can  create  any  equity  against  the  surety,  whose  liability 
as  well  as  correspondent  rights  as  such, ceased  and  deter- 
mined by  the  arrangement.  It  was  an  act  of  the  creditor 
and  principal  debtor,  in  which  the  surety  did  not  partici- 
pate, and  which  cannot  be  made  to  operate  to  his  prej- 
udice. Nor  can  his  liabilty  upon  the  note  which  was 
surrendered,  be  transferred  without  his  consent,  to  the 
assigned  note,  so  as  to  increase  his  original  liability  up- 
on the  latter,  or  preclude  him  from  asserting  any  equi- 
ty he  may  have  against  it.  The  assignee  took  it  sub- 
ject  to  all  the  equities  to  which  it  was  liable,  in  the 
hands  of  the  assignor;  and  the  mistake  under  which 
he  may  have  labored  at  the  time,  in  supposing  that  he  was: 
risking  nothing  by  the  arrangement,  as  he  would  still 
hold  a  note  binding  the  same  individuals,  one  as  obligor 
and  the  other  by  the  assignment,  cannot  affect  the 
lights  of  the  surety,  who  did  not  induce  the  mistake  or 
have  any  agency  in  the  transaction* 

The  Court  below,  therefore,  committed  an  error  in 
rendering  a  decree  in  favor  of  Stockwell  against  Berry,, 
either  for  the  amount  of  the  note  on  whjch  he  had 
been  liable  as  surety,  or  for  the  amount  paid  by  Stock- 
well  to  his  assignor,  Stockwell's  only  remedy  was  up- 
on the  assigned  note,  and  that  depended  upon  the  con- 
tingency whether  the  equity  of  the  obligor,  Berry, 
would  or  not  extend  to  the  whole  note. 

The  bill  of  review  filed  by  Berry  in  this  case  to  re*  The  leave  of  (h« 
verse  and  set  aside  that  decree,  should  have  been  sus-  cessary  to  fiie^a 
tained.     It  being  for  errors  apparent  in  the  record,  it  correct  TdcwS 

was  unnecessary  to  obtain  leave  of  the  Court  to  file  it.  ^**"«  ^^«  «w>' 
^  appears   oo  the 

The  order  of  the  Court  directing  the  suit  to  be  strick-  tace  of  ti^p  re- 
en  from  the  docket  was,  however,  prejudicial  to  the 
complainant,  as  the  matters  contained  in  the  bill  are 
sufficient  to  entitle  him  to  a  reversal  of  the  decree 
sought  to  be  reviewed,  and  he  had  a  right  to  prosecute 
his  suit  for  that  purpose,  which  the  Court  refused  ta 
permit  him  to  do. 
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PAWLnrot 
MoGlasshok. 


Wherefore,  said  order  directing  the  suit  to  be  strick- 
en from  the  docket  is  reversed,  and  cause  remanded  for 
further  proceedings  consistent  w^ith  this  opinion. 

Cord  for  plaintiff;  B.  Porter  for  defendants. 


Chaiccery. 

Case8'2. 

June  22. 


WhcT©  it  ap- 
pears that  a  par- 
ty ii  bankrupt, 
and  the  rights 
involved  would 
belong  to  the  as- 
signee in  bank- 
ruptcy, it  should 
appear  on  the 
record  that  the 
assignee  is  cog- 
nizant of  the 
proceeding;  a 
•upplementalbiU 
in  chancery  ca- 
ses, is  one  ap- 
propriate method 
pf  showing  his 
plaim  of  right; 
^ough  it  may  be 
sufficient  to 
ftate  the  fact  on 
|he  record. 


Pawlings  vs  McGlashon. 

Error  to  the  Mason  Circuit. 
Parties  in  Chancery.    Bankruptcy. 
Obibf  Justicb  Marshall  delivered  the  opinion  of  the  Court 

Upon  the  meritsof  this  case,  as  between  the  actual  par^ 
ties,  we  think  the  decree  is  right;  and  we  should  not 
disturb  it,  upon  this  writ  of  error,  were  it  not  that  Mc- 
Glashon, the  complainant,  having  been  declared  a  bank- 
rupt, during  the  pendency  of  the  suit,  his  assignee  is, 
by  operation  of  law,  invested  with  the  legal  title  to  the 
claim  set  up  in  the  bill,  and  was  entitled  to  the  bene- 
fit and  control  of  the  suit,  unless  the  complainant,  as 
he  alleges,  but  does  not  prove,  had  parted  with  the  ben- 
eficial interest  in  it  before  the  title  passed  to  the  as- 
signee. If  no  such  allegation  had  been  made,  it  might 
have  been  suflScient  to  note  on  the  record  the  fact  of 
bankruptcy,  and  that  the  suit  was  prosecuted  by  the 
assignee,  or  for  his  benefit,  though,  even  in  that  case, 
if  the  bankruptcy  appeared  in  the  suit  at  all,  it  would  be 
more  proper  that  the  assignee  should  assert  his  claim 
by  supplemental  bill,  or  other  regular  pleading.  But 
in  this  case  the  complainant,  admitting  the  proceedings 
in  bankruptcy,  and  his  discharge  during  the  pendency  of 
the  suit,  alleges  that  before  the  decree  vesting  his  rights  in 
the  assignee,  he  had  surrendered  this  claim  upon  an  attach- 
ment, andthat  since  the  said  decree,  he  had  re-purchased 
this  claim  in  the  proceedings  under  the  attachment,  and 
with  means  acquired  since  the  decree  in  bankrupt- 
cy ;  and  the  final  decree  in  the  present  case,  directs  the 
commissioner  appointed  to  make  sale  for  satisfaction  of 
the  claim,  to  take  the  sale  bond  payable  to  the  conv- 
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})iaiaant.    This  decree  is  objectionable  as  belUg  a  de-^       Pawxoim 
cision  against  the  right  of  the  assignee  without  his  be-     MeGiJuiHoir. 
ing  a  party  and  without  proof.    But  it  is  more  objec- 
tionable, inasmuch  as  it  leaves  the  debtor  still  subject 
to  the  claim  of  the  assignee,  who,  being  no  party,  is 
not  bound  by  the  present  decree. 

In  this  case  we  are  clearly  of  opinion  that  the  fact  of 
bankruptcy  having  been  pleaded  by  thg  deiendilnt  and 
admitted  by  the  complainant^  who  sets  up  a  claim  ad- 
verse to  that  of  the  assignee,  it  was  necessary,  before 
the  fund  should  be  finally  disposed  of,  that  the  assignee 
should  have  the  opportunity,  as  a  party,  to  assert  his 
right  and  contest  the  claim  of  the  complainant,  and 
that  the  suit  should  be  in  such  a  condition  as  to  protect 
the  defendants  against  a  re-payment  to  the  assignee,  and 
against  the  necessity  of  litigating  his  right  in  another  suit; 
The  assignee  being  a  non-resident  and  no  party,  there 
can  be  no  presumption  that  he  admits  or  acquiesces  in 
the  complainant's  alleged  right  against  him^ 

It  was  not  necessary,  however,  and  is  not  now  neees^ 
ary  that  the  sale  should  be  postponed  until  the  final  de- 
cision of  the  right  between  the  complainant  and  the  as- 
signee. If  it  should  appear  to  be  necessary  or  advan- 
tageous to  make  a  sale  without  delay,  it  might  be  done^ 
and  the  proceeds  applicable  to  the  present  demand,  be- 
ing*  as  they  should  be>  brought  into  Court,  might  then 
abide  the  decision  between  the  complainant  and  the  as- 
aignee,  in  which  the  debtors  have  no  other  interest^  but 
that  it  shall  be  a  conclusive  protection  to  themi 

Wherefore,  the  decree  is  reversed,  and  the  cause  re^ 
inanded,  with  directions  to  allow  the  complainant  an 
opportunity  to  make  his  assignee  in  bankruptcy  a  par- 
ty to  this  suit,  and  for  further  proceedings  thereon,  or 
to  dismiss  his  bill  without  prejudice^  should  he  fail  to^ 
bring  the  assignee  before  the  Court. 

Lifidsey  for  plaintiff;  Hord  for  defendant. 
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Commonwealth  vs  Shanks. 

Motion,  Ebror  to  the  Lincoln  County  Court* 

Case  Si.  Guardians.    Attorneys' fees.     Casts.    Practice. 

JvDes  Gbiram  delirered  the  opinion  of  the  Court. 
June22.  The  defendant  who  was  statutory  guardian  of  SuIh 

lett,  was,  by  order  of  the  County  Court,  summoned  to 
appear  before  them  to  show  cause  why  he  had  not  re- 
turned an  inventory  of  the  estate  of  his  ward,  as  re- 
quired by  law.  He  made  his  report  at  the  November 
term,  and  then  the  Court  dismissed  further  proceedings 
at  defendant's  costs,  including  an  attorney's  fee.  At 
the  ensuing  January  term,  the  Courts  on  defendant's 
motion,  quashed  the  execution  which  had  been  issued 
against  him  for  the  costs,  and  directed  that  the  attor- 
ney's fee  of  two  dollars  and  fifty  cents  be  excluded  from 
the  taxation  of  costs* 

The  propriety  of  making  and  rescinding  the  order  or 
judgment,  and  particularly  of  taxing  as  costs  an  attor-' 

•Court'* hM"°no  ^^7*^  ^^^  ^^  ^^^  ^*^^> '^ ^^^  ^^  ^®  determined.  The  or* 
yower  to  correct  der  or  judgment,  made  at  the  November  term,  was  a 
ter  the  term  is  final  order;  nothing  was  left  open  for  the  future  action 
•fetanend.  ^f  ^^^  Court,  and  no  power  was  reserved  to  change  or 

modify  the  judgment*  If  an  execution  had  been  issu- 
ed, not  authorized  by  the  judgmenti  the  Court  could, 
at  a  subsequent  term^  have  quashed  the  execution,  or 
quashed  the  taxation  of  costs  if  it  had  been  improperly 
made  up  by  the  Clerk,  but  they  had  no  authority  td 
correct  their  own  final  judgment,  after  the  close  of  the 
term  at  which  it  was  made.  If  the  order  of  January 
was  now  only  before  this  Court,  the  judgment  would 
have  to  be  reversed,  but  as  the  defendant  has  assigned 
cross-errors,  and  thereby  brought  before  this  Court  for 
revision  the  judgment  at  November  term,  if  this  was 
not  authorized  by  law<  then  the  last  and  rescinding  or-r 
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der  was  not  to  the  prejudice  of  the  plaintiff.    We  are,  Cokmo»w«ai.th 

therefore,  to  investigate  the  propriety  of  the  judgment        Shawm. 

at  the  November  term.    ''If  a  guardian  fails  to  deliver 

an  inventory  of  his  ward's  estate,  he  shall  by  order  of 

the  Court  to  which  he  is  amenable,  be  summoned, and  if 

be  remain  in  default,  be  compelled  to  perform  his  duty 

or  be  displaced.    The  summons  to  be  issued  by  the 

Clerk  and  executed  by  the  Sheriff:"    (1  Statute  Law, 

769.) 

Although  this  proceeding  is  in  the  name  of  the  Com-  shcrirVfecs'Si^ 
monwealth,  yet  it  is  instituted  for  the  benefit  of  the  ward,  currcd  in   pro- 
i?vhose  interest  it  is  the  duty  of  the  Court  to  protect,  guardians  direct- 
Weare  of  the  opinion  that  t'he  Clerk's  and  Sheriff's   a%a*l?"112i* 
fees,  in  such  cases,  are  not  embraced  in  the  public  ser-  part  o"ajelr  «r* 
vices  for  which  each  of  these  officers  is  to  be  allowed  a  g^w  services, 
sum  not  exceeding  forty  dollars  per  annum :  (1  Statute  the  gaardian  if 
Law,  689,  691.)    The  section  (691)  allows  to  the  Sher-  $^^°t      ^^^' 
iff  this  sum  for  all  public  services,  to-wit:  "attending 
Court  of  Claims,  serving  all  public  orders  of  Court  ex- 
cept against  guardians,  where  they  shall  stand  out  in 
contempt,  to  be  charged  to  such  guardians,"  &c.    Con- 
tempt is  a  disobedience  of  the  rules  and  orders  of  Court, 
and  is  punishable  as  an  offence  against  the  public. 

If,  in  case  of  contempt,  the  Sheriff's  fees  are  to  be 
taxed  against  the  guardian,  we  think  they  should  be 
when  the  proceedings  are  had  against  him,  not  for  a 
public  offence,  but  for  a  dereliction  of  duty  to  his  ward. 
The  Clerk  and  Sheriff  performed  services  by  direction 
of  the  Court,  whose  orders  were  made  in  obedience  to 
the  law.  It  was  not  erroneous  to  require  the  defendant 
to  pay,  as  costs,  the  amount  of  their  fees. 

The  county  attorney  does  not  occupy  the  same  atti-  The  County  at- 
tudc.  **For  his  services  he  shall  receive  such  compen-  right ^o  an'y  ux 
sation  as  the  Court  shall  deem  reasonable,  which  is  to  iesjleis^paid^by 
be  included  in  their  county  levy,  and  paid'over  to  him  *  tax  levied  up- 
when  collected;"  (1  Statute  Law,  169.)'  By  subse-  for  his  services: 
quent  acts  of  the  Legislature,  fees  are  allowed  him  in  i69)  He  has^a 
certain  cases,  not,  however,  embracing  such  a  case  as  clrtaiETcMcs:  (2 
this:  (2  Statute  Law,  1382.)  But  if  t^e  failure  of  the  Stat.  Zawi382.) 
guardian  to  return  an  inventory  of  his  ward's  estate, 
Vol.  X.  39 
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could  be  held  to  be  a  public  offence,  the  act  of  1816,  (I 
Statute  Law^  541,)  forbids  the  taxation  of  a  fee  to  the 
A  party  cannot  attorney.    It  seems  to  us  that  in  the  order  made  at  No- 
eno?^  b^y  which  vember  term,  directing  an  attorney's  fee  to  be  included  in 
dfc^°°*  P"j""  the  taxation  of  costs,  the  Court  erred,  and  so  much  of 
it  as  so  directs  is  reversed  on  the  cross-errors  assigned 
by  Shanks,  and  the  cause  remanded  with  directions  to 
that  Court  to  correct  their  order  as  herein  indicated. 
The  order  of  January,  though  erroneous,  was  not  prej- 
udicial to  the  plaintiff  in  error. 

/.  HarlaUf  Attorney  General  for    Commonwealth; 
Fox  for  Shanks. 


Trespass.  Allen,  &c.,  vs  Feland. 

Ca^e  84.  Error  to  the  Lincoln  Circuit. 

Trespass.     Justification  under  Process.     Instntctions^ 
June25.         Chief  Justice  Marshall  delivered  the  opinion  of  the  Court 

This  action  of  trespass  was  brought  by  Feland 
Case  tuted.  against  Allen,  McRoberts,  Rowland  and  Walker,  for 
entering  the  close  of  the  plaintiff,  and  taking  a  negro  wo- 
man and  her  child,  his  slaves.  The  defendants  pleaded 
the  general  issue,  with  leave  to  give  in  evidence  any 
special  matter  that  might  be  pleaded.  And  the  jury 
having  found  for  the  plaintiff  $650  against  Allen  and 
$200  against  McRoberts,  and  having  found  Rowland  and 
Walker  not  guilty,  Allen  and  McRoberts  moved  for  a 
new  trial,  which  was  refused;  and  the  plaintiff  moved 
for  a  new  trial  as  to  Rowland  and  Walker,  which  was 
also  refused,  and  a  judgment  having  been  rendered  in 
conformity  with  the  verdict,  the  defendants  Allen  and 
McRoberts  prosecute  a  writ  of  error  to  reverse  the 
judgment  against  them,  and  the  plaintiff,  in  case  of  a 
reversal  on  that  writ,  asks  for  a  new  trial  as  to  Row- 
land and  Walker,  to  the  refusal  of  which  in  the  Cireuil 
Court  he  had  excepted. 
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But  the  plaintiff  having  brought  a  joint  action  against       ^"-^  *^* 
all  of  the  defendants  for  the  same  trespass,  and  the  tri-        F»i.Ain>. 

al  having  been  joint,  he  could  not,  at  his  option,  sever  A  plaintiff  who 

the  defendants  except  by  entering  a  ndk  prosequi  as  to  Uon^f  ue°pat» 

some  of  them  and  retaining  his  action  as  to  others.  Sefendan "^and 

And  althous^h  the  jury  found  against  two  of  them  and  obtaim  a  verdict 

r  F  I  .1         1   .     ./n  1  1  1.      agamst  part  only 

in  favor  of  two  others,  the  plamtiff  could  not,  at  his  ofihedefendanta 

election,  hold  on  to  a  verdict  and  judgment  against  the  Sew^uiaf *o?  lo 

two  former,  and  repudiate  the  verdict  in  favorof  the  oth-  S"rdate8^io^the 

er  two,  but  was  bound  to  acquiesce  in  the  verdict  in  toto^  defendants  who 

or  to  ask  for  or  agree  to  a  new  trial  of  the  whole  case,  wfufout  a  \oiie 

The  condition  of  the  two  defendants  who  were  found  Jnttrld  m  u? thf 

guilty  is  different.     The  case  of  the  other  defendants  ot'^erf. 

did  not  depend  upon  theirs.     They  had  no   right  to  the  "defendaSi 

bring  the  others  again  in  jeopardy,  or  in  any  manner  J,Jiuy  m Jy  ^k^a 

to  control  them  or  their  case ;  and  yet  they  had  a  right  ne^  t^»ai  w  Jo 

,  .  1  /.  I  ,.  .  •  .r  themselves with- 

to  reneve  themselves  from  the  verdict  against  them,  if  out  joining  those 

they  were  unjustly  or  illegally  convicted.  Their  mo-  wVe  acqulued 
tion  for  a  new  trial,  as  to  themselves  alone,  was  there-  ^^  ^^®  ^"'y- 
fore  admissible.  Moreover,  as  the  other  defendants  are 
no  parties  to  their  writ  of  error,  and  their  is  no  writ 
against  them  by  the  plaintiff  in  the  action,  they  are  not 
in  any  manner  before  the  Court,  and  the  judgment  in 
their  favor  could  not  be  reversed,  and  being  in  fact  a  sep- 
arate judgment,  it  does  not  fall  of  course  with  the  oth- 
er. The  case  before  us  is,  therefore,  the  separate  case 
of  Allen  and  McRoberts,  and  the  question  is  whether 
there  is  any  error  in  the  proceedings  to  their  preju- 
dice* 

It  appears  from  the  evidence  that  the  two  slaves  in 
question  certainly  belonged  to  Allen  at  one  time ;  that 
he  had  put  them  in  possession  of  his  daughter  and  her 
husband  shortly  after  their  marriage ;  that  the  defend- 
ant claimed  them  by  title  derived  from  the  husband, 
while  Allen  claimed  that  they  belonged  to  him  at  the 
time  of  the  taking  complained  of;  and  that  in  asser- 
tion of  his  claim  he  had  authorized  Rowland  to  sue  for 
and  recover  them  in  his  name;  that  Rowland  sued  out 
a  writ  of  replevin  in  the  name  of  Allen,  who  was  in 
another  county  and  sick ;  and  that  Rowland,  together 
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Alli!»  &c.  xvith  Walker  and  another,  accompanied  McRoberiSi  to 
FsLAVD.  whom,  as  deputy  Sheriff,  the  writ  had  been  delivered, 
and  the  two  slaves  were,  without  any  resistance  or  per- 
sonal injury,  taken  from  the  house  of  Feland  by  the 
party.  The  evidence  conduces  to  prove  that  this  was 
done  in  execution  of  the  writ  of  replevin.  But  that  writ, 
though  actually  returned  to  the  office  from  which  it  is- 
sued and  found  among  the  papers  of  the  suit,  had  no  en- 
dorsement or  return  made  upon  it.  And  the  record  of 
that  case  shows  that  on  motion  of  the  plaintiflf's  coun- 
sel the  suit  was  dismissed  without  any  judgment,  either 
for  a  return  or  for  costs.  A  plea  to  the  action  of  re- 
plevin appears  to  be  among  the  papers  not  filed  of  re- 
cord, and  it  is  proved  by  parol  that  when  Feland's  at- 
torney offered  to  file  it  in  Court,  the  plaintiff's  attor- 
ney insisted  that  Feland  was  not  before  the  Court  and 
dismissed  the  suit.  It  appears  further  that  on  the  day 
after  the  slaves  had  been  taken  from  Feland's  posses- 
sion, they  were  in  the  possession  of  Rowland  who  was 
carrying  them  away  on  horses.  What  afterwards  be- 
came of  them  is  wholly  matter  of  inference  or  conjec- 
ture. 

Upon  the  question  of  fact  whether  Allen  had  given, 
or  merely  loaned  the  negro  woman  to  his  daughter,  we 
have  nothing  to  say,  except  that  while  the  circumstan- 
ces enumerated  in  the  third  instruction  conduced  to 
prove  a  gift  as  therein  stated,  there  were  other  circum- 
stances which  the  jury  had  a  right  to  consider  as  tend- 
ing the  other  way;  and  it  could  not  be  assumed  by  the 
Court  that  there  was  in  fact  a  gift,  or  that  the  woman 
and  her  child  did  not  belong  to  Allen  when  they  were 
taken  from  Feland's  house. 

If  they  did   belong   to  him,  the  possession   under 
On«yho«e  prop-  claim  of  adverse  title  was  wrongful,  and  Allen,  by  him- 

crty  IS  upon  the       ,^  i      ,        .    ,  ^      '  <' 

premises  of  ano-  self  or  agents,  had  a  right  to  enter  peaceably  upon  Fe- 
^aceabiy*t"en-  land's  premises  and  regain  the  possession  peaceably; 
T^at'^he  holered  ^^^  ^^®  resort  to  a  Writ  of  replevin  and  to  the  agency 
wiih  aa  officer  of  the  Sherifi*for  that  purpose,  did  not  make  the  entry 

who  had  a  writ         ,       .  i      i  •  .  • 

of  repierin  to  and  seizure  a  trespass,  whether  the  writ  was  returned 
the^propcrtVdid  or  not.    The  first   instruction  given,  on  motion  of  the 
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plaintiff,  implies  that  although  Allen  may  have  been- the       Ajj.sh  &(?• 
owner  of  the  slaves,  entitled  to  their  immediate  pos-        FgLxxp. 
session — and  althoucch  Feland's  posessession  may  have  not  make  it  a 

_  r  1  I  .  ^      trespMi  whether 

been  wrongful — yet  somethmg  more  was  necessary  to  the  writ  w«  et- 
authorize  the  entry  and  seizure;  that  is,  it  leaves  to  the  Sot^No^Ucenee 
jury  to  determine  whether  there  was  proper  authority  ^^^^e  iVneccsta^ 
for  the  entry  and  seizure  without  informing  them  what  ly,  other  than  a 
would  or  would  not  justify* these  acts,  and  without,  in  hibit the  entry. 
any  manner,  referring  .to  them  the  question  of  proper- 
ty as  claimed  by  the 'parties.    It  was  not  necessary,  so 
&r  as  the  entry  was  concerned,  and  if  its  purpose  was 
lawful,  that  the  defendants  should  have  had  any  pre- 
vious license  fromFeland,or  any  other  permission  than  ] 
a  failure  to  prohibit  them.     We,  therefore,  consider  this 
instructiolTto^the  effect,  that  if  the  jury  believed  the 
defendants  entered,  &c.,  and  took  the  slaves  without 
kave  or  proper  authority^  they  must  find  for  the  plain- 
tiff some  damages,  as  being  misleading  and  erroneous. 

The  second  instruction,  in  substance,  tells  the  jury,  An  officer  ha?* 
that  if  the  defendants  entered  under  color  of  process  not  jostify  under 
of  law,  and  by  virtue  of  the  writ  obtained  the  posses.  iSlI'hV«tumuI 

sion  of  the  slaves,  and  the  writ  was  not  returned  exe-  with  hi;«ndoHe- 

*  ment  of  hie  acu 

cQted  and  with  a  statement  of  what  was  done  under  it,  under    it.    nor 

but  was  abandoned  by  them,  it  affords  the  defendants  in  the  wi^tjf  he 

no  protection,  but  in  contemplation  of  law,  they  are  \a  ""preiSntSf 

trespassers  from  the  beginning.    This  instruction,  like  ?^*^^  mnAe^  ^fi 

the  first,  withdraws  from  the  jury  the  question  of  prop-  Saik,  408,  Wat' 

erty  and  gives  no  effect  to  the  evidence  on  that  subject  'TvoVlawl^.l 

It  assumes  further  that  the  failure  of  the  deputy  sher-  the  defSdanta? 

iff  to  return  a  statement  of  his  proceedings  under  the  Jo'^'^with  ^those 

writ,  not  only  deprived  him  of  any  justification  which  who  acted  byth© 

it  might  otherwise  have  afforded  him,  but  that  it  had  officer  under  this 

the  same  effect  with  regard  to  all  of  the  defendants.  ^"^ 
As  the  deputy  Sheriff  had  a  right  to  return  the  writ, 
and  it  was  his  duty  to  state  upon  it  his  proceedings  un- 
der it,  we  are  of  ppinion  that  his  failure  to  make  such 
return,  precludes  him  from  justifying  under  the  com- 
mand of  the  writ:  (1  SalkMy  408,  409,  410;  Watson 
on  Sheriffs  J  63;  7  vo/.  Law  Library^  48.) 
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Wherefore,  the  judgment  is  reversed,  and  the  cause     D*»™  *•• 
remanded  for  a  new  trial.  soKoourneuAo. 

J.  4$-  W.  L.  Harlan  for  plaintifis$  BeU  for  defendant,  not  makiof  tb« 

"^  properretuTn  up- 

on ihe  pioMss. 


DobyiMEi  &c.  vs  Schoolfield,  &c.  Etbctmbht. 

Error  to  thje  Bracken  Circuff.  ^^'^  ^• 

Limitations,    Heirs. 

Judos  Simfson  delivered  the  opinion  of  the  Couzt  June 26, 

This  action  of  ejectment  was  brought  by  the  heirs  at  The  otM  ■tated^ 
law  of  Mary  S.  Dobyns,  to  recover  a  tract  of  land  that 
had  been  conveyed  to  the  defendants,  or  those  under 
whom  they  claim,  by  deeds  purporting  to  have  been 
executed  by  her  and  her  husband  during  their  Uvesr 
but  which  had  not  been  so  authenticated  as  to  pass 
her  title,  she  being  the  owner  of  the  land. 

The  mother  of  the  lessors  of  the  plaintiff  died  in 
1821,  and  her  husband  died  in  1837.  He  had  an  estate 
during  his  life,  as  tenant  by  the  curtesy,  and  that  in- 
terest having  passed  to  his  vendees,  they  had  a  right  to 
retain  the  land  ijk  contest  in  their  possession  until  his 
death  occurred. 

This  suit  was  not  commenced  until  the  year  1848. 
At  the  time  of  their  mother's  death,  Elizabeth,  one  of 
the  children,  was  an  infant,  and  married  before  she  at* 
tained  the  age  of  twenty-one.  She  was  still  a  married  ^ 
woman  when  her  father  died  in  1837,  and  also  at  the 
time  this  suit  was  commenced.  The  other  heirs,  ex- 
cept Rebecca,  were  not  laboring  under  any  disability 
when  their  &ther  died,  and  Rebecca,  who  wais  then  an 
infant,  had  arrived  at  full  age  more  than  three  years  be- 
fore the  present  suit  was  brought  The  only  question 
is  whether,  under  these  circumstances,  the  disability  of 
coverture,  under  which  one  of  the  heirs  at  law  labor-^ 
ed  at  the  time  her  father  died,  will  save  her  right  in  ii» 
land,  from  the  operation  of  the  limitation,  of  tfarer 
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^■™*<^      years  uoder  the  statute   of  1840:    (3  Statute  LaWf 

•SOHOOLFISLD  «0.     413.) 

It  is  contended  that  the  statute  in  allowing  time,  af- 
ter the  removal  of  the  disability,  to  the  heirs  who  are 
laboring  under  coverture,  lunacy,  or  infancy,  applies  to 
such  disabilities  as  the  heirs  are  laboring  under  at  the 
death  of  the  feme ;  and  as  Elizabeth  was  an  infant  at 
her  mother's  death,  and  that  disability  had  been  remov- 
ed more  than  three  years  before  the  action  was  brought, 
that  she  cannot  rely  upon  a  subsequent  disability  to 
bring  her  within  the  saving  of  the  statute. 

But  such  a  construction  of  the  statute  would  render 
its  provisions  in  favor  of  those  laboring  under  disabili- 
ties, in  a  great  degree,  inoperative,  where  the  feme  dies 
before  she  becomes  discovert.  The  language  of  the 
proviso  is  not  as  clear  as  it  might  be,  yet,  Recording  to 
any  rational  interpretation  of  it,  the  disabilities  alluded 
to  must  be  such  as  exist  at  her  death,  when  that  occurs 
after  she  becomes  discovert  and  before  the  time  has  run 
out  for  her  to  sue,  and  such  as  exist  when  the  right  of 
her  heirs  to  sue  accrues,  when 'she  dies  before  she  be- 
comes discovert.  The  Legislature  certainly  did  not  in- 
tend snch  disabilities  as  the  heirs  might  labor  under  at 
their  mother's  death  when,  at  that  time,  they  had  no 
right  to  sue  for  the  land,  but  such  right  was  postponed 
until  the  death  of  their  father,  he  being  during  his  life 
tenant  by  the  curtesy.  And  as  it  was  the  evident  in- 
tention of  the  Legislature  to  make  provision  for  those 
heirs  laboring  under  the  disabilities  mentioned,  in  both 
of  the  cases  specified,  such  an  exposition  should  be  giv- 
en to  the  statute  as  would  best  tend  to  promote  that 
object. 

According  to  this  construction  of  the  statute.  asEliz- 
*?  the  itatutcof  ^^^^^  labored  under  the  disability  of  coverture  when 
^'  413)^0  ^^^  "8*^^  ^^  sue  accrued,  and  that  disability  was  not 
limitation  com-  removed  when  this  suit  was  commenced,  she  would,  if 
irom  the  time  she  were  th«  sole  heir  of  her  mother,  be  within  the  op- 
wVnot^Kfo^  eration  of  the  proviso,  and  not  affected  by  the  limiU- 
tion.  But  we  do  not  deem  it  necessary  to  decide  what 
the  true  construction  of  the  statute  is,  so  far  as  It  bears 
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upon  this  question,  because,  for  another  reason,  her  dis-  ^i>** 

ability  does  not  save  her  right  from  the  effect  of  the  Elliott's  Ex'r. 
limitation. 

The  proviso  in  describing  the  persons  whose  disabili-  To  save  the  right 

ties  may  postpone  the  commencement  of  the  limitation^  feme  covert,  to 

does  it  in  language  which  imports  that  all  the  persons  "hrchshedlulng 

entitled  as  heirs,  must  be  under  disability  to  prevent  covcriurehaaat- 

^         r  templed,  tnouga 

the  application  of  the  bar  created  by  the  statute^    It  is  ioesectuaiiy,  to 

only  where  the  heirs,  collectively,  are  under  disabilities  hefrst'^'and  not 

that  they  are  embraced  by  the  language  of  the  proviso.  [J^^  must  labor 

In  this  respect  it  is  analagous  to  the  saving  contained  lender  disaoiUtir 

,       ,               '^  .                   ^  ,  °                     ^ ,  *^/xy,        11       , ,  at  the  Ume  the 

in  the  general  statute  of  limitations  of  1796,  and  should  right  to  lue  ae- 

receive  the  same  construction:  Phillips  vsPope^s heirs j  siif"'murt    b© 

iantp  174  ^  brought  in  three 

yameii^.)  years:   (PAiltfp* 

As  all  the  heirs  did  not  labor  under  disability  in  this  vs  Pone'a  Juir*^ 

case,  it  follcTws  that  the  statute  operated  as  a  bar,  and  ^ 
that  none  of  them  could  recover. 

Wherefore^  the  judgment  is  affirmed. 

Rcbertsouy  Hord  and  J.  4*  W.  L.  Harlan  for  plain- 
tiff; McClung  4*  Taylor  for  defendants. 


Oden  vs  Elliott's  Executor.  AssuHwm 

Appsal  fbom  the  Nicholas  Circuit.  Case  8& 

Assumpsit. 
iuDOE  Grabah  delivered  the  opinion  of  the  Court.  Jnm  2& 

This  is  an  action  of  assumpsit  by  Williams,  executor  ctse  statodw 
of  Elliott,  deceased^  for  money  paid,  laid  out,  and  ex- 
pended by  the  plaintiff  for  the  use  of  the  defendant. 
The  trial  was  had  on  the  pleas  of  non-assumpsit,  and 
^n-assumpsit  within  five  years. 

In  the  year  1842  an  action  of  covenant  was  brought 
by  Alexander  against  Hornbeck,  in  which  Thomas  El- 
liott, now  deceased,  was  the  plaintiff's  attorney.  Judg- 
ment was  had,  execution  issued  and  replevied,  and  on 
the  22d  September,  1842,  execution  on .  the  replevin 
bond  was  issued  and  made  returnable  in  November  fol- 
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OoBv  lowing.  Oden,  the  defendant  in  this  action,  was  then 
nvLurs?t  Ez*B.  an  acting  deputy  Sheriff.  The  execution  was  placed  io 
'~'  his  hands,  and  returned  by  him  "satisfied,"  no  date  be- 

ing given  to  the  return,  or  endorsement  on  the  execu- 
tion. 

Elliott,  the  attorney  for  Alexander,  died,  according 
to  the  proof,  early  in  the  year  1843.  Sometime  in  the 
year  1848  (the  precise  time  not  stated)  Williams,  the 
executor  of  Elliott,  paid  to  the  agent  of  Alexander  the 
principal,  interest  and  costs  of  the  judgment  against 
Hornbeck,  amounting,  at  the  time  of  payment,  to  about 
the  sum  of  $190.  On  the  31st  October,  1848,  this  ac- 
tion  of  assumpsit  for  ndoney  paid,  laid  out  and  expend- 
ed by  plaintiflf  for  the  use  of  the  defendant,  was  brought 
by  the  executor  against  Oden.  Upon  the  trial  a  ver- 
diet  was  rendered  for  plaintiff  and  judgment  against 
the  defendant  for  the  sum  of  $82  in  damages.  The  de- 
fendant has,  by  appeal,  brought  the  case  to  this  Court. 
Neither  party  asked  instructions  to  be  given  to  the  jury 
and  none  were  given  by  the  Court.  So  far  as  the  re- 
cord shows,  the  jury  were  left  to  determine  the  law  as 
well  as  the  facts  of  the  case  without  the  aid  of  mstruc- 
tions  from  the  Court. 
Several  questions  have  been  raised  by  the  assignment 
Isadeputysher.  of  errors,  and  argued  by  the  counsel.  The  question 
mone^nVxi^^^  which  has  been  chiefly  argued  by  them,  is  whether 
tioa    liable   to  ^j^jg  action  is  maintainable  against  a  deputy  Sheriff. 

plamUff  maa-^  ^.,  r  5j* 

•umpsit  for  the  For  an  official  non-feasance  of  a  deputy,  we  suppose 
•aiaef-«tt«r«.  ^^^  doctrine  is  well  settled,  that  the  action  must  be 
against  the  principal  Sheriff,  and  not  against  the  depu- 
ty. Whether  this  case  comes  within  that  principle,  or 
whether  the  deputy  who  fails  to  pay  over  money  col- 
lected by  him  on  execution,  may  be  sued  in  assumpsit, 
not  as  an  officer,  but  as  any  other  person  might  be  who 
has  money  in  his  hands  belonging  to  another  and  fails 
to  pay  it  over,  is  a  question  which  we,  for  the  present, 
waive,  not  deeming  that  it  is  necessary  to  be  decided  In 
this  case. 

There  is  not  a  shadow  of  evidence  that  Oden  ever 
requested  Elliott,  during  his  life,  or  his  executor  since 
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his  death,  to  pay  the  money  collected  by  him  on  the         ^»"» 
execution.    We  suppose  the  money  was  paid  by  the  Emorr'B  Ek*». 
executor,  because  of  some  supposed  liability  of  his  tes-  Where  money  !■ 
tator.  Suchliability  may  have  existed,  although  the  facts  Sf^obeJience'^to 
proved  on  the  trial  in  this  cause,  do  not  show  how  an  at-  fn  ViflcSarga^of 
tomey,  who  died  very  shortly  after  an  officer  had  col-  "^,^*|*^  iiabiii- 
lected  money  for  his  client,  can  be  held  responsible  to  action    can  be 
the  client  for  the  failure  of  the  officer  to  do  his  duty.  ^Ine^^ho  pe*- 
There  was,  we  have  said,  no  express  request  from  the  benefit'  ir^haa 
defendant  to  Elliott,  or  to  the  plaintiff,  to  pay  the  de-  ^«n  paid, 
mand,  and  no  express  promise  to  pay  the  executor  of 
Elliott  after  the  payment  was  made  by  him.    Do  the 
facts  of  the  case  raise  an  implied  request  or  an  implied 
assumpsit?    The  money,  as  the  proof  shows,  was,  as  to    * 
Ihe  greater  part  of  it,  collected  in  the  year  1842,  and 
the  whole  residue  of  it  in  January  1843*    This  action 
was  not  commenced  until  October  1848,  more  than  five 
years  after  Alexander's  cause  of  action  accrued  against 
the  defendant.    To  a  recovery  in  an  action  of  assumpsit 
by  Alexander,  if  he  had  brought  this  suit,  the  statute 
of  limitation  was  a  complete  bar. 

This  suit  is  brought  because  of  the  payment  by  Wil- 
liams, and  is  not  barred  by  time,  if  that  payment  gives 
a  cause  of  action.  Can  the  present  plaintiff  maintain  the 
action?  Is  there  such  an  implied  request  or  assumpsit 
arising  from  the  facts,  as  would  make  the  defendant  li- 
able to  him?  Neither  the  testator,  Elliott,  nor  his  exe- 
cutor^  Williams,  was  under  any  obligation  whatever  to 
pay  this  debt  for  Oden.  No  such  duty  to  Oden,  devolv- 
ed on  either  of  them.  There  was  not  any  privity  be- 
tween Oden  and  the  plaintiff,  or  his  testator.  Neither 
was  he  his  surety,  nor  liable  at  all  for  his  acts  or  his  defalca- 
tions or  failure  to  discharge  his  duties.  Although,  as 
said  already,  the  facts  in  this  case  do  not  show  any  lia- 
bility on  the  part  of  Elliott,  yet  it  is  possible  that  his 
undertaking  with  Alexander  may  have  been  of  a  char- 
acter to  make  his  estate  liable ;  but  if  so,  it  must  have 
been  because  of  his  own  neglect,  (if  he  did  not  in  fact 
collect  the  money  of  Oden,  as  isstated  by  one  witness  he 
did»)  and  not  because  of  Oden*s  conduct    It  seems  to 
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^^^^^        US  that  there  is  nothing  in  the  facts  of  this  case  to  sus^ 
Rmmom.        tain  the  plaintifF's  action,  and  consequently  that  the 
verdict  and  judgment  ought  to  have  been  for  the  de- 
fendant and  not  for  the  plaintiff. 

The  judgment  of  the  Circuit  Court  is,  therefore,  re- 
versed ^nd  cause  remanded,  with  directions  to  set  aside 
the  verdict  and  judgment,  and  grant  the  defendant  a 
new  trial,  on  payment  of  costs,  and  for  other  proceed- 
ings not  inconsistent  with  this  opinion. 

J.  4*  W,  L.  Harlan  for  appellant ;  Q.  Dapis  for 
appellee. 


Assumpsit,  Daniel  1^^  NelsOll. 

CaseSn.  Appeal  from  th£  Clarke  Circuit. 

Witness.    Evidence.    New  trial. 
June  20.         Juoox  Gbahaic  delivered  the  opinion  of  the  Couit 

l^His  is  an  action  of  assumpsit  by  Harvey  G.  Nelson 
The  cue  etoud.  against  Jesse  Daniel  and  William  H.  Nelson  to  recover 
for  services  rendered,  labor  and  money  expended,  &c.y 
upon  a  certain  farm  called  **Hickman^'  of  the  defend- 
ants. The  trial  was  had  on  the  plea  of  non-assumpsit 
by  defendant  Daniel.  We  gather  from  the  evidence 
introduced  by  Daniel,  that  one  of  the  grounds  of  his  de- 
fence to  the  action  was  that  the  plaintiff  was  a  partner 
in  the  farm,  or  at  any  rate  was  to  be  compensated  for 
his  services  by  receiving  a  portion  of  the  crops  raised 
on  the  farm.  A  deposition  of  William  H.  Nelson,  one 
of  the  defendants,  given  in  a  chancery  suit  pending  be- 
tween these  parties,  was,  by  permission  of  the  Court, 
read  to  the  jury  on  the  part  of  the  plaintiff.  In  this 
deposition  he  states  that  the  plaintiff  was  not  a  partner 
in  the  farm,  but  on  the  contrary  was,  by  contract  made 
with  the  witness,  to  be  paid  a  reasonable  sum  for  his 
services,  &c.  This  deposition  seems  to  have  been^  taken 
after  the  partnei^hip  between  the  defendants  had  beei^ 
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dissolved,  and  after  the  plaintiff  had  notice  of  such  dis-         I>a«». 
solution.    The  defendant,  Daniel,  objected  to  the  read-        R»mo»« 
ing  of  the  deposition  as  evidence  against  him,  but  the 
Court  overruled  the  objection. 

Although,  if  this  deposition  had  been  rejected  and  TTiongh  the  yer- 
the  jury  had  found  the  same  amount  of  damages  which  mSsht  have  iJeea 
they  have  reirdered  in  their  verdict,  we  might  not  have  ^ropwSstimiSy 
felt  authorized  to  disturb  it,  yet  we  cannot  say  that  the  5»d    n?^    i^*^* 

1        i  1.1.1.1^       '^^^  given,  yet 

jury  were  not  very  much  mnuenced  m  their  verdict  by  if  ihe  improper 

this  statement  of  William  H.  Nelson,  nor  that  they  mony^'wla^tal 
might  not  reasonably  have  hesitated  on  the  other  testi-  fe%P"Jj,a*^ay 
mony,  before  they  would  have  found  for  plaintiff,  as  !»*▼•  influenced 
they  have  done.  We  think  it  is,  therefore,  necessary  diet  wiii  be  aet 
to  determine  whether  the  Court  did  right  in  not  reject- 
ing the  deposition. 

The  witnesses,  who  on  the  trial  deposed  on  the  part 
of  the  plaintiff,  prove  that  the  plaintiff  lived  upon  and 
superintended  the  "Hickman  farm,"  and  state  their 
opinion  of  the  value  of  his  services.  None  of  them 
state  the  terms  upon  which  he  undertook  the  superin- 
tendency  of  the  farm.  The  witnessess  on  the  part  of 
the  defendant,  Daniel,  prove  the  declarations  of  the 
plaintiff;  One  says  plaintiff  stated  that  he  had  purcha- 
sed that  place  in  partnership  with  his  brother  William, 
but  subsequently  yielded  his  purchase.  Another  proves 
that  plaintiff  said  he  was  to  have  half  the  hemp  raised 
on  the  farm,  and  that  was  the  principal  crop.  Another 
states  that  the  plaintiff  claimed  and  received  one  half 
the  hemp  raised  on  the  place;  and  another  states  that 
plaintiff  sold  one  half  the  hemp,  and  said  it  was  part- 
nership property. 

We  have  been  thus  particular  in  stating  the  evidence 
on  this  the  main  branch  of  the  controversy,  sO  that  the 
principles  of  the  laW  of  evidence  may  the  better  be  ap-. 
plied  to  the  statenfients  of  the  defendant,  William  H. 
Nebon;  He  was  not  sworn  as  a  witness  on  the  pres- 
ent trial,  but  his  deposition  taken  from  a  chancery  suit 
of  himself  against  defendant  Daniel,  the  deposition  hav- 
ing been  taken  on  the  cross-bill  of  said  Daniel  against 
William  H.  and  HarVey  G.  Nelson,  was  read '  as  evi*. 
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^^^^  dence  on  the  trial.  This  deposition  was,  therefore 
Nauoy.  used  as  containing  admissions  made  by  one  defendant 
and  late  partner,  to  afiect  the  interest  of  his  co-partner 
and  co-defendant.  He  states  that  the  plaintiff  never 
was  a  partner  of  the  defendants  in  this  suit ;  that  the 
defendants  were  the  sole  partners  in  said  farm,  and  the 
plaintiff  was  employed  by  the  said  William  to  attend 
the  farm,  and  was  to  be  paid  for  his  services,  and  Dan- 
iel afterwards  approved  of  the  arrangement. 

There  are  but  few  principles  of  evidence  upon  which 
there  has  been  more  conflicting  opinions  of  Courts  than 
upon  the  question  of  the  competency  of  such  state- 
ments. 

The  English  authorities  state,  broadly,  "that  an  ad- 
mission made  by  one  of  two  partners,  after  the  disso^* 
lution  of  the  partnership,  is  competent  evidence  to 
charge  the  other  partner:"  {Chitty  on  Contracts^  261; 
G(ym  on  Part.,  81,  214;  3  Starkie,  1074.) 

This  same  principle  has  been  sanctioned  by  several 
of  the  Courts  in  the  United  States.  These  cases  relate 
almost  exclusively  to  admissions  of  one  partner  to  take 
a  case  out  of  the  statute  of  limitations.  Other  Courts 
of  this  Union  have  dissented  from  this  doctrine:  (1  Pc- 
ter,  373;  3  Johns.  536;  15  Johns.  409;  3  Mun.  191;  4 
Mun.  215.) 

This  Court  has,  on  several  occasions,  sanctioned  the 
The  admiflsions  latter  doctrine.  The  admissions  of  a  partner,afterthedis- 
after  the  Sisaofu-  solution  of  the  partnership,  is  no  evidence  against  the  firm: 
neShip,^i«^noi  (1  Marsh.  189;  6  /.  /.  Marsh.  614:  3  B.  Monroe,  266.) 
competint      to       In  the  case  of  3  Mun.  197,  the  Court  said,  "that  al- 

prove  a  dtot  to 

charge  the -other  though  the  acknowledgement  of  a  debt  by  one  or 
ISSarM?  189;  6  more  of  the  partners  of  a  mercantile  firm,  after  the 
A  Afo^w/lfe)  dissolution  thereof,  is  competent  to  do  away  the  bar  of 
the  act  of  limitations  in  an  action  brought  against  the 
firm;  the  existence  of  the  debt  being  ^r^i  proved  by  other 
testimony,  or  admitted  by  the  pleadings;  yet  that  such 
acknowledgment  is  not  proper  evidence  of  the  exist- 
ence of  the  debt,  so  as  to  charge  the  other  partners." 

In  the  case  now  before  this  Court,  the  existence  of 
the  debt,  as  claimed  by  plaintiff  against  the  defendants. 
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was  the  sole  matter  in  contest.  And  although  other  Daviu 
evidence  had  been  introduced  tending  to  prove  the  Nuov. 
plaintiff's  demand,  yet  their  evidence,  rebutted  as  it 
was,  to  some  extent  at  least  by  the  defendant's  witnes- 
ses, did  not  render  the  admissions  of  W.  H.  Nelson  un- 
important. It  was  calculated  to  make  a  decided  im- 
pression on  the  minds  of  the  jury,  and  may  and  proba- 
bly did,  to  a  considerable  extent,  influence  them  in  their 
verdict.  The  question  before  us  is,  should  the  Court 
have  sustained  the  defendant  Dpniel's  objection  to  the 
introduction  of  the  deposition?  Upon  a  careful  con- 
sideration of  the  authorities  on  the  subject,  we  are  un- 
able to  perceive  any  suificient  reason  to  justify  us  in 
now  departing  from  the  former  adjudications  of  this 
Court.  If  the  question  were,  for  the  first  time,  pre- 
sented to  this  Court,  we  might  perhaps,  in  view  of  the 
conflicting  opinions  of  other  Courts,  have  some  hesita* 
tion  upon  the  propriety  of  rejecting  such  admissions ; 
but  whether  we  should  so  hesitate  or  not,  we  think  the 
question  ought  to  be  regarded  as  settled  by  decisions  * 
and  long  recognized  practice  of  this  Court,  to  which 
we  have  referred. 

We  are  of  opinion  that  the  Court  erred  in  not  sus- 
taining the  defendant's  objections  to  the  admission  of 
W.  H.  Nelson's  deposition  as  evidence  in  this  cause, 
and  that  a  new  trial  ought  to  have  been  granted  to  the 
defendant,  Daniel,  on  his  motion, 

The  judgment  of  the  Circuit  Court  is,  therefore,  re- 
versed, and  the  cause  remanded  to  that  Court,  with  di- 
rections to  set  aside  the  verdict  and  judgment,  and 
award  to  the  defendants  a  new  trial,  and  for  other  pro- 
ceedings not  inconsistent  with  this  opinion. 

Daniel  and  Egintan  for  appellant;  Hanson  for  appel- 
lee. 
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CHAkcBRY.  Coleman  vs  Wooley's  Executor. 

Case  88.  Error  to  the  Paybtte  CiRcmT. 

Femes  covert.    Separate  estate.    Attorney's  fees. 
Juru  26.         JvooB  Gbabax  deUrered  the  opinion  of  the  Court. 

This  suit  was  institiited  by  Wooley  setting  up  in  his 
Cue  fUted.  bill  several  demands  against  Mrs.  Coleman,  and  partic- 
ularly a  claim  of  five  hundred  dollars  as  a  fee  for  de- 
fending)  at  her  instance,  her  son,  who  was  charged  wilt^ 
having  committed  murder.  The  other  claims  of  Wool- 
ey are  but  slightly  resisted. 

-  The  proof  very  clearly  shows  that  Wooley  was  em- 
ployed by  Mrs.  Coleman  to  defend  her  son;  that  he,  as 
the  lawyer  of  the  accused,  attended  before  the  examin- 
ing Court  and  at  one  term  in  the  Circuit  Court,  but  pre- 
vious to  the  trial  on  the  indictment,  he  had  a^epted 
the  appointment  of  Judge,  and  of  course  did  not  fur- 
ther defend  young  Coleman.  At  the  time  of  Wooley's 
employment  in  the  defence,  R.  Wickliffe,  Jr.,  was  his 
associate  and  partner  in  the  practice  of  law,  and  de- 
fended the  accused  on  the  final  trial.  It  is  proved  by 
other  counsel,  who  aided  in  the  defence,  that  Wickliflb 
made  an  able  defence,  and  his  client  was  acquitted.  It 
is  proved  that  the  fee  charged  by  Wooley  is  reasonable^ 
end  such  as  is  usually  made  in  such  cases. 

Before  aed  at  the  time  of  the  contract,  and  until  af- 
ter the  eommencemexit  of  this  suit,  the  defendant  vns 
ft  married  woman,  but  for  many  years,  although  not  di- 
vorced, had  been  living  separate  and  apart  from  her 
husband.  The  separation  continued  during  the  life  of 
the  husband.  By  a  deed  from  her  father,  and  by  his 
last  will  she  was  the  owner  and  in  possession  of  a  lai^e 
estate  in  land  and  slaves  and  some  personal  estate,  held 
in  the  name  of  trustees  for  her  separate  use. 

No  express  agreement  was  made  by  the  parties  to 
tRe  contract,  that  a  lien  should  attach  to  her  estate,  or 
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that  it  should  be  subjected  to  the  payment  of  any  of  Oox^bmam 
Wooley's  demands.  She  had  for  many  years  acted  as  Woou^r'tEx** 
a  feme  sok^  and  by  her  own  means  and  exertions  liur- 
tured  and  educated  her  child  ren,  wholly  unaided  by  her 
husband.  She  contracted  debts  asa^efne  «o&,  and  was 
looked  to  for  payment  of  her  debts  and  performance  of 
her  contracts.  The  most  important  enquiry  in  this  case 
is,  whether  this  separate  estate  can  be,  in  equity,  sub- 
jected to  the  satisfaction  of  the  complainant's  demands. 

As  a  general  rule,  a  married  woman  cannot,  except     a«  «  smeral 
in  special  cases,  contract  as  ^'feme  s»fe,  nor  as  such,  ^^^^  "JjMwi 
sue  or  be  sued,  and  cannot  at  law  bind  herself  by  any  ^onUBtt  u    a 
contract  m  regard  to  her  seperate  property.    In  con-  such  aw  ox  be 
formity  with  this  doctrine  of  disability.  Courts  of  Equi-  S?*it*ilfw  bSd 
ty  hold  that  her  g-encfW  personal  engagements  will  not  J^'ht/'UeiMSto 
affect  her  separate  property.     If  she  does  no  act  indi-  pfopcrtj.   Aod  a 
eating  an  intention  specifically  to  charge  her  separate  i^Ji'no^  or3£a^ 
estate  with  the  payment  of  her  debts.  A  Court  of  Equi-  jlJiSS?*^  i*' 
ty  will  not  ordinarily  entertain  jurisdiction  for  an  ap-  plo,!^y*S*'tbS 
plication  of  such  estate,  in  the  hands  of  her  trustees,  handafateuBtiMi 
to  such  purposes  during  her  life:  (2  Roper  4fn  Husbamd  of  her  engfi^^" 
<ind  Wife,  236,  4%.;  2  Vexy.jr.  138.)    In  equity,  al-  ^aUS^d^ 
though  she  be  pennitted  to  possess  and  enjoy  separate  xB^s^ib^^ 
estate  as  vifeme  sole,  ]^t  those  Cotfrts  holding,  in  anal-  she  may  charga 
ogy  to  the  legal  doctrines,  that  a  wife's  general  engage-  tate  ai^e*  wi^ 
nients  are  not  binding,  refiise  to  entertain  jurisdiction,  Jentfon ^  do  »oI 
at  the  instance  of  her  general  creditors,  to  subject  her  ^|^  **^*' 
separate  property  in  the  hands  of  her  trustees  to  their 
demands ;  but  she  may  alien  or  encumber  her  separate 
estate  when  she  shows  an  iMtentiMUBo  to  dispose  of  it: 
^IRoper,  240.)  But  if  a  married  woman  be  knowato  be 
living  upon  separate  property  and  apart  from  her  hus- 
band, it  is  generally  inferred  that  her  dealings  with 
tradesmen  and  others  who  trust  her,  tak%  place  on  the 
credit   of  this  property,   2  Roper,  (in  note,)  244,  and 
authorities  there  referred  to.     The  foregoing  principles 
are  not  in  conflict.    The  ditstinction  or  difference  in 
principles  is  this:   **When  property  is   limited  to  the  * 

Avife's  separate  use,  and  she  cohabits  with  her  husband, 
the  creditor  has  the  husband's  security  for  payment  of 

Vr»L.   X.  41 
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Coi.BitAv      4he  debt  eoniracted  by  the  wife  for  necessaries;  it  h 
tVooLLKT'iE«'»  but  just,  therefore,  to  require  some  evidence  of  an 
agreement  between  her  and  her  creditor,  that  her  sep- 
arate estate  should  be  applied  to  the  satisfaction  of  his 
demand. 
]ftut  when  husband  and  wife  are  living  separate,  and, 

as  may  be  inferred,  she  deals  and  is  trusted  on  the  cred- 
it a  mamed  wo-  .     -   ,  ,  ,.  .      . 
man  lire  aepa-  it  of  that  estate,  her  separate  creditors  may  mamtain  a 

?Mbaiid?"it  S  suit  in  equity  to  subject  jt:  (3  Roper,  3060    And,cer. 

Sd ttlat fcordea-  Mainly,  whenever  the  wife's  intention  appears,  or  may 

]in«8  with  those  be  inferred,  to  charge  her  separate  maintainance  with 

iaujpontheored'  a  debt  for  necessaries,  it  will  entitle  the  creditor  to 

piop^yrfl JR^  have  his  debt  out  of  the  fund  pravided  for  such  main- 

may  aubyeot  it      In  this  case,  althouirh  the  debt  created  to  Wooley 

ID   equity:    (i&.  ^  -  .        .     ^i_       .  .  x  i        i  r  ^u 

jN)6.>  was  not  for  necessarieei,  m  the  strict  Jegal  sense  of  th^ 

of^c^BoSS^'i  word,  yet  it  was  for  services  and  labor  bestowed  at  her 
/me  Mvertiiving  instance  for  the  benefit  of  a  son,  and  to  save  him  from 
her^jmebandy'^^to  the  hands  of  the  executioner^  or  at  least  from  inearce- 
^bst  a'' chure  i^&tion for  years  jn  a  pententiary.  It  isa meritorious  claim- 
to  be'^ancb  a  ^^  besides  ,these  considerations,  Mrs.  Coleman,  in  her  an- 
•neri  tor  ions  swer  (after  denying  the  justice  of  Wooley's  dahns) 
auUiorize     the  says.:  ^'If  she  ever  agreed  to  become  personally  re- 
SBcroe^^iti  j^'  sponsible  for  any  fee  to  him,  a«d  if  also  he  can  show 
Mmn^^u^u^  ^       ^^  performed  any  valuable  services  in  the  defence 
of  her  son,  she  would  agree  to  pay  him  whatever  the  ser- 
vice was  reasonably  worth.*'    Again  she  says  in  her 
answei:,  if  she  does  owe  complainant  any  thing,  '*she 
is  able  and  willing  to  pay  it."    After  making  these  ad- 
missions, she  ^'respectfully  submits  to  the  Court  wheth- 
er her  beneficial  interest,  in  the  hands  of  her  trustees « 
could  be  subjected  to  any  such  demands."    From  the 
principles  already  adverted  to,  we  think  it  can  be  and 
ought  to  be  80  subjected.    So  far  as  she  resists  the  pay- 
ment of  the  fee  to  Wooley  because  he  did  not  give  his 
personal  attention  to  the  case  of  her  son  during  its  en- 
tire progress  in  the  Circuit  Court,  we  are  of  opinion 
^         that  where  one  of  a  firm  is  employed,  and  the  business 
is  attended  to  by  either  in  a  skilful  and  proper  manner, 
and  the  party  derives  from  the  employment  all  the  ad- 
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vantages  he  could  have  received  by  the  co-operation  of 
the  other,  the  payment  cannot  be  resisted  because  cir- 
cumstances rendered  it  impracticable  for  the  one  spe- 
cially employed  to  attend  to  the  case.  In  this  case  it 
is  proved  that  Wickliffe  skilfully  and  successfully  tie- 
fended  the  son,  and  did  all  that  Wooley  could*  have 
done  in  his  defence.  We  see  no  reason  why  any  portion- 
of  the  fee  should  be  deducted. 

The  other  claims  of  Wooley,  allowed  by  the  decree 
oPthe  Circuit  Court,  are  sustafned  by  her  own  written 
obligation,  and  by  record,  and  by  parol  proof.  We  do 
not  perceive  any  error  in  the  decree  to  the  prejudice  of 
the  appellant.  Nor  d&  we  think  that  Wooley  (who 
has  assigned  cross-errors)  has  any  just  cause  of  com- 
plaint. No  greater  credit  has  been  given  to  Mrs.  Cole- 
man for  the  hire  of  her  negro  woman,  than  Wooley, 
in  one  of  bis  letters' to*  her,  admitted  he  Was  ^i^illing  to 
pay. 

The  decree  of  the  Circuit  Court  is,  therefore,  affirm- 
ed on  the  appeal  of  Coleman,  and  on  the  cross-errors 
assigned  by  Woole]^. 

PxTiddlior  plaintiff;  RcbisonS;  Johnson^  O:  B:  KiJi- 
kead  andSayre  for  defendant. 


Divn»  A  Bbowh 
Stbelb. 


When  partoera 
in  the  praoUoe 
ofUware  enga* 
ged  to  perfbna 
■arrica,  and  OQp 
of  them  onjfat* 
tenda  to  the  bu* 
■iueae.  and  it  be 
■kilfaUjr  and 
•aoceaafolf  con* 
ducted,  there  ia 
no  sromkL  ibr 
any  abateawnt 
ofUiefee* 


I>ivine  and  Brown'  vs  Steele; 

Ekeor  to  thb  Woodford  Circuit. 


CHANdBBV. 

Insolvents.     Trusts.    Equitable  interests. 
Gaixf  JuaTioi  MiRaHALL  delivered  the  opinion  of  the  Ck)art.  JuneZlf^ 

Stebub  having  a  judgment  against  Divine,  on  which'  The  case  ifated; 
an  execution  had  been  returned  ^*no  property  found/^ 
filed  this  bill  to  obtain  payment  of  his  debt  by  appro- 
priating thereto  the  rent  of  a  building  erected  under  the 
following  circumstances:  Divine  being' largely  indebt- 
ed, conveyed  his  property  to  trostees  for  the  payment 
of  certain  debts,  not  including  the  demand"  of  the  com- 
plainant.   Brown  acquired  the  equity  of  redemption  or 
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DnrixsABsows  ^  right  to  the  trust  property  which  should  remain  after 
Stxbu.  paying  the  trust  debts.  Divine  continued  to  occupy^ 
as  a  tavern,  a  house  and  lot  in  Versailles,  and  during 
the  pendency  of  the  trust  he,  with  the  consent  of  the 
trustees  and  by  the  request  of  Brown,  erected  with  his 
own  means  an  addition  or  wing  to  the  tavern  house, 
and  upon  the  same  lot,  which  cost  and  is  worth  $500, 
and  which  adds  to  the  annual  value  of  the  house,  &c^ 
about  $120.  The  trust  debts  were  paid  and  the  trust 
accomplished  without  touching  these  premises;  a&d 
about  the  first  of  January,  1848,  Brown  rented  them  to 
a  stranger  for  $500  a  year,  for  that  and  the  following 
year.  All  necessary  parties  having  been  brought  be- 
fore the  Court,  a  decree  was  rendered  requiring  $120 
of  the  rent  of  each  of  the  years  1848  and  1849  to  be 
paid  to  the  complainant,  and  directing  a  commissioner, 
on  the  1st  day  of  January,  1850,  to  rent  out  the  wing 
or  addition  for  one  year,  and  the  right  of  making  fu- 
ture orders  and  decrees,  affecting  the  subject,  was  re- 
served. At  a  subsequent  day  of  the  same,  term,  this 
decree  was  so  modified  as  to  offer  to  Brown  the  pur- 
chase of  the  wing  or  additional  buflding  at  the  sUm  of 
$500,  secured  by  bonds,  payable  in  one  and  two  years, 
from  the  first  of  January,  1850 — the  acceptancy  of 
which  offer  was  to  discharge  all  claims  for  rent  after 
the  said  first  day  of  January. 

The  bill,  as  should  have  been  before  stated,  prays  for 
An  imolfent  general  relief,  and  therefore  authorizes  sucb  relief,  as 
h?i  propwiy^  to  upon  the  facts  stated  in  it,  is  appropriate  and  equitable. 
benefiio/c!^n  ^^  ^^^^  ^^^  charge  fraud  in  any  arrangement  between 
creditoi8,athird  Brown  and  Divine.  But  it  presents  the  case  of  the 
the  ^oity  of  re-  complainant's  embarrassed  and  insolvent  debtor,  ex- 
propeVi^^  a^pait  pending  his  own  means  which  should  have  gone  to  the 
eity  wiwSned  at  Payment  of  his  debt  upon  the  lot  of  Brown  by  his  cou- 
ur  payment  of  sent  and  request  to  the  permanent  and  material  en- 

debunpon which    ,  \.  ,  ,       ,   ,  ,.         ,/..       i 

additional  build-  hancement  of  its  value,  the  debtor  himself  m  the  mean- 
iSde  by  census  time  enjoying  the  property  for  a  year  or  two,  while  it 
the*^Muit^*'  A  ^^  protected  by  the  trust  deed,  after  which  Brown 
creditor  not  pro-  assumed  the  proprietorship  and  possession,  it  seems 
a  judgment  and  a  to  ^us  that  the  qase  comes,  substantially,  within  the 
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principle  of  the  case  of  Athcy  vs  Knotts^  6fc.j  (6  B.  Mon-  i>rrnrirA  Bbowjj 
roe^  24.)  And  that  a  debtor  cannot  be  permitted  thus  to  SnrgLi!. 
^iw^ithdraw  from  his  creditors  the  means  which  he  should  retarn  of  nulla 
have  applied  to  the  satisfaction  of  their  demands.  If  hiTbiii  to  haTc 
the  expenditure  had  been  solely  for  the  benefit  of  ^y^V^tnl  ^nl  \l 
Brown,  without  any  advantage  to  Divine,  the  latter  ^erest  of  the 
would  have  had  a  good  cause  of  action  for  so  much  property — Heidj 
money  expended,  or  work  done  at  Brown's  request,  titled  to  relief  to 
When  the  expenditure  was  made,  the  legal  title  was  in  ia!u"o?ihe^m''- 
the  trustees  and  the  property  was  under  their  control;  provements,  an<> 

I    .  Ill,  ,  ,  \\iG    intereat  on 

and  although  it  was  probably  then  understood,  or  at  that  value. 
least  expected,  that  this  property  would  be  ultimately 
freed  from  the  trust  and  devolve  upon  Brown,  there 
was,  probably,  some  uncertainty,  both  as  to  the  time 
and  the  extent  to  which  this  would  happen.  And  as  it 
does  not  appear  in  what  manner  Brown  acquired  his 
interest,  nor  by  what  title  he  held  it,  we  cannot  assume 
that  he  had  such  title  as  would  have  authorized  him  to 
take  or  control  the  possession,  until  he  actually  did  so 
about  the  first  of  January,  184S;  and  cannot,  therefore, 
assume  that  Divine  derived  any  remuneration  from 
Brown  by  reason  of  his  occupation  of  the  premises  pri- 
or to  that  time.  Nor  has  either  of  these  parties,  both 
of  whom  failed  to  answer,  alleged  that  Brown  has  to 
any  extent  made  compensation  for  the  benefit  which 
his  property  has  received  from  the  expenditures  made 
upon  it  at  his  request.  That  benefit  may  be  assumed 
to  have  been  equal  to  $500  when  Brown  took  posses- 
sion or  control  on  the  first  of  Januai'y,  1848.  And  ^o 
that  extent  Divine  had  in  equity  and  good  conscience  a 
claim  upon  him  which  constitutes  a  chose  in  action,  lia- 
ble under  our  statutes  to  be  subjected  to  his  debts. 
Whether  any  arrangement  which  Brown  and  Divine 
might  have  made  for  compensating  the  latter  by  a  con- 
tinued occupation  of  the  premises,  would  have  been 
valid  against  creditors,  is  a  question  not  necessary  to 
be  decided,  as  no  such  arrangement  is  suggested  in  the 
pleadings.  We  suppose,  however,  that  if  there  had 
been,  in  substance,  a  lease,  such  an  interest  would  have 
been  subject  to  creditors.     The  fact  appearing  in  the 
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DivmsABftowji  proof,  but  not  referred  to  in  the  pleadings,  that  by  ar-* 
rangement  between  Brown  and  the  lessees  for  the  two 
years  1848  and  1849,  Divine  was  to  receive  the  benefit 
of  the  lease  to  the  extent  of  $300  for  each  year,  fur- 
nishes, in  its  most  favorable  aspect  for  the  defendants, 
the  evidence  of  an  acknowledged  indebtedness  by  Brown 
to  Divine,  which  may  be  assumed  to  have  been  for  the 
building  now  in  question.  A  more  unfavorable  infer- 
ence might  be  that  Brown  was  acting  throughout  for 
the  benefit  of  Divine  and  to  the  injury  of  his  creditors. 
But  there  being  no  allegation  of  payment  on  the  one 
side,  or  of  fraud  on  the  other,  the  fact  referred  to  can 
only  be  considered  as  corroborating  the  assumption  be- 
fore made,  that  Divine  was  entitled  to  compensation  to 
the  extent  that  his  improvement  had  enhanced  the  val- 
ue of  Brown's  lot.  And  as  this  claim,  which  was  prop- 
erly subject  to  be  appropriated  by  attachment  to  the 
payment  of  his  debts,  gave  him  an  equitable  lien  upon 
the  building  which  he  had  erected,  and  if  it  was  insepa- 
rable, also  upon  the  ground  which  it  covered,  it  was 
not  inappropriate  to  decree  that  the  complainant  should 
be  satisfied  to  the  extent  of  this  claim  of  his  debtor  out 
of  the  rent  due  and  accruing,  or  from  sale  of  the  baild- 
ing  to  which  the  claim  attached. 

So  far,  therefore,  there  are  auificlent  grounds  for  the 
principle  on  which  the  decree  is  based.  But  according 
to  the  views  which  we  have  taken,  the  complainant  was 
entitled  to  have  from  Brown,  or  from  the  rent  or  sale 
of  the  building  in  question,  the  sum  of  $500,  its  value 
when  Brown  got  the  possession,  (1st  January,  1848,) 
with  legal  interest  from  that  time.  And  as  it  appears 
that  the  wing  or  addition  to  which  this  claim  attaches, 
cannot  be  removed  or  separated  from  the  main  build- 
ing, without  serious  injury  to  the  wing  or  addition,  and 
would  probably  be  sacrificed  at  an  inadeqnate  price  if 
sold  separately,  the  claim  should  be  satisfied  out  of  the 
rent,  as  specifically  prayed  for,  unless  Brown  should 
assume  to  pay  it  on  such  reasonable  terms  as  were  pro- 
posed in  the  modified  decree.  But  by  that  decree  he 
was  required  to  pay  f  500  in  addition  to  the  $240  ap- 
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propriated  from  the  rents'  of  1848  and  1849,  which  is  Ca*ti:»'^.  Ex'.. 
considerably  more  than  $500,  with  its  interest  from  the        Caat 
1st  January,  1848,  for  which  the  property  was  bound. 

Wherefore,  the  decree  is  reversed,  and  the  cause  re- 
manded for  a  decree  in  conformity  with  this  opinion. 

Kinkead  and  Breckinridge  for  plaintiffs ;  Porter  and 
U.  Turner  for  defendant. 


Carter's  Executors  vs  Carter.  Thovbr. 

Error  to  the  Woodford  Circuit.  Case  90. 

Executors.    Instructions, 
Crikf  JnsTicB  MjLxsH ALL  delivered  the  opinion  of  the  Court  Junt^^^ 

This  action  of  trover  was  brought  by  the  executors  cosesuted. 
of  Goodloe  Carter  against  (his  son)  Joseph  C.  Carter  to 
recover  damages  for  the  alleged  conversion  of  a  note 
for  $700,  executed  by  the  defendant  to  George  W.  Car- 
ter, (his  brother,)  and  by  him  assigned  to  the  testator  in 
his  lifetime.  Among  other  defences  attempted  to  be 
made  out  by  evidence  under  the  plea  of  not  guilty,  the 
defendant  relied  upon  the  fact  that  the  testator's  wid- 
ow, Mary  C.  Carter,  named  as  one  of  the  executors  in 
the  will,  but  who  never  qualified,  had,  after  the  testa- 
tor's death  and  before  the  qualification  of  the  other  ex- 
ecutors or  any  of  them,  and  before  the  probate  of  the 
will,  and  under  the  belief  that  she  was  acting  in  accord- 
ance with  the  intention  of  the  testator  in  taking  the  as- 
signment of  the  note,  delivered  it  to  the  defendant  as 
his  to  be  cancelled.  There  was  evidence  conducing  to 
establish  these  facts,  and  the  Court  instructed  the  jury, 
In  substance,  that  if  they  believed  these  facts  from  the 
evidence,  they  must  find  for  the  defendant,  which  they 
accordingly  did.  And  the  judgment  rendered  thereon 
for  the  defendant  is  now  brought  up  for  revision. 

Before  entering  upon  the  question  presented  by  the  it  if  error  in  the 
instruction  above  noticed,  we  remark,  in  answer  to  an  thejury  apon'Sfe 
argument  urged  in  suppost  of  the  judgment,  that  were  «^>^«nce  to  fin* 
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Cakmr's  "Ex's.  \i  conceded  that  the  plaintifPs  evidence,  as  stated  in  the 

Cabtkb. record,  does  not  prove  a  demand  and  refusal  of  the  note, 

lor    one  party,  or  a  direct  or  actual  conversion  of  it  by  the  defendant, 

though  theie  w     ,      - 

evidence  conda-  the  facts  assumed  in  the  instructions,  and  Mrhich,  upon 

Btaie  **^o?'^^fact  ^^e  whole  evidence,  were  sufficiently  established,  do 

thor^M?uchfind-  P^^^e  and  indeed  constitute  a  conversion  for  which  the 

ing,  unless  the  defendant  is  liable  in  this  action,  unless  Mrs.  Carter, 

insiruction      he        ,        ,   ,.  ,     ,  ,  .  ,  n    i    ■      i 

based  upon  the  who  delivered  the  note  to  him  to  be  cancelled,  had  a 
liciiUr^  *'?act  ^ight,  as  one  of  the  executors  named  in  the  will,  under 
render  such^find^  ^^®  circumstances  Stated  in  the  instruction,  to  make  a 
ing  proper.  valid  surrender  or  delivery  of  the  note  for  that  pur- 

po3e. 

It  will  be  observed  that  the  instruction  is  not  based 
upon  the  belief  of  the  jury  that  the  testator  took  the 
assignment  of  the  note  for  the  benefit  of  the  defendant, 
but  upon  their  belief  that  Mrs.  Carter  acted  under  that 
impression.  The  jury  being  directed  to  find  for  the  de- 
fendant upon  the  facts  stated  in  the  instruction,  with- 
out reference  to  the  intention  with  which  the  testator 
took  the  note,  the  evidence  bearing  upon  this  point 
need  not  be  noticed  farther  than  to  say,  that  if  it  con- 
duces to  prove,  and  would  have  authorized  the  jury  to 
find  the  intention  of  the  testator  to  have  been  as  sup- 
posed, it  certainly  is  not  conclusive,  and  cannot  sustain 
the  verdict  if  the  instruction  be  erroneous.  The  pro- 
priety of  tlie  instruction  then  presents  the  only  serious 
question  in  the  case. 

It  appears  from  the  testimony  of  George  Carter  and 
Mrs.  Carter,  herself,  and  indeed  was  admitted  before 
they  testified,  that  Mrs.  Carter  had  determined  not  to 
administer  on  the  estate  of  her  husband  or  qualiiy  aa 
executrix,  before  she  delivered  up  the  note  to  the 
defendant ;  and,  as  it  may  be  inferred,  that  this  deter* 
inination  was  known  to  him,  it  would  seem  to  be  prob- 
able that  the  delivery  of  the  note  was  not  intended  or 
^understood  to  be  an  act  of  administration,  or  done  un- 
der the  authority  derived  from  the  will  as  an  executor 
therein  named,  but  merely  an  act  of  supposed  justice 
and  propriety  in  delivering  to  the  defendant  an  article 
which  blon^cd  to  him,  but  -wan  in  tlie  possession  of  Mrs. 
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Carter^  or  foand  among  the  papers  or  effects  of  her  de-  CAsm'a  Bx'f; 
ceased  husband.  If  such  was  the  true  character  and  Cabctb. 
intent  of  the  transaction  as  understood  by  both  parties, 
it  would  seem,  that  in  point  of  justice  and  fairness,  the 
validity  of  the  surrender,  or  at  least  its  operation 
as  a  transfer  of  property,  or  as  an  extinguishment  of 
debt,  would  depend  essentially  upon  the  correctness  of 
the  supposition  under  which  it  was  made^  that  is  upon 
the  right  of  the  defendant  to  have  the  note.  And  it 
may  be  doubted  whether,  as  it  was  not  intended  as  an 
executorial  act  nor  done  in  the  character  of  execu- 
tor, the  delivery  should,  under  any  view  of  the  poweirs 
of  a  nominated  executor  before  qualification,  be  regard- 
ed conclusively  divesting  the  executors  of  their  inter- 
est and  legal  title  in  the  note,  without  regard  to  the 
question  of  the  defendant's  right  to  have  it,  and  althouj^ 
it  may  have  been  delivered  and  received  under  an  en- 
tire mistake  as  to  that  right.  If  this  doubt  be  well 
founded,  it  would  be  questionable  whether  the  instruc- 
tion is  not  erroneous  in  not  presenting  to  the  jury  the 
enquiry  whether  the  note  was  in  fact  taken  up  by  the 
testator  for  the  benefit  of  the  defendant  and  as  a  gift 
to  him,  or  at  least  the  enquiry  whether  it  was  or  was 
not  surrendered  by  Mrs.  Carter  under  the  authority  of 
the  will  and  as  executrix. 

But  waiving  this  doubt,  the  question  on  the  instruc-  Can  an  executor 

.  .  I        n   -mr  r^  •  .1  '^^^   '*    nomuia- 

tion  is  whether  this  act  of  Mrs.  Garter  is,  without  re-  ted  by  the  will, 
gard  to  its  intrinsic  justice  or  propriety,  valid  as  agaihst  5Siimed,^iS«  inl 
the  executors  who  have  qudlified,  although  she  has  not  ^^^[^^f^. 
qualified,  and  has  never  intended  to  do  sO.    Upon  this  form  an  act  as 

.1  ,  c         1  «       ii^  ■  1  /-kK«    such  which  will 

question  we  have  been  referred  to  tne  loth  and  22d  bind  the  execu- 
sections  of  our  statute  of  1797,  concerning  wills,  &c.,  ^^u^?^  qj^l 
(JSuaute  LaWf  658  a^  660,)  and  to  the  cased  of  Man- 
roe  vs  JanteSf  in  the  Supreme  Court  of  Virginia;  (4 
Mun.  1940  and  MitcheBvs  Rice,  in  this  Court,  (6/.  J* 
JUarshaUf  635.)  We  do  not  think  it  necessary  to  re- 
peat or  add  to  the  reasoning  of  these  cases,  so  far  alt 
they  point  out  the  essential  difference  produced  by  thel 
statute  in  the  ri^ta  and  duties  of  executors,  as  com- 
pared with  what  they  were  in  England  under  the  com- 

VoL.  X.  42 
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CABraft'f  Ex'i.  bined  operation  of  the  common  and  the  canon  or  civil 
Cabtmu  law.  The  requisition  that  the  executor  shall  execute 
bond  with  security  for  the  faithful  discharge  of  his  da* 
tiesy  evinces  clearly  a  regard  for  creditors  and  legatees, 
which  is  inconsistent  with  the  admission  of  fall  execu* 
torial  powers  as  existing  solely  by  authority  of  the  will 
and  depending  upon  its  being  admitted  to  probate,  with* 
out  regard  to  the  executor's  failure  to  qualify  by  tak- 
ing the  oath  and  executing  the  bond  required.  Constru- 
ing together  the  18th  section  of  the  statute  which  re- 
quires the  bond  to  be  executed,  and  the  22d  which  re- 
serves to  executors,  before  probate,  the  same  power 
over  the  testator's  estate  which  they  had  by  the  pre- 
existing law,  we  are  of  opinion  that,  as  a  general 
proposition,  the  efficacy  of  this  power  to  validate  the 
acts  done  before  probate,  must  depend  upon  not  only 
the  subsequent  probate  of  the  will  by  some  one  author- 
ized to  prove  it,  but  also  upon  the  subsequent  qualifi- 
cation of  the  executor  who  performed  the  act  Wheth- 
er if  the  act  were  lawful  in  its  character,  and  done  in 
good  faith,  and  by  a  nominated  executor,  who  at  the 
time  intended  to  qualify,  but  was  prevented  from  doing 
80  by  some  inevitable  cause,  death,  &c.,  it  would  be 
deemed  valid  against  the  other  executors,  we  need  not 
decide,  and  we  reserve  that  question  as  being  too  im- 
portant to  the  community  for  any  opinion  to  be  intima* 
ted,  or  even  formed  upon  it,  unless  actually  presented. 
Nor  is  it  necessary  to  decide  whether  the  failure  of  one 
of  the  nominated  executors  to  qualify  when  the  others 
do,  is  a  conclusive  renunciation.  The  Court  of  Virgin- 
ia seems  to  have  been  of  opinion  that  it  was  so.  We 
believe  the  impression  and  probably  the  practice  in  this 
State  has  been  different. 
But  however  this  may  be,  and  if  it  be  conceded  thai 
If  an  osecntor  ^®  future  qualification  of  Mrs.  Carter  would  make  the 

^^®,.*  ^"  :."®*  delivery  of  the  note  to  the  defendant  legal  and  valid 

qualified,     doea  .     /     n    .i  x  i-        .    .  .         . 

an  act  which  ap-  agamst  all  the  executors,  we  are  of  opmion  that  it 
Su^ftheeMt  would  have  this  efiect  only,  because  she  would  then 
2naiMed!'^it^  "^^^  executed  a  bond  which  would  secure  the  estate 
not  bindmg  from  against  the  loss,  in  case  the  delivery  was  in  fact  im- 
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proper  and  therefore  a  waste  of  the  assets.    And  we  Wabwo'i  Ex'«: 
are  satisfied  that  unless  she  does  qualify,  the  mere  fact       Warikq. 
that  she  was  named  as  executrix  in  the  will  does  not  le-  the  mere  fact  of 
galize  the  delivery  cf  the  note,  nor  afford  a  protection  afed  by° UwTm) 
to  the  defendant  in  this  action,  but  he  must  rest  upon  Jj^t^LgSS^cE^ 
his  right  to  have  the  note,  or  upon  his  not  being  bound  tion. 
to  pay  it,  or  upon  some  other  ground,  without  any  aid 
from  the  character  of  Mrs.  Carter  as  executrix.  • 

The  instruction  given  is  obviously  inconsistent  with 
these  views.  Wherefore,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

U.  Turner  for  plain tifis;  M.  Brown  and  Smith  for 
defendants. 


Waring's  Ex'r.,  vs  Waring.  Chancbrt 

Error  to  the  Woodford  Circuit.  Case  91. 

Trusts.    Decrees. 
Judge  Simpson  delivered  the  opinion  of  the  Court  .       27 

J.  U.  Waring,  in  his  lifetime,  executed  a  writing  in 
the  following  terms: 

"If  my  Wife  Mariam  and  myself  should  ever  part,  or  xhe  ease  lUted. 
be  separated  or  divorced,  I  will  account  to  her  and  her 
heii*s  for  all  such  advances  as  may  be  made  to  her  by 
her  father,  Thomas  Helm,  and  in  the  meantime  they  are 
to  be  kept  to  her  separate  use  and  control.  All  such 
advances  are  to  be  specifically  and  specially  receipted 
for.  Given  under  my  hand  and  seal  this  31st  day  of 
January,  1820." 

On  the  back  of  said  writing,  there  is  a  receipt  signed 
by  J.  U,  Waring,  for  cash  notes  received  from  Thomas 
Helm  for  the  use  of  Mariam  Waring,  amounting  to  the 
sum  of  eighteen  hundred  and  twenty  dollars,  which  he 
was  to  hold  according  to  the  terms  of  the  agreement. 

Waring  and  his  wife  separated,  and  she  obtained  a 
divorce  in  the  year  1843.    He  afterwards  died,  never 
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MTAmnra'f  £z*ft.  having  paid  to  her  the  amount  of  the  cash  notes  that  he 

WaSko.       had  received  from  her  father,  Thomas  Helm,  for  her 

use,  under  the  foregoing  contract.    In  the  year  1848, 

she  brought  this  suit  in  chancery  against  his  executors, 

to  compel  them  to  pay  it  to  her. 

Her  right  to  a  decree  is  resisted  upon  the  ground — 

First,  That  the  writing  does  not  create    a  valid 

trust,  it  being  merely  a  contract  between  husband  and 

•  wife. 

Second,  That  by  its  terms  the  rights  of  the  husband 
are  not  excluded — a  gift  to  a  woman  after  marriage 
"  for  her  own  use  and  benefit,"  vesting  the  title  to  the 
gift  in  the  husband. 

Third,  That  the  agreement  is  one  made  in  contem- 
plation of  the  future  separation  of  the  husband  and 
wife,  and  providing  for  her  maintenance  consequent 
thereon,  and  is,  therefore,  against  the  policy  of  the  law 
and  utterly  void. 

The  contract  purports  to  be,  and  evidently  was,  be- 
tween Helm  and  Waring.  Its  object  was  to  constitute 
the  latter  a  trustee  for  his  wife,  to  hold  as  her  separate 
estate,  the  property  which  Helm,  her  father,  might 
deem  proper  to  place  in  his  hands.  The  writing  evi- 
dencing the  contract,  is  inartificially  drawn,  but  that 
such  was  its  design  is  sufficiently  manifest  from  its  terms 
and  stipulations ;  and  that  it  was  a  contract  made  with 
Helm  is  proved  by  the  fact  that  he  retained  the  writing 
in  his  possession  after  its  execution  by  Waring. 

Helm  had  a  right  to  create  a  trust  estate  out  of  his 
own  property,  with  such  limitations  and  restrictions  as 
conirey  property  he  thought  proper  to  impose.  The  writing  executed 
intmttobepaid  by  Waring  is  merely  evidence  of  the  terms  of  the  trust, 
di%*uchci"um'  ^^^  ^^^^  ^^  ^^^  accepted,  and  bound  himself  to  execute 
stances  as  he  it.  If  it  had  been  created  by  a  writing  executed  by 
That  it  is  to  be  Helm  and  Waring  jointly,  the  first  transferring  the 
case  ?f  s'^epara^  property  in  trust  to  the  latter,  for  the  separate  use  of 
does  not^  iMdef  ^*^  ^'^®»  ^^^  subject  to  her  control,  the  trust,  however, 
it  inTalid.  to  cease  and  determine,  and  the  property  to  be  surren- 

dered to  the  wife,  in  the  event  of  a  separation  or  a  di- 
vorcet  and  the  latter  accepting  the  trust  upon  the 
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terms  prescribed  by  the  donor;  could  aay  valid  objec-  WAju»&'i  Ex'm. 
tion  have  been  made  to  the  transaction,  or  could  such  WAnmo. 
a  trust  be  inoperative,  because  it  was  against  the  policy 
of  the  law,  or  upon  any  other  ground?  A  trust  of  that 
description  bears  very  little,  if  any,  resemblance  to  a 
contract  binding  the  husband  to  pay  a  certain  sum  for 
the  support  and  sustenance  of  his  wife  in  the  event  of 
a  separation.  In  such  a  case  the  support  is  to  come 
from  the  estate  of  the  husband,  an(^  the  right  of  the 
wife  is  contingent,  depending  upon  a  separation  be- 
tween her  and  her  husband.  In  the  case  of  the  trust, 
the  provision  made  for  the  wife,  does  not  come  from 
the  estate  of  the  husband,  but  from  the  estate  of  her 
father  in  the  hands  of  the  husband  as  trustee,  and  the 
right  of  the  wife  to  it  is  not  coatingent,  but  it  is  her 
separate  estate  from  the  time  of  its  reception  by  her 
husband,  and  it  is  only  his  po^er  over  it  as  trustee,  that 
is  contingent  and  which  terminates  upon  the  occur- 
rence of  a  separation  or  divorce.  The  trust  in  this 
case,  although  not  created  in  the  formal  manner  de- 
scribed, is  substantially  of  the  same  character,  and  vests 
the  wife  with  the  same  rights,  and  imposes  the  sam» 
duties  and  obligations  upon  the  husband  as  trustee. 

The  estate  was  not  given  merely  for  the  use  and 
benefit  of  the  wife,  by  which  a  right  to  it  would  have 
vested  in  the  husband,  but  it  was  given  for  her  separate 
use,  thereby  creating  a  separate  estate  in  the  wife,. and 
excluding  the  husband  from  all  right  to  it. 

When,  therefore,   the  powers  of  the  trustee  ceased     xn  iuch  cam^ 
by  the  limitation  contained  in  the  trust  itself,  he  had  no  ^^^  ^^  ^^ 
longer  any  right  to  retain  the  trust  estate  in  his  hands ;  power  to exeouto 
and  having  died  without  having  transferred  it  to  the  and  the  T'lghL  oi 
beneficiary,  or  made  any  disposition  of  it  for  her  use  SjittT**^^'*^ 
and  benefit,  the  Court  below  very  properly  decreed  its  "  complete, 
payment  by  the  executors  out  of  the  estate  in  their 
hands,  and  in  the  decree  there  is  no  error  to  their  prej- 
udice. 

But  as  the  defendant  in  error  had  sued  Robert  War-  Where  executor 

J      .  „  *         ,  till     *>*d  densee  are 

mg   as    devisee    as  well  as    executor,  and  had   al-  both  lued.  a  de- 
leged  in  her  bill  that  the  testator's  whole  estate  hacl  S*b«'iji  ^f 


Digitized  by 


Google 


334  BEN.  MONROE'S  REPORTS. 


Sataxt        ^jggQ  devised  to  him,  the  decree  should  have  beei» 
TATLon.        against  the  devisee  as  well  as  the  executors,  and  direct- 
awets,  if  suffi-  ed  the  amount  decreed  to  be  made  first   out  of  the  as- 
eaiAie  deviied.      sets  in  the  hands  of  the  executors,  and  in  case  of  a  de- 
ficiency of  such  assets,  then  of  the  estate  devised;  and 
the  failure  to  do  so  is  to  the  prejudice  of  the  defendant 
in  error. 

Wherefore  the  decree  is  affirmed  on  the  original  er- 
rors, and  reversed  on  the  cross  errors,  and  cause  re- 
manded for  a  decree  in  conformity  with  this  opinion. 
Lindsey  for  plaintiffs ;  Porter  for  defendant. 


Ghanceky.  Savary  vs  Taylor. 

Case  92.  Appeal  prom  the  Fayette  Circuit. 

Attachment  in  Chancery.      Abatement. 
Junt'Xl.         JuoGB  Graham  delivered  the  opinion  of  the  Court. 

It  appears  from  the  bill  and  from  the  record  exhibited 
A    complain-  '^  ^^e  defendant's  plea,  that  before  the  commencement  of 

ant  obtaining  this  suit  in  the  Fayette  Circuit,  the  complainant  had  in- 
an  altachraenlin  •'  '  •         ,   r      , 

chancery  in  one  stituted   his  suit  in   chancery  against  the  defendant  in 

vyinsituponpro-  the  Clarke  Circuit,  setting  up  the  same  demand  and  al- 

?fJit  to^pay^t^e  l^g'°g  ^he  same  fraudulent  disposition  of  his  property 

debt,  is  no  ob-  and  fraudulent  intention  of  the  defendant  to  dispose  of 

jection    to     hill  ' 

prosecuting  auo-  his  property,  as  is  charged  in  this  bill;  and  in  that  bill 
tachmenii/ano-  the  Complainant  prayed  for  and  obtained  an  order  to 
i?uchSi"g°^^other  ^^^^^^  so  much  of  the  defendant's  property  as  would 
fropcrty.  be  sufficient  to  pay  the  debt  demanded.    It  also  appears 

from  the  record  filed  with  the  defendant's  plea  in  abate- 
ment, that  some  property  had  been  attached  in  Clarke, 
but  not  sufficient  to  pay  the  complainant  the  sum 
claimed  by  him.  In  this  suit  the  complainant  charges 
in  his  bill,  that  the  defendant  had  no  property  in  Clarke 
free  from  incumbrance  by  mortgage  or  attachment,  and 
that  he  would  lose  his  debt  unless  permitted  to  attach 
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The  decree  dismissing  complainant's  bill  is,  therefore, 
reversed,  and  the  cause  remanded  to  the  Circuit  Court, 
with  directions  to  set  aside  the  order  dismissing  the 
bill,  and  for  other  equitable  proceedings  not  inconsist- 
ent with  this  opinion. 

Hanson  and  Rogers  for  appellant ;  Eginton  and  Ca- 
perton  for  appellee. 


the  slave  and  wagon  and  horses  then  in  Fayette.    AU        Sava»y 
though  the  bill  in  Clarke  and  this  in  Fayette,  each,  set        Tatlo>- 
up  the  same  grounds  of  equity,  and  the  same  reasons 
requiring  the  interposition  of  the  Chancellor,  yet  as 
the  same  property  was  not  involved  in  both  suits,  (that 
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Ejecthent, 
Case  93. 

July  3. 

<Ca8e  stated. 


Ramsey's  Devisees  vs  Trent. 

Ekbor  to  thb  General  Court. 

Champertous.     Contracts. 

Cbibp  Justice  Marshall  delivered  the  opinion  of  the  Court,  which 
was  suspended  by  petition  for  re-hearing  until  the  27th  July,  when  the 
petition  v^as  ovenrtiled. 

In  bar  of  this  action  of  ejectment,  which  was  brought 
upon  the  joint  and  several  demise  of  nine  lessors,  the 
defendants,  under  the  3d  section  of  the  champerty  act 
of  1834,  (Statute  law,  286,)  pleaded  that  on  the  9th  day 
of  August,   1845,  (which  was  some  days  before  the 
commencement  of  the  action,)  the  defendants  severally 
helil  possession   of  the  land  sued  for  adverse  to  the 
right  and  title  of  the  plaintiff's  lessors,  and  that  on  that 
day,  certain  of  the  lessors  named,  (and  four  in  num- 
ber,) entered  into  a  contract  with  Harlan  &  Craddock, 
attorneys  at  law,  for  the  institution  of  the  present  suit, 
and  for  the  recovery  of  the  land  In  controversy  by  them 
as   their   attorneys,    and    in    consideration    of   their 
obtaining  judgment    and    possession    of  the   land  for 
them,  agreed  that  said  Harlan   &  Craddock  should 
have  part  and  profit  of  the  same,   to-wlt:  one-fourth 
of  the  proceeds  of  the  sale  of  said  land  when  sold 
by  them,  out  of  which  fourth  the  costs  and  expenses 
of  the  suit  were  to  be  deducted;  and  the  plea  proceeds 
to  set  out  the  contract  as  being  in  these  words :  ''The 
subscribers,  as  devisees  of  John  Ramsey,  deceased,  as 
the  owners  of  ten  thousand  acres  of  land,  lying  in  the 
counties  of  Washington  and  Anderson,  in  the  State  of 
Kentucky,  and  several  parcels  thereof  being  in  the  pos- 
session of  one  James  Trent  and  others,  we  have  employed 
Harlan  &  Craddock  to  remove  the  intruders  and  ob- 
tain full  possession  of  our  entire  tract  of  land.    Now 
if  the  said  Harlan  &  Craddock  shall  succeed  in  recover- 
ing judgment  and  of  obtaining  of  said  parcels  of  land 
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for  us,  then  we  oblige  ourselves  to  pay  them  one-fourth  Kamwy'iDisv's 

of  the  value  of  each  parcel  of  land  so  recovered,  and         Tiubht. 

in  the  same  proportion  for  whatever  maybe  recovered, 

payable  when  we  make  sale  of  the  same — ail  expenses 

and  costs  are  to  be  deducted  from  said  one,  fourth  of 

the  value  of  said  parcels,  and  the  remainder  or  balance 

to  be  paid  to  said  Harlan  &  Craddock." 

A  demurrer  to  this  plea  was  overruled,  and  thereupon  Judgment  of  the 
the  plaintiff  for  replication  to  the  plea,  averred  that  the  ^"•'^     ^^ 
persons  therein  named  (and  who  were  parties  to  the 
agreement)  were  not  the  only  heirs  and  devisees  of    • 
John  Ramsey  and  claimants  of  the  land  sued  for  and 
only  lessors  of  the  plaintiff,  but  that  five  others  named 
in  the  replication  are  also  heirs  and  devisees  of  said  John 
Ramsey  and  claimants  of  said  land  and  joint  and  sev- 
eral  lessors  of  plaintiff;  that  the  said  defendants  were 
not  in  the  adverse  possession  of  the  land  in  contest  un- 
der conflicting  title  to  that  of  the  lessors  of  the  plain- 
tiff, but  that  said  defendants,  or  those  under  whom  they 
claim,  before  the  commencement  of  this  action,  viz,  on 
the        day  of  ,  at  the  State  aforesaid,  severally 

took  from  one  Isaac  B.  Cox,  a  lease  for  the  lands  in  con- 
test for  the  use  and  benefit  of  said  plaintiff,  and  be- 
came and  were  the  tenants  of  said  lessors  of  plaintiff  « 
on  said  land,  recognising  and  acknowledging  the  title  of 
said  plaintiff,  and  that  said  defendants  so  continued  to 
hold  under  and  recognize  said  plaintiff's  title,  until 
within  less  than  twenty  years  previous  to  the  com- 
mencement of  this  action,  wherefore,  &c.  A  demurrer 
to  this  replication  was  sustained,  and  judgment  having 
been  rendered  thereon  in  bar  of  the  action,  the  case 
comes  to  this  Court  upon  these  pleadings  alone. 

The  first  part  of  the  replication  was  intended,  as  we 
suppose,  to  raise  the  question  whether  the  agreement 
of  a  part  of  the  lessors  even  if  champertous  could  bar 
the  entire  action  brought  upon  the  joint  and  several  de- 
mise of  five  other  lessors  with  them.  The  same  ques- 
tion, howevor,  arises  on  the  demiirrer  to  tiie  pi  -a,  aad 
this  part  of  the  replica tioji  does  not  introduce  any  ma- 
terial fact  in  addition  to  those  appearing  in  the  declara- 
VoL.  X.  43 
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^^^"i*^*^**  tion  and  plea.  We  remark  upon  this  part  of  the  case^ 
Tmitt.  that  in  the  contract  set  out  in  the  plea,  the  four  persons 
therein  named  as  the  employers  of  Harlan  &  Craddock 
are  represented  as  owners  of  the  land.  And  although 
the  replication  states  that  the  five  other  persons  are  al- 
so heirs  and  devisees  of  John  Ramsey  and  claimants  of 
the  land,  it  does  not  state  them  to  be  part  owners,  and 
upon  these  pleadings  the  implication  is  that  the  suit  was 
instituted  by  and  for  the  benefit  of  the  four  lessors  who 
were  parties  to  the  contract,  though  in  the  name  of 
other  lessors  with  them.  If,  therefore,  the  contract  be 
champertous,  we  are  inclined  to  the  opinion  that,  al« 
though  made  by  four  only  of  the  lessors,  it  is  a  bar  to 
the  whole  action.  What  would  be  its  effect,  if  it  ap- 
peared that  all  of  the  lessors  were  really  interested  in 
the  claim  and  in  the  action,  we  need  not  decide.  The 
statement  that  they  were  devisees  and  claimants  of  the 
land  and  joint  and  several  lessors  of  the  plaintiff,  is  not 
deemed  sufficient  to  counteract  the  recital  in  the  con- 
tract under  which  the  suit  was  instituted  and  carried 
on. 

The  last  part  of  the  replication  is  intended  as  a  spe- 
cial traverse  or  qualified  denial  of  the  adverse  pos- 
session alleged  in  the  plea  and  which  was  essential  to 
make  the  contract  therein  set  out  champertous  within 
the  act  of  1824.  It  does  not  deny  the  averment  of  the 
plea  that  the  defendants  held  the  possession  adverse  to 
the  right  and  title  of  the  lessors  at  the  date  of  the  con- 
tract, but  denies  that  they  were  in  possession  under 
conflicting  title  to  that  of  the  lessors.  The  first  sec- 
tion of  the  statute  makes  void  a  sale  or  conveyance  of 
land  of  which  any  other  than  the  vendor  or  vendee 
shall  at  the  time  have  possession  adverse  to  the  right 
or  title  so  sold  or  purchased.  The  second  section  de- 
nounces a  contract  or  undertaking  to  recover  or  carry- 
on  a  suit  for  recovery  of  any  such  pretended  title  to 
land  of  which  adverse  possession  is  held  under  conflict- 
ing title  as  aforesaid,  for  or  in  consideration  to  have 
part  or  profit  thereof.  It  then  goes  on  to  deny  the 
right  of  action  upon  such  contract  to  either  party,  and 
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declares  that  such  title  or  claim  shall  vest  ia  the  com-  B^«»*« i>«v» 

V9 

monwealth,  and  enure  to  the  benefit  of  the  person  in  _    Tumr. 

possession  without  office  found.  The  third  section  au- 
thorises the  person,  so  in  possession,  his  heirs  or  assigns 
to  plead  such  contract  in  bar  of  any  action  or  suit 
brought  upon  the  title  to  which  it  relates.  Going  back 
to  the  possession  which  is  to  vitiate  the  contract,  it 
seems  to  us  that  the  same  possession  which  under  the 
first  section  would  make  the  sale  or  conveyance  void, 
would  under  the  second  make  the  contract  for  recov- 
ering the  land  also  void,  with  all  the  consequences 
mentioned  in  the  second  and  third  sections.  The  se- 
cond section,  it  is  true,  speaks  of  adverse  possession 
under  conflicting  title,  whereas,  if  there  were  nothing 
more,  it  might  be  inferred  that  the  adverse  possession 
must  be  under  a  title  derived  from  the  commonwealth, 
or  at  least  under  paper  title.  But  the  section  says  **un- 
der  conflicting  title  as  aforesaid^^  evidently  referring  to 
the  first  section  and  to  the  adverse  possession  therein 
described,  which  is  a  possession  adverse  to  the  right  or 
title  so  sold,  and  requires  no  other  title  in  the  person 
'in  possession  than  such  as  is  sufficient  to  make  his  pos- 
session adverse.  Possession  under  claim  of  ownership 
is  itself  a  grade  of  title,  and  will  suffice  to  constitute 
the  conflicting  title  referred  to  in  the  third  section, 
which  being  necessarily  adverse  to  the  right  and  title 
sold  or  conveyed  by  another,  it  also  suffices  under  the 
first  section  to  make  void  the  sale  and  conveyance. 
This  adverse  possession  under  claim  of  ownership, 
which  is  sufficient  under  both  sections,  is  not  in  our 
opinion  directly  denied  by  the  averment  of  the  repli- 
cation that  the  possession  was  not  under  conflicting  ti- 
tle to  that  of  the  lessors.  But  this  qualified  denial  is 
itself  but  an  introduction  to  the  subsequent  averments 
which  are  intended  to  show  that  the  possession  wa.* 
not  held  under  conflicting  title,  or  at  any  rate  was  no' 
such  as  to  render  the  contract  champertous  under  tht 
statute. 

The  principle  relied  on  to  take  the  case  out  of  the 
statute  is  no  doubt  correct,  and  is  sustained  by  the  case 


Digitized  by 


Google 


340  BEN.  MONROE'S  REPORTS. 

Ramsxt'.Dev's  of  Castleman  vs  Combs,  (7  Monroe,  276,)  and  other  ca* 
Trbnt.  ses  in  which  it  is  in  effect  declared  that  the  statute  does 
not  apply  where  the  occupant  holds  in  such  a  manner 
that  he  is  bound  to  surrender  to  the  vendor  without 
questioning  his  title.  This  principle  it  is  admitted  ap- 
plies as  well  to  a  contract  for  the  recovery  of  the  land 
as  to  a  sale  or  conveyance  of  it.  But  the  principle  is 
that  if  the  occupant  is  under  such  obligation  to  surren- 
der the  possession,  his  possession  is  not  adverse  within 
the  statute;  and  in  order  to  make  the  principle  applica- 
ble to  the  case,  it  must  appear  that  the  obligation  to 
surrender  existed  at  the  date  of  the  conveyance  or  con- 
tract. 

We  are  of  opinion  that  the  replication  does  not  suf- 
ficiently show  this  essential  fact.  It  avers  indeed  that 
the  land  was  at  some  uncertain  period  leased  to  the  de- 
fendants for  the  benefit  of  the  lessors;  that  they  be- 
came and  were  the  tenants  of  the  lessors  holding  under 
and  recognizing  their  titles,  and  so  continued  until  with- 
in less  than  twenty  years  before  the  commencement  of 
the  action.  But  it  does  not  aver  that  they  were  ten- 
ants of  the  lessors  at  the  date  of  the  contract  set  up  in  * 
the  plea,  or  that  they  then  recognized  or  held  under 
their  title,  or  that  they  were  then  under  any  obligation 
to  surrender  the  possession  to  them.  And  although  it 
may  have  been  intended  that  these  facts  should  be  in- 
ferred from  the  facts  stated,  yet  as  such  inference  is  far 
from  being  necessary  or  conclusive,  and  is  in  truth  little 
more  than  conjecture,  it  cannot  be  supposed  that  the 
Court  will  assume  the  facts  necessary  to  make  out  the 
replication  when  they  are  neither  stated  nor  necessari- 
ly  implied.  The  pleading  should  state  facts  sufficient 
to  constitute  an  answer  to  the  preceding  plea.  But  the 
sufficiency  of  this  replication  rests  upon  an  uncertain 
inference,  which  not  being  stated  as  a  fact,  can  give  no 
strength  to  it. 

There  being  then  no  error  in  adjudging  the  replica- 
Wilhiie  viRob-  tion  to  be  insufficient,  the  judsment  for  the  defendants 
172)  cited  and  is  right  unless  their  plea,  which  is  reached  by  the  de- 
»ppro^e  murrer  to  the  replication,  is  itself  insufficient  to  defeat 
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the  action.  As  the  plea  sets  out  the  contract  alleged  ^^xnr*»  Di:v'» 
to  be  champertous  the  averments  relating  to  the  nature  Tmht. 
and  effect  of  that  contract  go  for  nothing.  The  con- 
tract  speaks  for  itself  and  must  be  judged  by  its  own 
terms.  And  there  being  no  averment  of  any  other 
agreement  for  instituting  or  carrying  on  the  suit  but 
that  which  is  contained  in  the  written  contract,  the 
sole  question  on  the  plea  is  whether  upon  its  face  that 
contract  is  champertous.  This  question  is  we  think 
virtually  decided  by  the  construction  given  to  the  writ- 
ten contract  and  to  the  statute  in  the  case  of  Wilhite 
Ts  Roberts^  (4  Dana,  172.)  The  contract  in  that  case 
is  contained  in  the  following  words:  ^'Nowif  the  said 
Rudd  &  Roberts  shall  succeed  in  recovering  possession 
of  said  lot  of  ground  on  the  demise  aforesaid,  then  I 
oblige^  myself  to  pay  them  to  the  amount  of  one  half 
of  the  value  of  the  above  mentioned  ground."  The 
Court  was  of  opinion  that  this  was  not  an  agreement 
to  give  **part  or  pr^  out  of  the  thing  in  contest ^^^  and 
therefore  not  champertous.  And  it  was  further  said, 
in  that  case,  that  the  litigant  might  regulate  his  attor- 
ney's fee  by  the  value  or  half  of  the  value  of  the  prop- 
erty in  contest,  as  well  as  by  the  value  of  any  other 
property. 

The  only  material  difference  between  the  contract     A  contract  t<^ 
then  before  the  Court  and  that  now  under  considera-  fee  equal  to  one^ 
tion  consists  in  the  fact  that  in  the  present  case  the  at-  i°e"'of  ^^h?*iand. 
tomeys  are  to  wait  for  their  fee  until  the  employers  sell  J^coiered  fcss  by 
the  land.     All  else  relates  merely  to  the  quantum  of  ^^^  costs  of  the 
the  fee.    And  although  the  amount  of  the  expenses  nntii  the  land  i» 
.  and  costs  is  to  be  deducted  from  the  one  fourth  of  the  J2rtiu"°  wu'hte 
value  of  the  land  and  the  attorneys  are  to  receive  the  ^®  £ct  of  m4°^ 
residue  only  of  the   one  fourth   thus  diminished,  this 
residue  constitutes  their  whole  fee.    The  expenses,  &c. 
are  not  to  come  out  of  their  fee,  nor  to  be  paid  by 
them,  nor  to  be  postponed  until  the  land  is  sold.  But  the 
employers  have  to  pay  the  expenses  and  costs  as  in 
other  cases,  and  after  reimbursing  themselves  out  of 
one  fourth  of  the  value  of  the  land  when  sold,  the  bal- 
ance of  the  fourth  is  to  be  paid  as  a  fee. 
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The  attorneys,  it  is  true,  are  to  wait  until  the  land  Is 
sold  by  the  employers  before  they  are  entitled  to  pay- 
ment. But  this  is  worse  for  them  than  If  they  could 
demand  a  fee  equal  to  one  fourth  ot  the  value  of  the 
land,  less  the  expenses,  &c.,  immediately  upon  recoF* 
ering  it.  And  although  the  con  tract  implies  that  the  em- 
ployers may  look  to  the  sale  of  the  land  for  the  means 
of  paying  the  fee,  it  does  not  give  to  the  attorneys 
any  specific  right  to  the  proceeds.  And  the  reference 
to  one  fourth  of  the  value  of  the  land,  is  only  for  the 
purpose  of  measuring  or  ascertaining  the  fee. 

The  terms  of  the  contract  show  that  the  fee  was  to 
be  regulated  by  the  value  of  the  recovery  compared  in 
a  certain  manner  with  the  costs  and  expenses.  It  does 
not  show  that  the  attorneys  were  to  have  part  or  prof- 
it out  of  the  thing  in  contest,  or  that  the  contract  was 
made  in  its  actual  form  in  order  to  secure  to  them 
such  part  or  profit  in  evasion  of  the  statute.  The  con- 
tract, therefore,  is  not,  in  our  opinion,  champertous 
within  the  statute,  and  the  plea  should  have  been  ad- 
judged bad  on  the  demurrer. 

Wherefore,  the  judgment  is  reversed  and  the  cause 
remanded  with  directions  to  render  judgment  against 
the  sufficiency  of  the  plea  and  for  further  proceedings. 

/.  4*  W.  L.  Harlan  for  plaintiffs;  Lindsey  and  Rob- 
inson 4*  Johnson  for  defendant. 


Chancsry. 
Case  94. 


Hunt  vs  Johnson,  &c. 

Error  to  the  Fayette  Circuit. 


Wilb.    Devises. 
June  28.         Judob  Or  ah  am  deliveied  the  opinion  of  the  Court. 

Richard  Johnson,  of  Virginia,  died  in  the  year  ISM, 
The  case  slated,  leaving  at  his  death  his  widow  and  three   children, 
Ormasinda,  Mary  Y.  and  Marshall  D.,  infants.    Short- 
ly after  his  death  another  daughter  was  born,  and 
named  Sarah.    Ormasinda  married  John  M.  Hunt,  and 
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died  leaving  one  child  only,  Martha  J.  Hunt,  the  com*         ^^nr 
plainant  in  this  suit.  Mary  Y.  is  yet  alive,  and  is  now  the     Jonnoir  fro. 
wife  of  said  John  M.  Hunt.    Marshall  D.  died  an  infant   "" 
without  issue  and  intestate,  and  before  the  birth  of  the 
posthumous  child.    Sarah,  the  posthumous  daughter, 
married  Plunkett  and  died  leaving  two  children. 

In  March  1814,  said  Richard  Johnson  made  his  will, 
which,  after  his  death,  was  admitted  to  record  in  the 
county  of  his  residence  in  Virginia.  By  the  second 
clause  of  his  will,  he  gives  and  bequeaths  the  whole  of 
his  estate  both  real  and  personal  to  his  wife  until  his 
children  arrive  at  lawful  age  or  marry;  "at  which  time 
(the  will  reads)  I  lend  to  my  daughter  Ormasinda  two 
negroes,  by  name  Bob  and  Nelly,  and  their  increase 
during  her  life  and  to  her  heirs  forever,  and  in  case  of 
her  decease  without  issue  to  go  to  her  surviving  broth- 
er and  sister  and  their  heirs.  Thirdly,  I  also  lend  to 
my  daughter  Mary  Yates  Johnson,  when  she  arrives 
at  lawful  age  or  marries,  two  negroes,  by  name  Lewis 
and  Betty,  to  her  and  her  heirs  forever,  but  for  want  of 
such  heir  or  heirs,  the  above  negroes,  Lewis  and  Betty 
and  their  increase,  to  be  divided  equally  between  her 
brother  and  sister  and  their  heirs.  Fourthly,  I  give  to 
my  son,  Marshall  Durrett  Johnson,  to  him  and  his  heirs 
forever,  two  negroes, by  name  Aylett  and  Charlotte  and 
their  issue,  but  in  case  my  son  should  die  without  law- 
ful heir,  it  is  my  will  that  the  above  negroes  Aylett  and 
Charlotte  and  their  issue  should.be  divided  between  my 
surviving  daughters  or  their  heirs :  provided  any  of 
those  negroes,  above  named,  which  are  knt  to  my 
daughters  and^tt^en  to  my  son  should  die  before  they 
get  them  into  possession,  the  value  thereof  is  to  be 
made  up  out  of  my  estate  equal  to  those  that  may  be 
living:  provided  my  wife  should  now  be  pregnant  with 
a  son  or  daughter,  it  is  my  will  that  he  or  she  should 
share  equally  with  the  rest  of  my  children  in  the  same 
manner  as  specified  above.  Fifthly,  the  balance  of  my 
estate,  both  real  and  personal,  I  bequeath  to  my  wife 
during  her  natural  life,  and  at  her  death  such  estate 
and  their  increase  "to  be  equally  divided  among  my  three 
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HuHT  children,  Ormasinda,  Mary  Y.  and  Marshall  D.  Jobo- 

JoHMioN&c.  son,  or  the  survivors  or  their  heirs.  It  is  understood 
that  the  part  which  my  daughters  may  have  at  the  de- 
cease of  my  wife  is  lent,  as  before  expressed,  un)ess 
they  should  die  leaving  heirs.  In  that  case  it  is  given 
to  their  heirs  forever." 

The  widow  of  the  testator  has  also  died,  and  this 
suit  is  brought  to  obtain  a  proper  distribution  or  divis* 
ion  of  the  estate.  The  only  matter  of  controversy  is 
the  extent  of  the  interest  of  the  heirs  of  Sarah,  the 
posthumous  daughter,  in  the  property  according  to  the 
will  of  her  father. 

On  the  part  of  the  complainant  it  is  insisted  that  she 
Jroi^'of  wull'the  's  °^^  entitled  to  any  portion  of  the  property  given  to 
inieniion  of  the  Marshall  D.  Johnson,  nor  to  any  part  of  the  residue  of 

testator  must  be  .  i    .        i        t»  r  i       i 

carried  out  un-  the  estate  mentioned  in  the  nUh  clause  of  the  will, 

iaw;and  i?the!e  whilst,  on  the  part  of  her  heirs,  it  is  claimed  that  the 

cLuselfthTfa^  ^*'l  g>^^s  to  her,  since  the  death  of  said  Marshall  D. 

lei  must  prevail.  Johnson,  one  equal  third  part  of  the  estate. 

Words,  or  even         __  i       i    .  ,    i  .        ,  ...... 

clauses,  may  be  Many  rules  laid  down  in  the  authorities  for  the  con- 
iud?'^  uansposi^  siruction  of  wills  have  been  quoted  in  the  argument  of 
wmak^seSse^Y  ^^*^  cause.  They  may,  however,  so  far  at  least  as  this 
the  provisions  of  case  is  Concerned  be  summed  up  in  a  few  general  rules: 

the  will.     Every       ^^      ,  r  i  i    i 

clause  shall  be  ''rind  out  the  intention  of  the  testator,  and  that  intention 
to  give''"effect  "^ust  tak^  place,  unless  contrary  to  the  rules  of  law."  "If 
mwV°' ^without  ^^^^^  be  two  clauses  in  a  will  so  totally  repugnant  to 
•contradiction.  each  Other  that  they  cannot  stand  together,  the  latter 
shall  be  received  and  the  former  rejected."  "Words 
and  even  clauses  in  a  will  may  be  transposed,  when  such 
transposition  is  necessary  to  make  sense  of  the  other 
provisions  of  the  will,  or  to  carry  out  its  intent."  "Ev- 
ery clause  shall  be  so  construed,  if  it  be  practicable,  as 
to  make  the  whole  stand  together  without  being  con- 
tradictory." With  these  rules  before  us,  we  must  en- 
deavor to  ascertain  the  intent  of  the  testator.  In  the 
.proviso  to  the  fourth  clause,  the  testator  says  it  is  his 
will  that  the  posthumous  child  "should  share  equally 
with  the  rest  of  my  children  in  the  same  manner  as 
specified  above^  It  is  urged  that  by  this  expression  he 
-meant  that  he  or  she  should  only  receive  two  negroes 
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of  equal  value  with  those  given  to  the  other  children,  ^'^^ 

subject  to  the  same  limitation  in  case  of  death  without  Jqhhsow&c. 
issue,  &c.  We  do  not  think  that  such  was  the  inten- 
tion. If  he  intended  that  this  posthumous  child  should 
share  equally  with  his  other  children  in  the  estate  de- 
vised to  them  in  that  clause,  then  that  portion  of  his 
estate  given  to  them  would  have  to  be  divided  into  four 
instead  of  three  equal  parts.  We  think  such  was  not 
his  design,  nor  is  it  so  argued  by  the  counsel.  How 
shall  we  arrive  at  the  conclusion  that  he  intended  to 
give  this  child  two  negroes?  There  is  nothing  in  the 
clause  so  indicating  unless  it  be  the  words  "share  in  the 
same  manner."  These  words  we  suppose  were  used 
by  him  to  indicate,  not  that  she  should  take  only  two 
negroes,  but  to  show  the  manner  in  which  she  should 
hold  her  portion  of  the  estate.  He  clearly  intended 
equality.  If  the  words  "in  my  estate"  had  followed 
immediately  after  the  word  children,  there  would  be 
^o  doubt  that  the  will  should  be  so  construed  as  to 
give  her  one  equal  part  in  the  whole,  unless  that  con- 
^struction  is  necessarily  restricted  by  the  fifth  clause. 
We  think  the  will  should  be  construed  as  if  those 
words  had  been  so  inserted,  and  that  the  testator  by 
that  clause  designed  that  all  his  children  living,  and  to 
be  born,  should  share  equally  his  whole  estate,  and 
that  if  the  posthumous  child  should  be  a  daughter,  then 
her  portion  is  lent  to  her  in  the  same  manner  as  her 
sisters  take,  but  if  that  child  should  be  a  son,  then  a 
portion  is  given  to  him  in  the  same  manner  as  to  the 
other  son.  The  testator  seems  to  manifest  a  peculiar 
anxiety  for  equality.  If  the  two  negroes  given  to  each 
of  his  children  should  happen  to  die  before  the  child 
marries  or  arrives  to  the  age  of  twenty-one  years,  that 
child  is  not  to  lose  any  thing  by  reason  of  the  death  of 
the  slave.  On  the  contrary  the  value  of  the  slave  so 
lost  to  his  child,  is  to  be  made  up  from  other  portions 
of  his  estate  to  equalize  him  or  her  with  each  of  the 
others.  If  the  clause  or  proviso  in  favor  of  the  pos- 
thumous child  had  not  been  inserted  until  after  the 
close  of  all  his  devises  and  bequests,  there  would  te 
Vol,  X.  14 
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a  clause  to  five 
eflfect  to  the 
clearly  express- 
ed intention  to 
maintain  equali- 
ty in  the  diTision 
of  bis  estate. 


no  room  for  controversy,  that  In  that  case  she  would 
have  taken,  under  the  will,  an  equal  fourth  part  of  his 
estate,  all  the  children  being  alive  at  the  time  of  distri- 
bution, or  if  dead,  leaving  children  to  take  the  place  of 
the  deceased  child.  It  seems  to  us  that  no  violence 
would  be  done  to  the  will,  but  that  on  the  contrary  the 
intention  of  the  testator  would  be  effectuated  by  such 
transposition. 

We  are  satisfied  that  taking  the  whole  will  together, 
the  obvious  intent  of  the  testator  would  be  frustrated, 
unless  we  construe  the  proviso  in  the  fourth  clause  to 
mean  that  the  posthumous  child  should  take  equally 
with  the  others  in  the  entire  estate;  and  although  he 
expressly  in  the  fifth  clause  names  his  three  living  chil- 
dren,  as  the  legatees  and  devisees  of  the  residuum,  af- 
ter the  termination  of  his  wife's  life  estate,  he  did  so 
with  the  belief  that  in  the  proviso  alluded  to,  he  had 
sufliciently  expressed  his  intention  and  wishes  in  favor 
of  the  after  born  child,  and  that  his  will  would  be  un- 
derstood as  if  he  added  that  proviso  to  the  fifth  as  he 
did  to  the  fourth  clause.  This  view  of  the  will  settles 
also  the  question  as  to  that  portion  given  to  Marshall 
D.,  who  died,  as  already  stated,  an  unmarried  infant 
without  children,  and  consequently  that  the  estate  of 
Richard  Johnson,  deceased,  should  be  divided  into  three 
equal  parts,  giving  the  heir  of  Sarah  Plunkett,  deceased, 
one  of  those  parts. 

The  decree  of  the  Circuit  Court  is  in  accordance 
with  this  opinion  and  is  therefore  affirmed. 

Shy  4*  Beck  for  plaintiff;  Robinson  4*  Johnson  for 
defendants. 
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Violett  vs  Poweirs  Administrator.  Case. 

Error  to  the  Henry  Circuit.  Case  95. 

Principal  and  Agent.     Parol  Contracts. 
JuDOB  Oraham  delivered  the  opinion  of  the  Court.  '^V  2. 

Powell,  Baker  and  Whitaker  were  jointly  concerned  The  case  iuted. 
and  interested  in  tiie  purciiase  of  hogs  in  the  year  1847. 
About  the  first  of  June,  1847,  E.  B.  Stratton  was  em- 
ployed by  Powell,  one  of  the  firm,  to  purchase  hogs 
for  the  firm,  but  was  requested  by  Powell  that  he  (the 
witness)  should  deal  in  his  own  name,  and  should  not 
disclose  the  name  of  his  principals,  on  account  of  the 
effect  a  knowledge  that  they  were  in  the  market  might 
have  on  prices  in  the  county.  Under  this  employment 
f  and  arrangement,  Stratton  on  the  7th  June,  purchased 
,  hogs  of  the  plaintiff  and  delivered  to  him  a  writing 
showing  the  terms  of  the  contract  which  reads  thus: 
"I  have  this  day  bought  of  Jos.  W.  Violett  all  the  hogs 
he  may  fatten  for  market.  I  am  bound  to  take  as  ma- 
ny as  100  head.  He  is  bound  to  furnish  as  many  as  75 
head,  to  weigh  200  pounds  and  upwards,  well  fatted, 
to  be  delivered  between  the  20th  November  and  10th 
December  next  at  3  cents  per  lb.  gross,  payable  on  the 
1st  of  March  next.  Given  under  my  hand  this  7th  day 
of  June,  1847."  Signed  by  Stratton.  Sometime  af- 
ter this  contract  was  thus  made  by  Stratton  in  his  own 
name,  he  disclosed  to  Violett,  the  fact  that  he  had 
made  the  contract  as  the  agent  of  Powell,  Baker  & 
Whittaker,  and  not  for  his  own  benefit.  Powell  and 
Whitaker  both  died  before  December,  1847. 

In  September  1848  Violett  instituted  this  action  of 
assumpsit  against  Bishop  and  Ransdell,  administrators 
of  the  estate  of  Powell,  deceased.  The  declaration 
contains  several  counts  in  usual  form,  stating  a  con- 
tract for  the  purchase  of  hogs  by  Stratton  as  agent  for 
said   firm.     The  contract  is  stated  substantially  as  it  is 
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Viounr  contained  in  the  writing,  but  is  laid  as  in  parol,  no  reP- 
Powell's  Ad'r.  erence  being  had  to  the  writing  executed  by  Stratton. 
The  breach  of  this  contract,  as  laid  in  the  declaration, 
consists  in  the  failure  of  the  firm  and  each  member 
thereof  and  of  the  defendants,  to  take  from  the  plaintiff 
about  ninety  hogs  which  he  had  ready  for  delivery  ac- 
cording to  his  contract. 

The  Court  believing  that  the  proof  did  not  sustain 
The  decision  of  the  declaration,  so  instructed  the  jury,  who  according- 
Court.  ly  found  a  verdict  for  the  defendants.    The  Court  hav- 

ing overruled  the  plaintiff's  motion  for  a  new  trial,  he 
has  brought  the  case  to  this  Court  for  revision. 

The  reason  why  the  Court  gave  the  instruction  to 
the  jury  does  not  appear  in  the  record,  but  we  suppose 
as  the  other  facts  charg  ed  were  clearly  established  by 
the  proof,  the  Judge  believed  that  the  execution  and 
delivery  of  the  written  agreement,  by  Stratton  in  his 
own  name,  precluded  a  recovery  against  his  principal. 
The  counsel  for  defendants  rely  on  that  ground  of  de- 
fence  in  this  Court. 

"There  can  be  no  doubt  in  a  parol  contract  that  the 
The  contract  of  principal  is  personally  liable  upon  any  contract  of  his 

Ihe  agent  within    '^  ^.-         \         .  ,  .       ,  /•  i  .  i       . 

the  scope  of  his  agent,  it  made  withm  the  scope  ot  his  authority  given 
iog  °upon  The  ^^  subsequently  recognized,  although  the  agent  made 
Fi'be^subsequent-  ^^®  bargain  in  his  own  name,  and  appeared  at  the  time 
]y recognized,  al-  to  act  for  himself,  SO  that  in  fact  the  principal  could  not 
though  made  in    ,  .  ,  i  .  ,.  ,  .  .,  .,. 

the  name  of  the  have  been  trusted,  or  his  credit  or  his  responsibility  re- 
pealed ^a*t°  iiie"  garded  or  required  at  the  time  of  the  bargain,"  (Chit- 
hh^iself,  and  al'  ^V  ^^  Contracts,  last  edition,  224,  note  3;  Paley  onAgen- 
though 'the  prin-  cv,  248-9.     On  the  other  hand,  if  the  seller  knows  who 

cipal  was  not  ^^..11 

fact  tiusted  at  the  principal  IS,  but  gives  credit  to  the  agent  instead  of 
the  "^^confracu  the  principal,  the  rule  is  different.  Thus  it  has  been 
to^tid.,%.^2'24!  decided,  that  where  a  party  dealing  with  an  agent, 
w)Ze3:  -P^jg^i''*  takes  his  promissory  note  with  a  knowledge  of  his 
But  if  the  seller  agency,  and  of  the  liability  of  the  principal  for  the 
the°principft?,but  debt  on  which  the  note  is  given,  he  thereby  discharges 
thragentlnstead  ^'^®  principal.  8uch  a  contract  cannot  be  afterwards 
of  the  principal,  rescinded  and  a  new  one  made  so  as  to  bind  the  princi- 

Ihe  rulewdifier-         ,.,  ,.|  ,,  ,  y^,.  ^ 

ent  Theprinci.  pal  Without  his  knowledge  and  assent.  {C kitty  on  Con- 
pJive^'X^^ther  ^^^^^^^  2'i4,  uoic  2.)     The  rights  of  a   principal  to  sue 


Digitized  by 


Google 


SUMMER  TERM  1850.  349 

for  and  recover  in  his  own  name  upon  contracts  made        VioLirrr 

with  the  agent  by  others,  and  the  liabilities  of  the  prin-  Powbll'b  Ad'b, 

cipal  incurred  by  acts  of  his  agent,  rest  on  diflFerent  p«riy  to  the  con- 

principles.     Where  a  buyer  has  been  led  to  contract  ly^^BM-off^'^a- 

und«r  an  impression  that  his  contract  is  made  with  one  ^f^eie  ^he**iiM 

person,  the  intervention  of  a  third  person  who  wasun-  ^ack  and  is  name 

f  1         .  r    I  1       ""^  credit,is  not 

known  to  him  at  the  time  of  the  contract,  cannot  be  considered     or 
permitted  to  deprive  him  of  any  set-ofi'  or  other  equit-  cou7nci:\pai^ 
able  or  legal  defence  which  he  may  have  against  the  ^J^^s^^^v*  326, 
person  with  whom  he  made  the  contract.     It  would  be 
wrong  and  fraudulent  for  the  principal  to  keep  himself 
concealed,  permit  his  agent  to  make  contracts  in  his 
own  name,  and  then  by  disclosing  himself  reap  all  the 
advantages  and  profits  of  the  contract,  to  the  disad- 
vantage of  the  other  who   had  traded  with  the  agent 
as  the  only  person  interested  in  the  transaction.     {Pa- 
ley  32&-7-«.) 
If  an  agent  take  a  bond  to  himself  instead  of  his  prin-   Though  there  be 

.      1    ^i_  I  *        X  .  r  J  •      aU  --.a         a  written  contract 

cipal,  the  parol  contract  is  so  far  merged  in  the  written  between  the  a- 
that  the  principal  cannot  maintain  an  action  on  the  con-  |r"ihh"e^nameof 
tract  inhis  own  name,  but  it  must  be  in  the  name  of  his  agent  ^«  principal  be 

'  *=>  not      disclosed, 

in  the  written  agreement.     The  principal  is  unknown,  but  the  principal 

and  the  person  with  whom  the  agent  has  contracted  in  nize'ihcVontract 

his  own  name,  has  a  right  to  regard  him  only  as  the  aJaumpsft  Uei^! 

contracting:  part^^  The  action  must  be  in  the  name  of  6?^"?'  ^^o  P'»"- 
, .     .        11,7.1.  .        .  .     ^*P^^»    ^^^   ^^ 

him  m  whom  the  legal  title  in  such  written  contract  is  writing  may  be 

vested,  although  the  exclusive  interest  or  benefit  to  be  terms  of  the  cou- 
derived  from  the  contract  or  subject  matter  of  litigation  ^^^^^ 
be  in  another.  (1  C kitty ^  3.)  But  the  rule  as  to  de- 
fendants is  different.  A  contract  made  by  an  agent  is 
the  contract  of  the  principal.  If  the  agency  is  disclosed 
at  the  time  of  the  contract,  although  it  be  by  deed  in 
writing,  if  the  agent  contracts  as  such,  the  principal 
may  be  sued  in  an  action  at  law.  (1  Chity^  37-8.)  If 
the  principal  be  not  known  at  the  time  of  the  purchase 
made  by  the  agent,  it  seems  that  when  discovered,  the 
principal  or  agent  may  be  sued  at  the  election  of  the 
seller.     (1  C kitty ^  41 — note  1.) 

Suppose  a  man  purchase  (as  in  this  case)  the  proper- 
ty of  another  on  credit,  the  day  of  payment  being  fixed 
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ViotKT  in  a  written  contract  beyond  the  day  when  the  proper- 
Powll'b  Ap'k.  ty  is  to  be  delivered.  The  nominal  purchaser  becomes 
insolvent,  but  the  seller  is  afterwards  informed  that  the 
contract  was  in  fact  made  by  his  vendee  as  agent  for 
another.  Shall  the  seller  in  such  case  be  compelled  to 
part  with  his  property — shall  the  principal  be  permit- 
ted to  reap  all  the  profits — convert  the  property  to  his 
own  use — refuse  to  pay  for  it,  and  require  the  seller  to 
look  for  redress  to  an  insolvent?  In  equity  and  good 
conscience  the  principal  ought  to  be  compelled  to  per- 
form the  agent's  contract,  whether  that  contract  be  by 
parol  or  in  a  writing  having  the  effect  of  a  bond.  In 
this  case  there  are  facts  proved  which  place  the  moral 
duty  of  the  principals  beyond  doubt.  They  requested 
the  agent  not  to  disclose  his  agency.  They  afterwards 
recognized  and  approved  the  contract.  Powell,  the 
active  principal  died.  His  administrators  recognized 
the  contract  as  binding  on  them,  and  they,  after  his 
death,  as  well  Powell,  before  his  death,  in  conversa- 
tions on  this  subject,  spoke  of  and  recognized  the  writ- 
ten contract  made  and  executed  by  Stratton,  as  having 
been  made  for  his  principals  for  their  benefit  and  as  ob- 
ligatory on  them.  To  permit  them  to  escape  respon- 
sibility, would  be  manifestly  unjust.  Assumpsit  is  an 
equitable  action.  The  defendants  are  in  justice  liable 
to  the  plaintiff"  for  the  injury  he  has  sustained  by  their 
refusal  to  carry  out  the  contract.  It  seems  to  this 
Court  that  the  plaintiff*  was  authorized  to  bring  and 
maintain  this  action,  and  that  the  writing  by  Stratton 
can  be  used  only  to  show  the  terms  of  the  contract, 
the  acts  which  each  contracting  party  was  to  perform, 
and  ought  not  to  defeat  the  plaintiff"  in  his  action  against 
the  principal.  If  these  views  are  correct,  it  follows 
that  the  Circuit  Court  erred  in  th'e  instructions  given 
to  the  jury,  and  should  have  granted  a  new  trial  to  the 
plaintiff*. 

The  judgment  of  the  Circuit  Court  is  therefore  re- 
versed, and  the  cause  remanded,  with  directions  to  set 
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aside  the  verdict  and  judgment,  and  grant  the  plaintiff     MAHAirac. 
a  new  trial  without  payment  of  costs.  Trsiirai  ac. 

H.  Marshall  for  plaintiff;  Lindsey  for  defendant,  ' 


Cue  itated. 


Mahan,  &c.  vs.  Tydings,  &c.  I^bbt. 

Error  to  thb  Jeffbbson  Circuit.  tfase  w. 

Debt.    Injunction  Bonds.    Executors.    Pleadings. 
Cribf  Justicb  Masshall  delivered  the  opinion  of  the  Court  ^ 

This  action  of  debt  was  brought  by  Tydings  and 
others  upon  an  injunction  bond  executed  underthe  pen- 
alty of  $200  by  Lucy  Ann  Mahan,  executrix,  and 
Daniel  Keasy  her  surety,  to  enjoin  a  judgmnent,  in 
the  bill  mentioned,  with  the  condition  showing  that  the 
injunction  was  prayed  for  and  obtained  as  executrix, 
and  that  the  bond  was  to  be  void  if  the  said  Lucy  Ann 
Mahan,  as  executrix  aforesaid,  and  Daniel  Keasy,  or 
either  of  them,  shall  well  and  truly  pay  to  Tydings, 
&c.,  or  either  of  them,  the  amount  of  the  judgment 
enjoined,  and  all  damages  and  costs  that  may  occur  by 
reason  of  the  injunction  if  found  wrongful.  The  decla- 
ratidn,  after  setting  out  the  bond  and  condition,  avers 
that  on  the  22d  day  of  December,  1848,  by  the  decree 
of  the  Louisville  Chancery  Court,  the  injunction  was 
found  wrongful,  and  was  dissolved  with  $10  60  dama- 
ges. It  being  ten  per  cent,  on  the  amount  enjoined, 
and  by  said  decree  the  said  bill  was  dismissed,  and  the 
complainant  decreed  to  pay  the  now  plaintiffs  th^ir 
costs  ($16  40)  out  of  assets  in  her  hands,  as  executrix 
aforesaid.  And  the  breach  alleged  is,  that  the  defend- 
ants, nor  either  of  them,  though  well  knowing  the 
premises,  and  often  so  requested  to  do,  have  not  paid 
the  said  judgment,  nor  the  damages  and  costs  aforesaid, 
or  any  part  thereof,  nor  the  said  $200,  &c.  &c. 

A  demurrer  to  the  declaration  was  overruled,  and  de- 
murrers to  four  pleas,  filed  by  the  defendants,  were 
sustained;  and  the  defendants  saying  nothing  further 
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Mahan&c.       jj^  ]jQ^Y  of  the  action,  an  enquiry  of  damages  was  had, 

TYPIWQ8  &c.      and  a  judgment    rendered  against  the  defendants  for 

the  debt,  in  the  declaration  mentioned,  to  be  discharged 

by  the  payment  of  $127  60,  the  damages  assessed  by 

the  jury. 

The  pleas  all  aver,  in  terms  more  or  less  specific,  that 

b  nd  ^executed  ^^^  injunction  was  obtained  by  said  Lucy  Ann,  as  ex- 

by  an  executor  ecutrix  of  R.  P.  Mahan,  to  enjoin  a  judgment  against 

menAgainsthim  her  in  that  character,  founded  upon  a  note  of  said  Rob- 

ma"" facie  ^ulon  ^^^t  P.,  and  not  upon  any  promise,  undertaking,  liabil- 

Rood  considera-  j^y  or  indebtedness,  of  said  Lucy  Ann ;  and  that  the 

lion,  and  a  plea      -^ '  J  •> 

averring  only  bond  sued  on  was  executed  for  obtaining  said  injunc- 
out  considera'  tion,  and  for  no  other  consideration ;  and  the  first  plea 
concludes  that  the  same  was  executed  without  any 
good  or  valuable  consideration.  But  upon  the  face  of 
the  declaration  and  bond,  the  suspension  and  delay  of 
execution  to  be  produced  by  the  injunction  were  prima 
facie,  at  least  a  sufficient  consideration  for  the  execu- 
tion of  the  bond.  And  there  being  nothing  in  this  plea 
to  show  that  it  was  not  so,  it  was  properly  adjudged 
bad.  This  plea  does  not  contain  facts  sufficient  to  de- 
feat the  action,  if  in  any  case  an  executor  may  be  re- 
quired to  execute  a  bond  as  preliminary  to  obtaining  an 
injunction  against  him  in  his  fiducial  capacity.  W,e  are 
not  prepared  to  say  that  a  bond  may  not  be  required  as 
the  condition  of  obtaining  such  an  injunction,  or  that 
even  if  it  should  be  more  comprehensive  than  it  need 
have  been,  it  is  therefore  illegal  and  void,  or  without 
consideration. 

The  second  plea,  in  addition  to  the  facts  already  sta- 
ted, avers,  in  substance,  that  the  defendants  executed 
the  bond  under  the  mistaken  belief  that  said  Lucy  Ann, 
ns  executrix,  could  not  obtain  an  injunction  without  ex- 
ecuting such  bond.  This  plea  does  not  say  that  the 
bond  was  not  required  by  the  Chancellor  as  the  condi- 
tion of  the  injunction  being  granted.  It  therefore  rests 
upon  the  single  position  implied  in  it,  that  an  executor 
cannot  be  legally  required  to  execute  a  bond  on  ob- 
taining such  an  injunction  as  this,  and  that  the  bond 
executed  under  such  requisition  is  void. 
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This,  as  already  said,  we  cannot  admit.  The  statutes  Makaw  tc. 
of  1796  and  1798  (StattUe  Lawy  809-10,)  make  no  ex-  TrpiHQg&tf. 
ception  or  exemption,  but  require  that  when  an  injunc-  Executonmay 
tion  is  ordered  the  complainant  or  complainants  shall  execate  injoiic- 
give  bond,  &c  And  although  thiere  .may  not  be  as  iig?a^"of'i7«6 
much  reason  as  in  other  cases  for  requiring  bond  from  Jo^^j^p^^J^?^ 
an  executor  or  administrator  who  has  already  execu-  executors  obui- 
ted  bond  under  public  authority  for  the  due  adminis- 
tration of  the  assets,  it  does  not  follow,  that  they  are 
to  be  excepted  from  the  statute  by  construction,  nor 
that  they  ought  to  b.e  exempted  by  the  Legislature, 
unless  some  further  provision  be  made  for  the  security 
of  the  creditor.  Executors  do  not  always  give  securi- 
ty for  the  performance  of  their  duties,  this  being  some- 
times dispensed  with  by  their  testators.  And  if  it  is 
to  be  assumed  that  the  security  given  upon  the  quali- 
fication of  the  executor  or  administrator  is,  in  every 
instance,  sufficient  when  he  is  received,  it  cannot  be 
assumed  that  this  continues  invariably  to  be  the  case, 
or  that  as  soon  as  the  security  becomes  doubtful  or  in- 
sufficient, a  new  one  is  required  and  given,  or  that  the 
executor  or  administrator  seeking  an  injunction  will 
disclose  in  his  bill  the  fact  either  that  he  gave  no  secu- 
rity, or  that  the  security  given  has  become  doubtful  or 
insufficient. 

Then  conceding,  as  we  are  inclined  to  do,  that  if  an 
executor  conceives  that  the  interest  of  the  estate 
which  he  represents  can  only  be  maintained  by  sus- 
pending the  proceedings  of  a  particular  creditor  until 
the  matter  of  right  can  be  heard  in  equity,  he  should 
be  allowed  to  obtain  an  injunction  for  this  purpose  up- 
on the  responsibility  of  the  estate  for  whose  benefit  he 
is  acting,  and  without  incurring  other  responsibility  on 
his  part  than  for  the  due  administration  of  the  assets;  litill 
it  would  seem  to  be  unreasonable  that  the  creditor  who 
is  diligently  prosecuting  his  remedy  upon  the  assets, 
should  be  subject  to  the  legal  obstruction  presented  by 
an  injunction,  without  special  or  direct  security,  that 
when  the  obstruction  being  found  wrongful  is  removed, 
he  will  not  find  himself  in  a  worse  condition  than  if  he 
Vol.  X.  45 
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Mahan&c.  had  not  been  impeded;  and  it  would  seem  to  bfe  just 
Tromos  &c,  and  reasonable  that  the  law  which  authorizes  the  ob- 
struction for  the  benefit  of  the  decedent's  estate  should 
furnish  an  indemnity  to  the  creditor  by  requiring  from 
the  representative  of  the  estate  a  bond  which  shall  se- 
cure the  due  application  of  the  assets,  whereby  if  his 
debt  might  and  should  have  been  paid  if  it  had  not 
been  enjoined,  it  may,  when  the  injunction  is  dissolved, 
still  be  paid  together  with  the  ordinary  remuneration 
for  the  delay  and  expense  which  has  been  incurred,  so 
far  as  there  were  assets  at  the  date  of  the  injunction, 
or  afterwards,  which  in  the  due  course  of  administra- 
tion should  be  applied  to  this  purpose.  Such  a  bond,  it  is 
true,  would  be  but  ancillary  to  the  original  executorial 
bond.  But  it  would  have  specific  relation  to  the  debt  en- 
joined, and  would  furnish  a  specific  remedy  and  a  specific 
security  for  the  due  application  of  thcassets,  so  far  as  that 
debt  is  concerned.  Which,  while  as  already  shown,  it 
seems  to  be  in  all  coses  proper,  i^;  or  may  in  many  cases  be 
necessary  for  the  security  of  the  creditor  who  is  ob- 
structed and  delayed.  And  the  law  makes  no  discrim- 
ination between  the  cases,  and  furnishes  no  means  for 
making  it,  on  the  ground  of  the  previous  security  be- 
ing or  not  being  sufficient.  Nor  do  we  perceive  any 
greater  reason  for  not  requiring  this  additional  and  spe- 
cific security  from  an  executor  who  has  already  given 
bond  for  a  due  administration,  than  there  would  be  for 
not  requiring  new  security  from  an  individual  who  has 
already  secured  the  debt. 

With  these  views  of  the  subject,  we  are  not  prepar- 
Injunction  bonds  ed  to  follow  the  cases  referred  to  in  Virginia  and  Indi- 

by        executOFB  o 

■honid  secure  to  ana,  to  the  extent  of  determmmg  that  an  executor  or 
thcrfghtswidfe-  administrator  is  entitled  to  an  injunction  without  en- 
^a  ^°resuit?ng  Bering  into  any  new  bond  for  the  purpose.  But  we  ad- 
from  an  unsuc-  niit  the  force  of  those  cases  in  demonstrating  the  impro- 

oessful  prosecu-        .  .  .         .      /•  i      .  .  i.  i 

tion  of  Uie  in-  priety  ofrequirmg  the  fiduciary  to  mcur  a  direct  personal 
istedatTuobten-  responsibility  for  the  debt  of  the  estate  which  he  rep- 
its°'d°issd^u°ion^  rcsents  as  the  condition  of  his  obtaining  an  injunction  for 
to  tfio  extent  of  the  protection  of  the  estate  from  what  he  conceives  to 

assets  at  Its  ob-  ^  ,  , 

tcniion^and  to  bc  au  lucquitable  and  unjust  demand.    And  as  thestat- 
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utes  make  no  discrimination  in  the  requisition  that  the 
complainant  obtaining  an  injunction  shall  give  bond, 
&c.,  the  difference  between  the  cases  of  an  executor 
enjoining  a  judgment  against  him  in  that  character 
which  affects  the  assets  only,  and  an  individual  enjoin- 
ing a  judgment  for  his  personal  debt,  would  seem  to 
indicate,  not  that  the  bond  should  be  altogether  dis- 
pensed with  in  the  former  case,  which  would  violate 
the  letter  of  the  statute,  but  that  the  bond  should  be 
adapted  to  the  nature  of  the  case  and  bind  the  execu- 
tor and  his  surety,  in  case  the  injunction  should  be 
found  wrongful  and  be  dissolved,  (fcc,  to  pay  the  judgr 
ment,  &c.,  out  of  assets  in  the  due  course  of  adminis- 
tration, to  the  extent  that  the  same  might  be  properly 
applied  thereto.  Such  a  bond  would  secure  the  cred- 
tor  against  loss  from  a  maladministration  of  the  assets 
to  his  prejudice  during  the  pendency  of  the  injunction, 
and  in  fact  against  any  loss  which  might  properly  be 
attributed  to  the  improper  suspension  of  his  legal  rem- 
edy. Such  a  bond  binding  the  executor  and  his  surety 
personally,  so  far  as  the  debt  enjoined  is  concerned,  for 
the  due  administration  of  the  assets  from  the  date  of 
the  bond,  and  securing  the  creditor  from  loss  by  subse- 
quent mal-administration  to  his  prejudice,  is  all  the  se- 
curity that  he  can  justly  demand  from  the  law  which 
authorizes  the  suspension  of  his  remedy,  and  is  all  that 
in  our  opinion,  the  statute,  construed  with  reference  to 
the  peculiarities  of  the  case,  intended  to  require  or  au- 
thorize. 

This  construction  of  the  statute  does  not  sustain  the 
second  plea,  w4iich  was  properly  adjudged  to  be  insuf- 
ficient, because  it  assumes  that  no  bond  should  have 
been  or  could  be  required  of  the  executor  upon  grant- 
ing the  injunction.  But  it  is  evident  that  to  an  action 
on  a  bond  limiting  the  obligation  of  the  obligors  in  the 
manner  above  described,  and  in  which,  according  to 
our  construction  the  statute  should  be  understood  as 
limiting  it  in  the  case  of  executors  and  administrators, 
a  plea  of  plene  administravitj  or  a  plea  showing  that 
the  executor  had  no  assets  unadministered  at  the  date 


Mahan  &c. 

vs 
Ttdinos  &c. 

Ihat  extent  sho*d 
the  surety  be 
bound  also. 
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BIahah&c.  of  the  bond,  nor  at  any  time  afterwards,  would  be  a 
Ttpiwqi&c.  sufficient  answer,  since  it  would  show  that  there  had 
been  no  breach  of  the  condition,  but  that  there  never 
had  been  any  assets  to  which  this  bond  could  apply;  or 
that  if  there  ever  had  been  any,  they  had  been  duly 
and  legally  administered  by  appropriating  them  to  oth- 
er purposes  rightfully  preferred  to  the  plaintiff's  de- 
mand. Then  the  third  and  fourth  pleas,  besides  aver- 
ing  all  the  facts  contained  in  the  first  and  second,  and 
others  not  necessary  to  be  noticed,  go  on  to  aver  in  the 
m6st  positive  and  explicit  terms,  that  the  said  Lucy 
Ann  hath  fully  administered  all  the  goods  and  chattels, 
money,  effects,  rights,  and  credits  of  the  said  R.  P.  Ma- 
han  which  ever  came  to  her  hands,  and  that  she  had 
not,  at  the  date  of  the  bond,  nor  at  the  commence- 
ment of  the  suit  in  which  the  judgment  enjoined  was 
obtained,  nor  at  any  time  afterwards,  any  goods,  chat- 
tels, rights,  credits,  money,  or  effects,  which  were  of 
the  said  Robert  P.  at  the  time  of  his  death. 

If  the  obligors  are  absolutely  bound  by  the  writing 
sued  on,  to  pay  the  judgment,  &c.,  in. case  the  injunc- 
tion should  be  found  wrongful  and  be  dissolved,  these 
pleas  do  not  meet  nor  avoid  this  obligation,  and  are  no 
answer  to  the  action.  But  if  the  obligation  extends 
only  to  the  due  administration  of  the  assets,  and  makes 
the  obligors  personally  liable  to  the  plaintiffs  only  to 
.  the  extent  of  a  maladministration  to  their  prejudice, 
then  not  only  are  these  two  pleas  good,  as  showing 
that  there  has  been  no  breach,  and  consequently  that 
there  is  no  personal  liability  for  the  judgment,  &c.,  on 
the  part  of  the  obligors,  but  the  declaration  is  insuffi- 
cient, because  whileitis  grounded  on  the  supposed  person- 
al liability  of  the  obligors,  and  alleges  for  breach  the  non- 
payment by  them  of  the  judgment,  damages  and  costs, 
and  of  the  penalty  of  the  bond,  it  shows  no  fact  which 
made  them  personally  liable  to  pay  any  of  these  sums. 
If  the  defendants  are  personally  liable  only  in  case  of 
the  executor's  failure,  by  reason  of  mal-administration, 
to  pay  the  judgment,  &c.,  out  of  the  assets,  the  decla- 
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ration  should  aver,  in  some  form,  the  fact  upon  which       Mahah&c. 
their  liability  depends.  TTDnraifcc.  * 

The  question  of  the  sufficiency  of  the  pleas  and  of  a  dcdaration  on 
the  declaration,  is  thus  resolved  into  a  question  of  con-  J"n^  gTelf^'by 
struction  of  the  bond  itself,  or  rather  of  the  condition  *"  executor,  to 

'  Btay  a  judgment 

which  shows  the  real  duty  and  obligation  of  the  par-  against  him  as 

ties.     There  is  no  doubt  that  the  obligation  to  pay  the  vcr,  'in  atiuition 

penalty  is  personal  upon  the  obligors,  but  it  is  subject  J^eni of thejudg- 

to  the  condition  underwritten,  which  shows  that  its  «»en^  ^^^^  ^^e*^® 

'  .  were    assets   at 

whole  object  and  purpose  was  to  obtain  the  injunction  its  obtemion  and 
therein  referred  to,  that  said  injunction  was  obtained  by  the  executor, 
by  the  executrix  as  such,  and  that  the  bond  was  to  be  yermTnVbesfdes 
void  if  she,  as  executrix,  should  pay,  &c.  The  condi-  nonpayment  a- 
lion  does  not  recite  the  amount  and  character  of  the 
judgment  as  it  should  have  done.  But  it  may  be  fairly 
assumed,  from  the  recitals  just  noticed,  that  the  judg- 
ment was  against  the  said  Lucy  Ann,  as  executrix  only, 
which  is  rendered  more  certain  by  the  decree,  upon  the 
dissolution,  that  she  should  pay  the  damages  out  of  as- 
sets, which  is  stated  in  the  declaration.  And  the  pleas 
explicitly  aver  that  the  judgment  was  against  her  as  ex- 
ecutrix— and  one  of  them  goes  on  to  state  that  it  was 
to  be  levied  of  assets,  <fec.  But  we  think  all  this  is  to 
be  assumed  on  the  face  of  the  declaration,  and  indeed 
of  the  condition  itself.  And  as  the  condition,  though 
in  form,  expressing  only  the  condition  on  which  the 
bond  is  to  be  void,  is,  in  fact,  intended  and  understood 
to  designate  the  duty  to  be  secured  by  the  bond,  and 
the  failure  of  which  is  to  constitute  a  breach  of  the  con- 
dition, and  thus  to  give  a  cause  of  action,  the  question 
is  whether  this  condition,  expressing  thsit  the  bond  is 
to  be  void  if  the  said  Lucy  Ann,  as  executrix,  should, 
in  case  the  injunction  be  wrongful,  pay  a  judgment 
against  her  as  executrix  and  enjoined  by  her  as  execu- 
trix, may  not  and  should  not  be  understood  as  referring 
wholly  to  her  character  and  duty  as  executrix ;  and 
whether  the  provision  that  if,  as  executrix,  she  should 
pay,  &c.,  the  bond  shall  be  void,  does  not  import  ac- 
cording to  the  usual  office  of  the  conditions  annexed 
to  bonds,  that  the  duty  intended  to  be  designated  and 
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IflAHAH  &c.  secured  by  the  bond,  was  that  of  paying,  as  executrix, 
"  TiMioff&c.  which  must  be  in  the  due  course  of  administration,  and 
would  of  course  bind  her  to  pay  only  out  of  the  assets, 
which  according  to  the  laws  of  administration  were,  or 
ought  to  have  been,  then  in  her  hands,  or  which  might 
aftewards  come. 

If  such  be  the  constructive  effect  of  the  bond,  it 
would,  as  already  shown,  meet  all  the  requisitions  of 
justice  and  of  the  statute,  securing  to  the  creditor  all 
that  he  can  rightfully  ask,  and  imposing  no  unjust  or 
oppressive  liability  on  the  executrix  and  her  surety* 
These  considerations  operate  strongly  in  favor  of  such 
a  construction,  and  whatever  might  be  the  case,  if  this 
were  a  private  instrument  executed  between  party  and 
party,  each  having  an  equal  right  to  prescribe  its  terms 
and  control  its  language,  we  are  of  opinion  that,  re- 
garding it  as  an  instrument  drawn  up  for  a  particular 
purpose  by  a  public  officer  under  the  command  of  the 
law,  and  executed  by  the  parties,  as  must  be  presumed, 
in  full  confidence  in  the  skill  and  fidelity  of  the  officer, 
it  should,  if  possible,  be  so  construed  as  to  accomplish 
its  proposed  objects  under  the  law,  of  furnishing  to  the 
creditor  the  contemplated  security,  without  imposing 
upon  the  other  party  any  greater  obligation  than  the 
law  intends  to  impose,  and  which  being  greater  than 
either  the  law  or  the  occasion  requires,  would  be  at 
once  unjust  and  oppressive.  We  are  further  of  opin- 
ion that  the  condition  of  this  bond,  may  and  in  view 
of  the  subject  matter,  and  of  its  manifest  object  and 
consideration,  and  of  the  circumstances  under  which  it 
was  executed,  and  of  the  law  requiring  it,  should  be 
construed  as  imposing  no  other  duty  than  that  of  pay- 
ing, as  executrix,  out  of  assets,  if  there  be  any  appli- 
cable to  the  debt  enjoined,  and  that  if  there  are  no  as- 
sets thus  applicable,  the  non-payment  is  no  breach  of 
the  duty  intended'  to  be  secured,  and  no  breach  of  the 
condition  of  the  bond. 

In  corroboration  of  these  views  and  of  the  conclu- 
sion just  stated,  we  refer  to  the  case  of  Slaughter j  4^. 
vs  M'Clain^  4^.,  (I  A.  K,  Marsh.  485,)  in  which  the 
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Chief  Justice,  delivering  the  opinion  of  the  Court,  uesd 
the  following  language :  "According  to  the  statutory 
provisions  of  this  State,  a  judgment,  in  most  cases, 
against  an  executor  or  administrator,  must  be  rendered 
to  be  levied  of  the  estate  of  the  testator  or  intestate, 
and  there  can  be  no  doubt,  where  an  injunction  is  ob- 
tained to  stay  proceedings  upon  such  a  judgment,  that 
the  executor  or  administrator  should,  in  general,  only 
be  required  to  execute  a  bond  to  discharge  the  judg- 
ment, in  case  the  injunction  should  be  dissolved,  out  of 
the  estate  uf  the  testator  or  intestate ;  and  in  an  action 
upon  a  bond  of  that  description,  we  apprehend  pkne 
administravet  might  well  be  pleaded."  Anil  in  a  sub- 
sequent part  of  the  opinion,  in  supporting  the  conclu- 
sion that  in  that  case  the  obligors  had  bound  them- 
selves personally  to  pay  the  judgment,  (which  was  said 
to  be  proper  in  some  cases,)  the  Court  sa|rs:  "For  the 
condition  of  the  bond  is  not  that  Slaughter  shall  pay, 
as  administrator,  or  that  the  payment  shall  be  made 
out  of  the  estate  of  the  deceased,  but  they  are  both 
bound  jointly  and  severally  to  pay  the  money  without 
any  limitation  or  restriction  as  to  the  fund  or  the  man- 
ner in  which  the  payment  is  to  be  made."  The  clear 
implication  is  that  if  the  condition  had  been  (as  in  this 
case)  that  Slaughter  shall  pay  as  administrator,  tha 
construction  of  the  bond  would  have  been  different. 
And  as  the  obligation  of  the  surety  is  clearly  not  great- 
er than  that  of  the  principal,  both  are  entitled  to  the 
same  construction  and  are  subject  to  the  same  restric- 
ted and  contingent  liability. 

It  follows  that  the  declaration  should  have  been  ad- 
judged insufficient  upon  the  demurrer  to  it,  and  that  if 
it  were  drawn  as  it  should  be,  the  third  and  fourth  pleas 
would  each  be  a  sufficient  answer.  And  as  the  demur- 
rers to  each  of  the  pleas  reaches  the  declaration,  the 
defendants  were  entitled  to  judgment  on  the  demur- 
rers, on  the  ground  that  the  declaration  is  insufficient. 

Wherefore,  the  judgment  is  reversed  and  the  cause 
remanded  with  directions  to  overrule  the  demurrers  to 
the  pleas  on  the  ground  that  the  declaration  is  bad, 


Mahan  &c. 

V9 

Ttsinos  &c. 


Where  Ihe  de- 
claration is  de» 
fective.a  demur- 
rer to  pleas  sho'd 
be  overruled  be- 
cause of  the  de- 
feet  in  the  decla- 
re* Jon. 
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Mabsh*!  Hxiiis 


and  unless;  the  plaintiff  should  amend  his  declaration,  to 
Mamh'i  Dbv*b.  render  judgment  in  bar  of  the  action. 

Riisseau  4*  Elliott  for  plaintiffs;  Morris  for  defendants. 


Obm  8fl0 

2_2i  Chancery.        Marsh's  Heirs  vs  Marsh's  Devisees. 

Case  97.  Error  to  the  Bourbon  Circuit. 

Wills.    Personal  Estate.    Its  exoneration  from  Debts* 
July  il.  Chief  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  by  a  portion  of  the  heirs  of  N. 

The   nuesiion  Q^  Marsh  against  his  devisees  and  his  administrator  with 
presented  m  the  »  ,      .         ,  .  r    t 

case.  the  Will  annexed,  to  obtam  admmistration  of  the  per- 

sonal estate  of  the  testator;  and  the  bill  having  been 
dismissed,  i\^  sole  question  presented  for  our  consider- 
ation is  whether  the  decedent  has  by  his  will  exonera- 
ted his  pei*sonal  estate  from  the  payment  of  debts  and 
legacies,  and  thrown  the  whole  burthen  upon  the  real 
estate. 

This  question  has  occurred  very  frequently  in  the 

The  decision  of  English  Chancery,  and  the  result  of  the  cases  seems  to 

the  English    ,      ^i     .       ,.,  ,       ,  ,  .       , 

Courifl  of  Chan-  be  that,  although  the  personal  estate  is  the  primary 
tMtotormay,  bl!  ^^^  natural  fund  for  payment  of  debts  and  legacies,  the 
oT^heirs^aMaw  ^^stator  may,  as  between  the  devisees  or  heir  on  the 
on  «Qe  side,  and  one  side,  and  the  legatees  or  distributees  on  the  other, 
tiihntees  on  the  change  the  order  of  liability  and  make  the  debt^  and 
thc^order  of*iS  legacies  fall  exclusively  upon  the  real  estate,  to  the  en- 
the^SebufamTle^  ^*^®  exoneration  of  the  personalty.  To  produce  this 
^acies  fall  ex-  effect,  however,  it  must  not  only  appear  that  he  has 
the^*4al  estate^  charged  the  real  estate,  but  also  that  he  has  discharged 
oneifttion'of  Sie  ^r  exonerated  the  personalty  from  its  natural  and  ap- 
peisonaliy.  propriate  burthen.    And  whether  he  has  done  so  in 

the  particular  case,  is  the  precise  point  of  enquiry. 
It  seems  formerly  to  have  been  held  that  the  person- 
In modern  cases  &!  estate  was  not  exonerated,  unless  the  testator  ex- 
the* intention Vo  P^^ssly  declared  such  to  be  his  intention.    In  more  mod- 
exonerate     the  ern  cases,  however,  it  is  held  that  though  there  be  not 

personalty      ap-  i        r  ..  ./.•.. 

pear  so  plainly  expiess  words  ot  exoneration,  yet  if  the  mtention  to 
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exonerate  appear  so  plainly  upon  the  whole  will,  or  by  MA»»H'i«H«aii 

any  part  of  it-,  as  to  convince  the  mind  of  the  Judge,  Mabih's  Vxv'm. 

that  intention  should  be  carried  into  effect.    A  variety  upon  ihe  face  of 

of  circumstances  or  expressions  have,  in  different  cases,  ^^  to  ^convUice 

been  taken  as  sufficiently  demonstrative  of  intention,  ?io  ™^°1  °/  ^^ 

''  Judge  y  ihat    m- 

one  way  or  the  other.  But  in  Booth  vs  Blundel^  (1  Jtfer-  tentiou  should  be 

ivale^s  Ch,  Rep.  192,)  Lord  Eldon  shows  that  the  same  fe^Tt2  wuiiamB 

words  or  clauses  in  different  wills  have,  by  different  Judg-  Jo47-M^^^^iam 

es,  been  taken  as  authorizing  opposite  inferences  when  on  Assetf,  chap. 

1.11  .  Til  ,     ,        .    .  ,      /.  3,  9ec.  6,   chap. 

compared  with  the  entire  will,  and  that  it  is  only  from  6,  «er.  2,  8  90/. 


the  whole  will  that  the  effect  of  particular  clauses  can 
be  determined,  and  the  intention  satisfactorily  deduced. 
In  Ancaster  vs  Mayer^  Lord  Thurlow,  after  analysing 
the  will  and  stating  inferences  from  its  different  clauses, 
said :  "The  true  ground  upon  which  I  proceed,  is  not 
upon  any  of  these  criticisms,  but  simply  upon  the  rule 
of  law,  the  testator  not  having  declared  #y  express 
words,  or  by  any  other  declaration  which  would  tend, 
in  law,  to  the  purpose  of  preserving  the  personal  es- 
tate for  any  given  purpose  whatever."  It  might  be  iur 
ferred  from  the  rule,  as  thus  laid  down,  that  the  per- 
sonal estate  would  not  be  exonerated,  unless  it  appear- 
ed, by  the  will,  that  it  was  intended  to  be  preserved 
for  some  given  purpose.  But  it  was  said  by  the  Master 
of  the  Rolls,  in  Hancox  vs  Abbey ^(Vl  Vesey^  1S6,)  that 
"the  intention  (to  exonerate)  may  be  found,  not  mere- 
ly iif  the  mode  in  which  the  personal  estate  is  given, 
but  also  in  the  mode  in  which  the  real  estate  is  given ; 
for  the  real  estate  may  be  so  appropriated  to  the  pay- 
ment of  the  debts  as  to  show  a  clear  intention  that  it 
shall  not  be  a  burthen  upon  any  other  fund ;  though  an 
intention  to  exonerate  the  personal  estate  is  not  in  any 
other  way  expressed."  He  goes  on  further  to  say : 
"It  is  true,  that  a  devise  to  sell  for  payment  of  all  debts 
shall  not  exonerate  the  personal  estate.  That  shows 
nothing  more  than  an  intention  that  all  debts  shall  be 
paid,  and  the  real  estate,  if  that  be  necessary,  shallbe 
applied.  But  the  direction  to  apply  a  particular  por- 
tion of  the  real  estate  to  the  payment  of  one  particu- 
lar debt,  affords  a  very  different  inference."  And  it 
Vol.  X.  46 
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Mamr'8  HutiiB   ^jjg  jjj  ^i^^  of  such  a  case,  that  the  remark  first  quoted 

Marbh's  Dmv'B.   from  him,  was  doubtless  made. 

With  this  view  of  the  general  doctrines  on  the  sub- 
ject, which,  with  a  reference  to  numerous  cases,  will 
be  found  in  2  William^s  on  Executors^  p.  1047  to  1054, 
and  in  Ram  on  Assets,  chap.  3,  sec.  5,  and  chap.  6, 
sec.  2,  8  vol.  of  Law  Library,  we  pass  to  a  statement 
of  the  will  itself,  on  which  the  question  in  this  case 
arises. 
The  will  first  notices  that  a  farm  which  had  been 

win  dtir^  ^^**  purchased  by  himself  and  his  brothers  T.  and  B.  for 
their  sister  R.  had  been  conveyed  to  him,  and  he  de- 
sires that  it  be  held  by  his  brothers  in  trust  for  her  and 
her  heirs.  He  then  gives  to  his  said  sister  R.  the  sum 
of  $2000,  payable  in  three  years,  to  be  held  by  his  said 
brothers  in  trust  for  her,  and  at  her  death  to  go  to  her 
children  aSd  descendants,  if  any.  To  his  nephew  A. 
C.  he  gives  $500,  to  be  paid  in  five  years.  To  B.  R. 
$1000,  to  be  paid  in  one  year;  and  at  the  end  of  the 
will  he  gives  to  his  namesake,  N.  K.,  $500,  to  be  paid 
in  six  years;  and  to  his  brother  T.,  in  trust  for  J.  C,  his 
Pioneer  jenny,  &c.  After  the  three  first  legacies,  the 
will  emancipates  a  female  slave,  with  certain  direction^ 
as  to  her  treatment,  &c.  &c.,  and  then  proceeds  as  fol- 
lows: 

"I  devise  to  my  brother  Benedict  B.  Marsh,  as  my 
trustee,  the  farm  on  which  I  live  and  the  slaves  I  own, 
to  him  and  his  successors  forever,  subject  to  the  fol- 
lowing condition :  he  is  to  sec  that  my  slaves  are  well 
treated  and  attended  to  and  properly  worked  and  man- 
aged as  long  as  they  live,  and  all  the  children  of  said 
slaves,  bom  after  my  death,  shall  be  raised  and  attend- 
ed to  by  my  said  trustee,  until  they  are  twenty-one 
years  old,  and  as  they  respectively  attain  to  that  age, 
they  shall  be  free.  He  shall  pay  all  of  my  debts  and  leg- 
acies as  they  fall  due,  and  the  balance  of  the  yearly 
proceeds  of  the  farm  and  slaves  shall  belong  to  the  said 
Benedict,  to  be  used  as  his  own,  but  he  is  not  to  have 
the  liberty  to  sell  the  land  or  the  slaves.  My  object  is 
that  the  land  and  the.  slaves  shall  be  kept  together  uti- 
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Ul  the  slaves  to  be  born  shall  be  raised  and  liberated.  I  Mah»h'«  Hsm 

VS 

do  not  expect  my  said  trustee  to  live  to  see  the  end  of  Marsh's  Dkv'«. 
it,  but  I  vfish  him  to  appoint  a  suitable  trustee  to  hold 
and  manage  the  farm  for  tife  purposes  aforesaid,  the 
children  or  heirs  of  said  Benedict  to  have  the  proceeds 
after  paying  the  trustee  a  reasonable  compensation ; 
and  as  soon  as  the  slaves  are  all  liberated,  the  fee  sim- 
ple title  in  the  said  land  to  vest  in  the  said  Benedict's 
heirs  at  law  to  be  held  by  them  forever." 

This  is  the  entire  substance  of  the  will,  and  a  tran- 
script of  so  much  of  it  as  relates  to  the  real  estate. 
The  will  makes  no  bequest  of  any  part  of  the  personal 
estate  except  the  gift  of  the  Pioneer  jenny.  It  makes 
no  disposition  of  the  residue,  names  no  executor,  and 
with  the  single  exception  of  the  Pioneer  jenny,  is  whol- 
ly silent  as  to  the  .personalty.  Then  it  must  be  left  to 
its  natural  condition  and  to  the  dispositioiki^which  the 
law  makes  of  it,  for  payment  of  debts  and  legacies,  un- 
less the  clauses  relating  to  the  real  estate,  by  making 
that  the  exclusive  fund  for  such  payment,  necessarily 
exonerate  the  personal  estate,  either  wholly  or  so  far 
as  the  real  estate  will  go,  and  thus  leaves  the  personal- 
ty or  the  residue  of  it  subject  to  distribution.  But  it 
would  seem  strange  that  if  the  testator  intended  thus 
to  exonerate  the  personal  estate,  he  did  not  make  some 
disposition  of  it,  or,  in  the  words  Lord  Thurlaw,  de- 
clare or  evince  some  purpose  of  the  exoneration. 

There  is  force  too  in  the  argument  that  as  so  much  The  fact  that  no 
care  was  taken  to  place  the  property  of  his  sister  R.  in  made  of  the  per"- 
trust  for  her  and  her  children,  it  is  strange  that  the  tes-  g^jong^'  ciicum* 
tator  should  not  have  secured,  in  a  similar  manner,  her  fi*"^®  .  w»nst 

the       inference 

portion  of  the  personalty,  if  he  had  intended  or  expect-  that  it  was  the 
ed  it  to  be  free  from  its  liability  to  debts,  <fec.,  and  sub-  tSstaiorto^exon^ 
ject  to  distribution.    From  these  considerations  and  u'may^' not "^e 
from  the  fact  that  no  provision  is  made  for  personal  ex-  conclusirc. 
penses,  which  devolve  naturally  upon  the  personal  es- 
tate, the  inference  is  suggested  that  the  testator  intend- 
ed and   expected  the  personalty  to  remain  under  its 
proper  legal  liability  for  debts  and  expenses,  or  that  he 
did  not  think  of  it,  or  that  he  may  have  supposed  that 
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Majuh'b  Hams  }n  making  his  brother  Benedict  his  trustee,  he  was  mak- 
Maxsh'b  Djbv'i.  Ing  him  executor  with  power  over  the  personalty.  But 
conceding  that  although  the  personal  estate,  with  the 
exception  of  one  item,  remains  wholly  undisposed  of 
and  unnoticed,  the  inferences  above  stated  are  not  de- 
cisive ;  and  that  although  there  is  wanting  the  declara- 
tion of  a  purpose  for  exonerating  the  personalty  which 
Lord  Thurlow  deemed  necessary,  it  may  yet  be  ex- 
onerated, still  it  must  be  adm  itted  that  under  the  cir- 
cumstances stated,  the  personal  estate  cannot  be  dis- 
charged in  the  absence  of  any  express  declaration  to 
that  effect,  unless  by  such  manifest  appropriation  or  ex- 
clusive charge  of  the  debts  and  legacies  upon  the  real 
pstate,  as  leaves  no  room  for  rational  doubt  that  the 
testator  intended  the  real  estate  to  bear  th  e  entire  bur- 
then. Docs  the  disposition  made  of  the  real  estate  fur- 
nish demonstration  of  such  an  intention? 

In  looking  to  the  will  for  an  answer  to  this  question. 
The  withdrawal  we  find  that  the  real  estate  and  slaves,  so  far  from  being 
JSf  th??eii  esmte  directly  appropriated  to  the  payment  of  debts  or  lega- 
^ent  of^  debL"  ^'®^'  ^^^'  ^^  ^  great  extent,  withdrawn  from  liability  for 
and  lewcies,  by  them  by  the  prohibition  of  any  sale  of  either.  And, 
appropriation  to  instead  of  the  land  being  devised  in  trust  for  the  pay- 
?idso  TcTrcuml  ment  of  debts  and  legacies,  the  primary  object  of  the 
stance     against  ifusi  is  evidentlv  to  carry  out  the  testator's  plan  for 

tho     conclusion  -  -^  n  t  x  r- 

that  the  intention  the  treatment  and  management  of  his  slaves,  and  for 
th^rca?,  and  ex-  the  emancipation  of  their  offspring.     The  land  is  a p- 
■onft?Mta^e/""  propriated  primarily  to  this  purpose  without  the  power 
of  alienation  for  a  period  which  might  extend  to  sixty 
or  seventy  years  after  the  testator's  death.     It  Is  only 
the  annual  profits,  after  supporting  the  slaves,  old  and 
young,  that  are  free  from  this  trust.     And  even  this 
surplus,  if  any,  is  not  expressly  appropriated  to   the 
payment  of  debts  or  legacies.     There  seems,  therefore, 
•  to  be  no  plausible  ground  for  saying  that  the  personal 

estate  is  clear  or  necessarily  exempt  by  the  disposition 
made  of  the  real  estate,  unless  it  is  to  be  understood 
that  the  devise  to  the  trustee  or  to  his  heirs  is  on  con- 
dition of  his  or  their  paying  the  debts  and  legacies. 
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Bat  the  tnistee  himself  is  to  have  no  benefit  from  the  ••*«•»''  *•■»• 

devise,  unless  it  be  the  balance  of  the  proceeds  of  the  Mabih'!  !)»▼'■« 
farm  and  slaves ;  and  certainly  there  is  nothing  on  the 
face  of  the  will  to  show  that  these  proceeds  will  pay 
the  debts  and  legacies  as  they  become  due,  or  that  they 
would  even  keep  down  the  interest,  or  enable  the  trus- 
tee to  borrow  the  money  for  their  payment.  On  the 
face  of  the  will  the  legacies  amount  to  $4000,  payable 
on  an  average  in  about  three  years;  and  by  the  answer 
of  the  trustee,  who  is  also  the  administrator,  and  whose 
statements  are  admitted  for  the  purpose  of  this  ques- 
tion. It  appears  that  the  debts  exceed  $11,000,  while 
the  personal  estate  is  only  between  $6,000  and  $7,000 ; 
that  the  annual  rent  of  the  land  would  be  about  $600, 
and  the  hire  of  the  available  slaves  would  probably 
amount,  at  present,  to  little  more  than  enough  to  sup- 
port such  as  are  incapable  of  labor,  or  at  any  rate  not 
to  enough,  with  the  annual  rent  of  the  farm,  to  pay  six 
per  cent,  on  the  amount  of  debts  and  legacies.  The 
land  itself  is  worth  about  $23,000.  But  it  is  not  to  be 
sold. 

The  debts  were  due  at  the  death  of  the  testator,  or  ^  The  amount  of 
at  the  end  of  six  months  from  the  grant  of  administra-  ihcteitaio"and 
tion,  within  which  no  suit  could  be  brought  against  the  piarLig  *in   Se 
administrator.     Then,  as  it  is  at  least  doubtful  wheth-  cm«,  aUo  con- 
er  the  proceeds  of  the  land  and  slaves,  kept  together  as  ing  at  the  inten- 
directed,  would  at  any  time  pay  the  interest  on  the  {awr,^^  on*  «?» 
debts  and  legacies,  or  enable  the  trustee  to  raise  the  Exoneration  ^i 
money  to  pay  them,  the  will  cannot  be  considered  as  the  personally. 
providing  the  means  of  payment  independently  of  the 
personalty.    It  should  not,  therefore,  be  construed  as 
requiring  the  trustee  to  pay  them  without  resort  to  the 
personalty  as  the  condition  of  any  interest  in  the  land 
given  either  to  him  or  his  heirs,  unless  such  requisition 

*  be  unequivocally  manifested.  If  there  be  such  a  condi- 
tion without  the  means  of  compliance,  the  trustee 
might,  it  is  true,  avoid  the  burthen  imposed  upon  him. 

^ut  what  then  would  become  of  the  trust,  and  of  the 
debts  and  legacies?  These  last  would  still  have  to  be 
paid,  and  the  trust  for  the  benefit  of  the  slaves  should 
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*'***"*M  *^***  insome  way,  be  flubstanlially  carried  out.  And  when 
HAmm'a  hmv't.  this  should  be  accomplished  the  devise  to  the  heirs  of 
Bendict  would  take  effect.  In  the  meantime  the  debts 
and  legacies  would  be  paid  out  of  the  personalty,  and 
with  the  means  which  might  be  drawn  from  the  land 
and  slaves  with  as  little  violation  of  the  testator's  in- 
tention, with  respect  to  them,  as  might  be;  and  the 
question  would  come  at  last,  whether  the  real  estate, 
after  the  slaves  became  free,  should  reimburse  the 
amount  contributed  by  the  personalty,  which,  with  its 
interest,  might  exceed  the  value  of  the  real  estate. 

The  unreasonableness  and  futility  of  the  supposed  pro- 
vision for  paying  the  debts  and  legacies,  as  they  should  fall 
due,  without  resort  to  the  personalty,  affords  a  strong 
argument  against  the  existence  of  any  such  intention ; 
and  we  are  of  opinion  that  such  intention  is  not  dem- 
onstrated by  the  language  of  the  will.  It  is  true  the 
devise  of  the  farm  and  the  slaves  to  the  trustee,  Ben- 
dict, and  his  successors,  is  made  subject  to  the  follow- 
ing condition.  But  the  condition  immediately  follow- 
ing relates  wholly  to  the  management  and  treatment  of 
the  slaves,  and  to  the  liberation  of  those  bom  after  the 
testator's  death.  The  succeeding  sentence,  ''he  shall 
pay  all  my  debts  and  legacies  as  they  fall  due,  and  the 
balance  of  the  yearly  proceeds,  &c.,  shall  belong  to 
said  Benedict,"  &c.,  although  it  certainly  expresses  a 
duty  of  the  trustee  and  an  object  of  the  trust,  is  not  ne- 
cessarily embraced  under  the  word  condition,  unless 
that  word  be  understood,  as  it  probably  should  be,  as 
equivalent  to  the  word  trust,  and  as,  therefore,  merely 
referring  to  the  trusts  or  purposes  of  the  devise.  And 
if  the  land  and  slaves  had  been  devised  expressly  in 
.  trust,  to  manage  and  liberate  the  slaves,  as  directed  in 
the  first  of  these  sentences,  and  upon  the  further  trust* 
or  for  the  further  purpose  of  paying  all  the  debts  and  leg- 
acies as  they  fall  due  out  of  the  yearly  proceeds,  the 
balance  to  belong  to  the  trustee,  &c.,  a^d  denying  the 
power  of  sale.  This  would  have  amounted,  at  most,  to 
a  charge  upon  the  yearly  profits,  and  not  to  an  exoner- 
ation of  the  personalty,  (Ancaster  vs  Mayei%  supra^  and 
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11  Vtsey,  suprcy)  even  if  the  yearly  profits  were  suffi-  **^""** 


HxtBC 


v$ 


cient  to  raise  money  to  meet  the  charge.  And  much  Mahih*!  Dkv'8^ 
less  should  it  be  taken  as  an  exoneration  of  the  per- 
sonalty,  when  the  yearly  proceeds  are  inadequate  to 
the  payment  intended. 

But  the  will  does  not  say  he  shall  pay  out  of  the  an- 
nual proceeds,  which  in  fact  he  could  not  do.  As  the 
payment  could  not  in  any  manner  be  made  out  of  the 
annual  proceeds,  there  could  have  been  no  balance  af- 
ter such  payment,  and  the  inference  arising  from  the 
disposition  of  the  balance  following  immediately  upon 
the  direction  to  pay,  is  repelled.  How  then  was  it  in- 
tended that  the  trustee  should  pay?  Was  it  to  be  out 
of  his  own  estate  when  the  devise,  under  the  restric- 
tion imposed,  did  not  furnish  the  mean^  even  of  paying 
the  annual  interest,  and  would  probably  never  do  so? 
Or  was  he  to  do  it  by  means  of  the  proceeds  after  the 
application  and  the  exhaustion  of  the  personalty?  The 
first  alternative  would  suppose  the  imposition  of  a  bur- 
then without  recompense  and  without  even  the  means 
of  bearing  it.  The  last  only  supposes  that  the  testator 
might  have  considered  that  the  personal  estate  would, 
as  a  matter  of  course  and  of  law,  be  appropriated  to 
the  payment  of  debts,  and  that  the  legacies  being  post- 
poned by  the  will  might  be  paid  as  they  fell  due,  or 
that  he  might  have  considered  that  in  making  his  broth- 
er Benedict  trustee,  and  directing  him  to  pay  the  debts 
and  legacies,  he  was  in  effect  making  him  executor,  or 
at  least  designating  him  as  the  person  to  administer  his 
estate.  For  it  is  to  be  observed  that  he  not  only  fails 
to  appoint  an  executor,  eo  nomine^  and  not  only  makes 
his  brother  Benedict  a  trustee,  but  calls  him  his  (the 
testator's)  trustee.  And  in  fact  upon  the  face  of  the 
will  itself,  taking  into  consideration  the  omission  to  dis- 
pose of  the'  personalty,  or  to  appoint  an  executor,  and 
the  fact  that  the  land  itself  is  not  subjected  to  the 
payment  of  debts,  &c.,  but  both  land  and  slaves,  except 
the  annual  proceeds  actually  withdrawn,  and  the  pro- 
ceeds subjected  only  by  implication,  we  think  the  fair 
inference  is,  that  the  testator  supposed  he  was  giving 
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"m  ^""  '***  trustee  power  over  his  whole  estate,  and  in  effect 
MimiB't  D«v*8.  making  him  bis  executor;  and  that  the  requisition  that 
he  should  pay  the  debts»  &c.,  was  based  upon  this  idea, 
and  therefore  implied  a  subjection  of  the  personalty, 
as  well  as  of  the  annual  proceeds  of  the  land  and 
slaves  to  the  required  payment.  And  if  this  be  not  the 
proper  inference  from  the  whole  will,  we  should  adopt 
the  inference  that  the  testator  supposed  the  law  would 
apply  the  personalty  to  the  payment  of  debts,  &c.,  and 
intended  to  leave  it  subject  to  this  appropriation,  rath- 
er than  to  suppose  that  he  intended  to  impose  the  en- 
tire burthen  on  the  trustee,  when  be  was  not  furnish- 
ing him  the  means  of  bearing  it,  nor  any  fair  equiva- 
lent for  it. 

We  have  met  with  no  case  in  which  a  will  resembliag 
this  in  its  substantial  features  has  been  held  to  exoner- 
ate the  personal  estate,  nor  indeed  have  we  met  with 
uny  in  which  such  exoneration  has  been  effected,  with- 
out some  disposition  being  made  of  the  personalty  by 
the  will.  The  case  of  Bridgman  vs  Dove^  (1  Aikyns^ 
-200,)  is  a  strong  authority  in  favor  of  the  conclusion  that 
the  direction  in  this  will  that  the  devisee  in  trust  shall 
pay  the  debts,  &c.,  is  not  to  be  regarded  as  a  condition 
•throwing  the  whole  burthen  upon  that  devisee  or  upon 
the  land.  In  the  case  of  Miles  vs  Leighf  (3  Atkyns^ 
573.)  The  whole  personalty  was  bequeathed  to  testa- 
tor's wife,  and  his  land  devised  to  her  for  life,  and  the 
legacy  to  his  daughter  was  to  be  paid  to  her  in  twelve 
-months  after  his  son  R.  should  come  to  enjoy  the  prem- 
ises, and  if  R.  should  die  before  the  wife,  H.,  another 
son,  coming  to  the  possession  of  the  premises,  should 
pay,  &c.  Here  was  not  only  a  plain  intent  that  the 
person  who  possessed  the  real  estate  should  pay  the  leg- 
•cy,  which,  in  effect,  made  its  payment  a  condition  an- 
nexed to  the  estate,  but  the  additional  f&ct  that  the 
whole  personalty  was  bequeathed  away ;  and  the  con- 
clusion adopted  by  the  Chancellor,  that  the  personal  es- 
tate was  exonerated,  seems  to  be  unavoidable. 

There  is  not,  in  our  opinion,  any  such  clear  demon- 
stration, nor  in  fact  any  satisfactory  demonstration  ia 
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the  will  before  us,  that  the  testator  intended  to  answer 

the  payment  of  all  the  debts  and  legacies  out  of  the  Higootbotham* 

real  estate,  or  by  the  devisee  out  of  his  own  property,   

as  a  condition  of  the  devise  of  the  real  estate,  or  that 
he  intended  to  exonerate  the  personalty,  or  has  in  any 
way  done  it. 

Wherefore,  the  decree  is  affirmed. 

Smiths  and  B,  3f  A.  Monroe  for  heirs;  G.  Davis  for 
devisees. 


FoRc*    Cut* 
Higginbotham  vs  Higginbotham  &  Clarke,  and  Dbt. 

Error  to  the  Garrard  CiRcinT.  Ccue98. 

Possession,  Agent  and  Principal.  Tenants  at  will: 
JuDSE  Simpson  delivered  the  opinion  of  the  Court  July  3^ 

This  warrant  of  forcible  entry  and  detainer  was  sued  The  cue  suted« 
out  by  the  plaintiff  in  error  against  the  defendants,  who 
were  found  guilty  of  the  forcible  entry  and  detainer 
complained  of,  by  the  verdict  of  the  jury  in  the  coun- 
try. They,  thereupon,  traversed  the  inquisition  and 
carried  the  case  into  the  Circuit  Court,  and  upon  a  trial 
in  that  court,  a  verdict  was  rendered  in  their  favor,  the 
Court  having  instructed  the  jury  to  find  for  the  defend- 
ants, as  in  the  case  of  a  non-suit. 

The  facts  proved  upon  the  trial  were,  that,  by  virtue 
of  a  writ  of  habere  facias  possessionem  which  issued 
upon  a  judgment  in  ejectment  in  favor  of  the  plaintiff 
and  against  the  defendant  Higginbotham,  the  Sheriff 
went  upon  the  premises  in  contest  and  executed  the 
writ  by  delivering  the  possession  to  the  plaintiff,  who 
was  not  present  on  the  occasion,  but  who  was  repre- 
sented by  his  agent  Perry  Bates.  The  Sheriff  having 
found  the  defendant,  Sally  Clarke,  on  the'  premises, 
turned  her  out  of  possession  under  the  writ  against  her 
co-defendant.  It  appeared  by  the  proof  that  she  lived 
in  the  house  with  the  defendant  Higginbotham,  and  had 
been  so  living  at  and  previous  to  the  time  of  the  com- 
Vol/X.  47 
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HiooiMoTHAM    mencement  of  the  action  of  ejectment  against  him.   It 
HioonrBOTRAM A  did  not  appear  that  they  were  married,  nor  did  it  appear 

'■ —   that  she  had  any  title  or  claim  to  the  premises,  or  any 

right  to  remain  there,  except  at  the  will  or  sufierance 
of  the  defendant  Higginbotham.  Bates,  who  acted  as 
the  agent  of  the  plaintiff,  in  receiving  the  possession  of 
the  house  and  the  land  in  contest,  was  in  the  employ- 
ment of  the  plaintiff  under  a  contract  by  which  he  was 
entitled  to  certain  stipulated  wages  for  his  services,  and 
was  to  be  furnished  with  a  house  to  reside  in,  and  had 
been  directed  by  the  plaintiff  to  occupy  the  house  the 
possession  of  which  the  Sheriff  was  to  deliver  to  him 
by  virtue  of  said  writ.  Under  that  direction  and  as 
the  agent  of  the  plaintiff.  Bates  put  into  the  house, 
when  the  possession  of  it  was  delivered  to  him  by  the 
Shieriff,  a  wagon  load  of  his  own  property,  and  having 
fastened  the  door  of  the  house,  he  left  the  premises  for 
thS  purpose  of  going  after  his  family  and  the  balance 
of  his  property,  to  remove  them  to  the  same  place.  He 
returned  on  the  same  day  and  found  that  the  defend- 
ants, during  his  absence,  had  entered,  and  put  his  prop- 
erty out  of  the  house,  and  taken  possession  of  the  prem- 
ises in  contest.  The  plaintiff,  thereupon,  sued  out  this 
warrant  of  forcible  entry  and  detainer  against  them  in 
his  own  name. 

Two  questions  arise  upon  the  facts  in  this  case: 

1st.  Did  the  plaintiff  acquire  such  a  possession,  in 
fact,  as  enables  him  to  maintain  a  warrant  of  forcible 
entry  and  detainer  in  his  own  name? 

2d.  Had  the  Sheriff  a  right  to  turn  Sally  Clarke  out 
of  possession  by  virtue  of  the  writ  of  habere  facias 
against  Higginbotham? 

In  regard  to  the  first  question,  if  the  possession  was 
If  a  Sheriff  on  actually  delivered  by  the  Sheriff  to  the  agent  of  the 

executing  a  writ      ,   .     .i  ,      ,         ,  ,    .      /*  it.     .vr* 

of  Aai./a.deiiv-  plamtiff,  it  was  both  m  law  and  m  fact  the  plamtiff's 

u>  the^fainafi's  and  not  the  agents  possession,  and  the  warrant  was 

facfalid'blaw*  properly  sued  out  in  the  name  and  for  the  benefit  of  the 

SS'^^nd'S?  &  plaintiff:  (Kercheval  vs  Ambler,  4  Dana,  167.) 

he  may  maintain  It  is,  however,  contended  that  Bates  was  not  merely 

forcibir    entry  the  agent  of  the  plaintiff,  but  was  also  his  tenant,  at 
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least  of  the  house,  and  that  the  possession  of  it  was  the    HiaanraoTHAif 
possession  of  Bates  and  not  of  the  plaintiff.    If  this  Himihbotham* 

were  the  legal  deduction  from  the  facts  proved,  still  the  ''^*"' — 

instruction  given  by  the  Court  upon  the  trial,  would  ?l25on:*S^- 
have  been  unauthorized  and  erroneous,  inasmuch  as  foami^^.)^^' 
Bates  had,  beyond  controversy,  received  the  possession 
of  the  remainder  of  the  premises  as  agent  for  the  plain- 
tiff, and  to  that  extent,  at  least,  the  plaintiff  could 
maintain  a  warrant  in  his  own  name. 

But  if  Bates,  according  to  the  understanding  of  the 
parties  was  to  occupy  the  house  merely  as  the  servant 
of  the  plaintiff,  the  latter,  in  contemplation  of  law,  still 
remained  in  the  possession.  Bates  was  not,  properly 
speaking,  a  tenant,  he  had  no  interest  in  the  tenement, 
the  plaintiff  might  have  removed  him  to  another  house 
at  any  time ;  his  contract  to  furnish  him  a  house  to  re- 
side in,  gave  Bates  no  claim  to  the  house  in  question, 
and  he  stood  in  the  same  attitude  that  any  other  per- 
son in  the  employment  of  the  plaintiff,  who  merely  as 
a  servant  occupied  a  house  belonging  to  him  whilst  in 
his  service  would  have  done.  The  assumption  that  the 
owner,  by  permitting  persons  in  his  service  to  occupy 
his  rooms  or  houses,  as  his  servants,  thereby  loses  the 
possession  of  them,  is  not  only  inadmissible  but  prepos- 
terous. Whilst  in  his  employment  such  persons  are 
considered  in  law  as  part  of  his  family,  and  their  pos- 
session is  his  possession.  A  tenement  might  be  leased 
to  a  person  in  the  employment  of  the  owner  so  as  to 
invest  the  lessee  with  an  interest  in  it,  and  the  exclu- 
sive possession  in  fact,  but  there  was  no  evidence  in 
this  case  of  any  leasing  by  the  plaintiff  to  Bates,  but 
the  latter  was  merely  to  occupy  it  by  the  permission  of 
the  plaintiff  in  fulfilment  of  the  contract  of  hiring  be- 
tween the  parties. 

As  it  regards  the  second  question,  if  the  defendant, 
Sally  Clarke,  merely  resided  with  the  defendant  Hig- 
ginbotham,  by  his  permission,  without  any  interest  in, 
or  title  to  the  premises,  she  constituted  a  part  of  his 
family,  and  as  such,  the  writ  against  him  authorized 
the  Sheriff  to  turn  her  out  of  the  possession. 
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WATTi  &c.  And  if  the  circumstances  would  justify  the  conclu- 

Sahoers&c.  sion  that  she  entered  under  his  title,  and  had  a  posses- 

The  defendant  in  sion  jointly  with  him,  yet  if  she  had  no  title  to,  or  fnter- 

jectment  and  all  est  in  the  premises,  but  was  there  merely  as  his  tenant 

bew  of^hisTarni"  ^^  '^*''»  ^^  ^^  sufferance,  she  might  have  been  turned 

ly,  or  more  tea-  out  of  the  possession  by  virtue  of  the  writ  of  habere  fa- 

anu  at   will   lo      .  ...  ,       ,  .  ,  i.     ^       x 

him,  may  be  czo^  agamst  him,  whether  she  entered  upon  the  land 
the"  writ  of  kai.  before  or  after  the  commencement  of  the  action  of  eject- 
^^'  ment:  (Maitox  vs  Helm,  5  Littell,  185.) 

The  Court  below,  therefore,  erred  in  the  instructions 
to  the  jury,  directing  them  to  find  as  in  the  case  of  a 
non-suit. 

Wherefore,  the  judgment  is  reversed  and  cause  re- 
manded for  a  new  trial,  and  further  proceedings  in  con- 
formity with  this  opinion. 

Turner  J  Dunlap  Sf  Burton  for  plaintiff;  /.  Sf  W.  i. 
Harlan  for  defendants. 


Debt.  Watts,  &c.  VS  Sanders,  &c. 

Case  99.  Appeal  from  Livingston  Circuit. 

Injunction  Bonds,      Parties  at   Law. 
July  3  JuoeE  Gkaham  delivered  the  opinion  of  the  Court. 

It  appears,  from  the  facts  agreed  in  this  case,  that 
Watts  had  purchased  of  McCauly  and  Patterson  a  lot 
of  ground  in  Smithland,  and  executed  to  them,  in  con- 
sideration thereof,  three  notes  of  $166  66$  each.  One 
of  these  notes  was  assigned  to  Sanders,  who  brought 
suit  thereon  and  obtained  judgment.  Actions  at  law 
were  pending  on  the  other  notes.  Watts  filed  his  bill 
and  obtained  an  injunction  to  stay  Sanders  from  col- 
lecting his  judgment  at  law,  and  to  prevent  the  rendi- 
tion of  judgment  on  the  other  notes.  Sanders,  Mc- 
Cauly and  Patterson  were  made  defendants  to  the  bill. 
The  bill  is  not  copied  into  this  record,  and  the  only 
ground  of  equity  stated  in  the  agreed  facts  is,  that  the 
wives  of  McCauly  and  Patterson  had  not  united  in  the 
deed  and  relinquished  their  right  to  dower.     Upon  ob- 
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taining  the  injunction,  Watts,  with  the  other  defend-  WArnkc. 
ants  in  this  action  as  his  sureties,  executed  a  bond  to  SjanmnBke, 
Sanders,  McCauly  and  Patterson,  in  the  penalty  of 
$1000,  with  condition  that  <'if  the  said  Watts  shall 
prosecute  said  injunction  with  effect,  or  shall  well  and 
truly  pay  and  satisfy  unto  the  said  Sanders  the  judg- 
ment aforesaid  with  interest  and  costs,  and  shall  satisfy 
McCauly  and  Patterson  their  demand,  &c.,  and  also 
pay  and  satisfy  said  Sanders,  McCauly  and  Patterson 
allcosts,  damages  and  charges  which  may  be  recovered  by, 
awarded  or  adjudged  to  them,  or  either  of  them,  in 
case  said  injunction  be  dismissed,"  &c.,  "then,**  &c. 

During  the  pendency  of  the  suit  in  chancery,  Mrs. 
McCauly  and  Mrs.  Patterson,  in  due  form  of  law,  re- 
linquished their  right  to  dower.  The  Court  on  hearing 
decreed  that  by  the  relinquishment  of  dower,  Watts 
obtained  all  the  relief  sought  for  by  his  bill,  and  then 
dismissed  his  bill,  discharged  the  injunction  without 
damages,  and  awarded  costs  to  the  complainant. 

The  action  now  before  this  Court  by  appeal,  was  in- 
stituted in  the  name  of  all  the  obligees,  as  plaintifis, 
against  the  defendants,  on  the  injunction  bond,  to  re- 
cover the  amount  of  Sanders*  judgment,  the  collection 
of  which  had  thus  been  enjoined. 

I'he  first  objection  taken  to  the  proceedings  is,  that 
as  the  action  is  brought  only  for  the  injury  to  Sanders, 
•and  the  other  plaintiffs  have  no  interest  in  this  suit, 
they  are  improperly  united  as  co-plaintiffs  with  San- 
ders. They  are  joint  and  not  joint  and  several  obli- 
gees. The  bond  is  made  with  them  jointly  and  not 
severally.  This  action  is  in  debt  upon  the  bond  and 
averring  the  non-payment  of  the  penalty  of  the  bond ; 
sets  out  the  condition,  and  specifies  the  failure  of  the 
'defendants  to  keep  the  condition.  The  action  was 
properly  brought  in  the  name  of  all  the  joint  obligees, 
although,  in  fact,  only  for  the  benefit  of  one:  (1  CAtWy, 
ft-10.) 

The  main  question,  however,  is  whether  the  facts  Onaninjuneiion 
show  such  a  breach  of  the  condition  of  the  bond  seyeraljoiuUyas 
as  will  justify  the  maintenance  of  an .  action  upon  it.  Swj^^'mainiain- 
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WATTt  &0.      It  is  urged  that  as  Watts  had  grounds  of  equity  and 

SorsBufte.     was  bound  to  give  security  to  avail  himself  of  that 

ed  in  the  name  equity,  and  by  his  suit  obtained  the  relief  sought,  he 

^^Tto^efther  'by  ^^^  "prosecute  his  suit  with  effect,"  and  no  recovery 

failing  to  periorm  ^j^j  \^  (j^d  on  the  injunction  bond. 

the  condition:  (1         „         ,  „         .    .  ,    i  ,  « 

CAtt.9-10.)  For  the  appellees  it  is  argued  that  the  stay  procured 

by  the  injunction  is  an  injury  to  the  plaintiff;  that  no 
injunction  can  be  made  effectual  without  the  execution 
of  the  bond,  and  that  the  dissolution  or  discharge  of 
an  injunction  necessarily  gives  a  right  of  action  on  the 
bond.  The  cases  of  Harrison  vs  Part^  (1  /,  /.  Mar, 
170,)  and  of  Hunt  vs  Scobie,  (6  B.  Monroe,  472,)  are 
strongly  relied  upon  as  conclusively  sustaining  the  pro- 
priety of  the  judgment. 

The  first  case  differs  from  this  in  several  particulars. 
There  the  injunction  was  dissolved  with  damages  and 
costs  against  the  complainant.  Here  no  damages  are  as- 
sessed against  the  complainant,  and  costs  are  decreed  in 
his  favor. 

In  the  second  case,  that  of  Hunt  vs  Scobie,  the  con- 
dition of  the  bond  was  this:  "Now  if  the  said  Porter 
&  Hunt,  or  either  of  them,  shall  well  and  truly  pay 
the  amount  of  the  judgment  aforesaid,  together  with 
all  damages  and  costs  that  shall  be  awarded  against 
them  to  the  said  Scobie,  in  case  said  injunction  is  dis- 
solved, or  bill  dismissed,  then,"  &c.  In  that  case  the 
duty  of  the  obligors  to  pay,  depended  solely  upon  the 
dissolution  of  the  injunction  or  dismissal  of  the  bill, 
and  in  view  of  these  stipulations,  the  Court  said,  "as 
the  injunction  was  dissolved  and  the  bill  dismissed,  the 
obligors  were  bound  by  the  express  terms  of  the  bond 
and  condition  to  pay  the  judgment  enjoined,  although 
the  complainant  in  the  bill  may  have  been  so  far  justi- 
fied in  resorting  to  a  Court  of  Equity,  as  that  no  dam* 
ages  were  decreed  against  him  upon  the  dissolution  of 
the  injunction,  and  he  recovered  his  costs  in  the  chan- 
cery suit." 
In  this  case  the  obligation  of  the  defendants  to  pay 
monJt^t^^'  ^^®  judgment  enjoined,  is  not  made  to  turn  upon  the 
junction  bond  is  dissolution  or  perpetuation  of  the  injunction,  but  on 
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the  condition  that  Watts  shall  well  and  truly  prosecute      ^^'^  **• 
the  injunction  with  effect.    If  he  has  done  so,  then     SAjni«aiao. 

surely  he  has  complied  with  the  conditions  of  his  bond,  to     "^roseouta 

Did  he  prosecute  it  with  effect?    To  determine  this  wiih  effect?' 'aad 

question,  we  must  look  to  the  decree  of  the  Court  ren-  S[J*"fot  ihe'^lS^ 

dered  on  the  hearing  of  the  cause.    After  stating  that  j^Ji^ '"aft^,  i^ 

during  the  pendency  of  the  suit,  Mrs.  McCauly  and  Mrs.  filing  o'f  the  bui 

-n     .  •      1  1   1        -I.        .11..,  ./    t  and  obtaining  the 

Patterson  had  duly  reJmquished  their  dower,  (for  the  want  injunction,   and 
of whichrelinquishmenttheinjunctionhad beengranted,)  decide^^aT^on 
the  Court  says  that  said,  « Watts  has    thereby  ob-  {Sj,Sn SJdt? 
tained  all  the  relief  sought  for  by  his  bill."    Having  ob-  ■w'«d»  it  »  **» 
tained  this  relinquishment  and  thus  perfected  his  title  to  the     InjuDctioii 
the  lot,  it  would  have  been  very  unjust  to  have  retoin-  Je^elPSo  lia^ 
ed  the  injunction  any  longer.    The  plaintiffi,  at  law,  j^^^^J  ^'^^' 
were  then  entitled  to  the  privilege  of  pursuing  their  le- 
gal remedies  to  collect  the  sums  due  to  them.    The  in- 
junction was  accordingly  discharged;  but  because  it 
had  been  rightfully  granted,  and  the  causes  for  its  ob- 
tention  had  been  removed  during  the  pendency  of  the 
suit,  it  was  discharged  without  damages,  and  the  de- 
fendants McCauly  and  Patterson  were  directed  to  pay 
the  complainant  his  costs  expended  in  the  prosecution 
of  his  suit.    He  had  in  truth  obtained  all  the  relief  he 
claimed  to  be  due  to  him — the  objects  of  his  suit  were 
accomplished.    He  had  prosecuted  the  injunction  with 
effect,  and  having  done  so,  had  performed  the  condi- 
tion of  his  bond. 

If  this  view  of  the  facts  and  law  of  the  case  be  cor- 
rect, as  we  are  satisfied  it  is,  it  follows  that  the  Court, 
to  whom  the  facts  and  law  were  submitted,  ought  to 
have  rendered  judgment  for  the  defendants,  and  not 
having  so  done,  but  having  given  judgment  for  the 
plaintifis,  the  judgment  is  erroneous.  It  is,  therefore, 
reversed,  and  the  cause  is  remanded  with  directions  to 
set  aside  the  judgment,  and  grant  a  new  trial  to  de- 
fendants. 

Origsby  for  appellants ;  Dallam  for  appellees. 
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;  Assumpsit.  Mardis  v$  Tyler. 

Case  100.  Error  to  the  Jefferson  Circuit. 

Parties,     Assignments,     Assignee  and  Assignor. 
July  4.  Cbisf  Justice  Marshall  delivered  the  opinion  of  the  Court. 

This  action  of  assumpsit  was  brought  by  Mardis  ajs 
The  case  staled,  the  assignee  against  Tyler,  the  payee  and  assignor  of 
two  notes  drawn  by  J.  N.  McMichael,  one  for  $1615 
17,  due  the  1st  of  June,  1841,  the  other  for  $2000,  due 
on  the  1st  day  of  June,  1842,  in  each  of  which  a  lien 
was  retained  by  Tyler  on  certain  property  for  the  pur- 
chase money  thereof.  The  declaration,  after  describ- 
ing the  notes  as  above,  states,  that  shortly  after  their 
date,  McMichael,  for  securing  their  payment,  executed 
to  Tyler  a  mortgage,  duly  recorded,  on  the  same  prop- 
erty mentioned  in  the  notes,  and  also  on  all  other  prop- 
erty owned  by  him  which  was  subject  to  execution ; 
that  on  the  20th  of  November,  1840,  Tyler,  for  a  val- 
uable consideration,  assigned  the  said  notes  to  Vance 
&  Mardis;  that  said  Vance  &  Mardis,  on  the  23d 
of  June,  1841,  assigned  them  without  recourse  to  the 
plaintiff  Mardis,  who  was  one  of  said  firm  of  Vance  & 
Mardis,  and  one  of  the  immediate  assignees ;  tbat  on 
the  28th  day  of  June,  1841,  Mardis  instituted  in  the 
Louisville  Chancery  Court  a  suit  upon  said  mortgage, 
and  such  proceedings  were  had  therein  that,  after  a  de- 
cree nisi,  a  decree  for  the  sale  of  the  property,  men- 
tioned in  the  notes  and  mortgage,  was  rendered  at  the 
January  term,  1845,  and  the  same  was  regularly  sold 
on  the  10th  of  March,  1845,  which  was  reported  to 
the  Court;  that  $1505,  the  proceeds  of  the  entire  prop- 
erty was  credited  on  the  first  due  of  said  two  notes, 
and  that  the  plaintiflf  had  expended  in  the  prosecution 

of  said  suit  $ in  lawyer's  fees  and  costs,  of  all  which 

the  defendant  had  due  notice.  And  the  plaintiff  further 
avers,  that  owing  to  the  insoh  cnr*y  of  said  McMichael 
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then,  before  and  now,  he  has  been  unable  to  collect  any         VUMsn 
further  sum  of  the  amount  aforesaid;  that  on  various  Ttleiu 

occasions  during  the  pendency  of  said  chancery  suit, 
the  defendant,  ''in  consideration  of  his  liability  as  as- 
asignor,  whenever  said  chancery  suit  should  be  decided 
and  the  said  McMichael's  property  should  be  sold  and 
exhausted,  agreed  and  promised  the  plaintiff  that  as 
soon  as  the  mortgage  was  foreclosed  and  the  property 
therein  specified  was  sold,  that  whatever  balance  was 
uncollected  and  unpaid  by  the  sale  thereof  to  the  plain- 
tiff, he,  Tyler,  would  immediately  thereupon  pay  to  the 
plaintiff  the  amount  unpaid  and  uncollected  by  the  sale 
of  said  property,"  and  that  there  remained  uncollected 
of  his  demand  against  McMichael,  on  said  notes,  the 
sum  of  $ ,  besides  interest  and  costs,  &c.  By  rea- 
son of  which  undertaking  and  promise,  the  defendant 
hath  become  liable  to  pay  the  amount  due  on  said  notes 
with  interest,  &c.,  and  the  lawyer's  fees  and  costs,  &c., 
except  the  amount  made  by  the  sale  aforesaid,  and  be- 
ing so  liable  promised  to  pay,  &c.  And  the  plaintiff 
avers  that,  relying  and  confiding  in  the  defendant's 
promise  to  pay  him  the  balance  due  after  the  termina- 
tion of  the  chancery  suit  and  the  sale  of  the  property 
aforesaid,  he  did  not  bring  and  prosecute  any  further 
suit — nevertheless,  &c. 

The  foregoing  is  the  substance  of  the  second  count 
in  the  declaration,  which  differs  from  the  first  only  in 
averring  that  the  assignment  by  Tyler  to  Vance  &  Mar- 
dis  was  for  a  valuable  consideration,  and  in  stating  the 
promise  to  pay  what  might  be  unpaid  by  the  sale  of  the 
mortgaged  property,  &c.  A  third  count  for  money 
had  and  received  was  afterwards  added.  The  defend- 
ant demurred  to  each  of  the  counts,  and  also  pleaded 
non-assumpsit,  on  which  issue  was  joined,  and  that  the 
cause  of  action  had  not  accrued  within  five  years, 
which  was  traversed  and  an  issue  thereon.  The  de- 
murrers to  the  two  first  counts  having  been  sustained, 
the  plaintiff  withdrew  the  third  count,  and  a  judgment 
was  rendered  in  bar  of  the  action. 


Vol.  X.  48 
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114A011  With  regard  to  the  first  count,  we  need  only  say 

Ttlkji.        that  being  founded  on  the  implied  liability  of  Tyler,  as 


A  remote  as-  assignor  of  the  notes,  the  right  of  action,  if  any  be 

rifhrof^aciioa  shown  against  him,  abides  in  his  immediate  assignees, 

Ss^^isFgnoJ;  Vance  &  Mardis.    And,  although  the  right  of  action 

though  he  may  on  the  note  passed  by  their  assignment  to  Mardis,  the 

sue  in  the  name  __   ,  . 

ot  hia  asaigDOT,  liability  of  Tyler,  as  assignor,  was  not  assignable  so  as 
aSdhS'^aaaig^w  to  Vest  any  legal  right  or  title  in  their  assignee,  and  at 
lUhTofiictian,  *  ^^^^  ^^^^^  assignment  to  Mardis  invested  him  with  an 
equitable  interest  in  the  liability  of  Tyler  to  them,  and 
with  the  right,  under  proper  circumstances,  of  assert- 
ing that  liability  by  an  action  in  their  name  for  his  ben- 
efit, or  a  right  to  assert  it  in  equity.    The  circumstance 
The  aasignment  ii^^i  Mardis  was  one  of  the  original  assignees,  does  not 

of  one  of  two  aa-      ^  ,  .      .    ,         ti*      r.         C  .  »,- 

aigneea  to  the  o-  afiect  the  prmciple.    li,  alter  the  assignment  to  Vance 
thorize^a  auirat  &  Mardis,  Yanco  alone  had  assigned  his  interest  in  the 
law  in  hia  name,  j^^^^^  ^^  Mardis,  this  would  not  have  invested  the  lat- 
ter with  the  legal  title  to  the  notes,  and  much  less  with 
the  entire  legal  title  or  interest  in  the  liability  of  Tyler, 
which  was  not  assignable,  and  did  not  and  could  not 
pass  by  the  joint  assignment  of  both,  as  one  of  the 
original  assignees,  Mardis  had  a  joint  nght  of  action 
with  Vance  upon  the  notes  and  upon  the  assignment. 
As  the  assignee  of  Vance  &  Mardis  he  had  the  sole 
right  of  action  in  his  own  name  upon  the  notes.    But 
even  if  this  assignment  had  not  been  expressly  without 
recourse,  he  would  have  had  no  legal  remedy  against 
Vance  &  Mardis  upon  their  assignment,  because  he 
was  one  of  the  assignors^  and  no  legal  remedy  against 
Vance  alone  for  substantially  the  same  reason. 
Since   Mardis  as  the  assignee  of  Vance  &  Mardis, 
First  count  of  and  thus  the  remote  assignee  of  Tyler,  had  not  the  le- 

declaration     ad-        ,  .    ^         .        j      .    i  ^      r       ..  .i_  .  .     i- 

jadged  defective,  gal  mt^rest  and  right  of  action  on  the  assignment  of 
Tyler,  or  on  his  liability  as  assignor,  and  since,  as  one 
of  the  two  original  assignees,  he  had  only  a  joint  right 
of  action  on  the  assignment  or  liability  of  Tyler,  it  fol- 
lows that  he  has  no  separate  right  of  action  against 
Tyler  merely  upon  his  assignment  or  on  his  liability  as 
assignor,  but  must  ground  his  action,  if  he  has  any,  up- 
on some  other  contract  or  liability.    The  first  count. 
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therefore,  is  fatally  defective,  because,  whether  Tyler  **^" 
remains  liable  upon  his  assignment  or  not,  the  right  of  Ttub. 
action  is  not  in  Mardis  alobe.  And  as  the  same  is  true 
of  the  second  count,  unless  the  additional  grounds  of 
action  therein  stated  are  sufficient,  the  question  wheth- 
er such  diligence  had  been  used  against  the  obligor  in 
the  note  as  on  that  ground  to  fix  the  liability  of  the  as- 
signor, becomes  even  on  the  second  count  an  immateri- 
al, or  at  most  a  secondary  enquiry,  the  material  ques- 
tion being  whether  the  promise,  as  therein  alleged,  is 
sufficient  to  sustain  the  action. 

The  circumstances  of  this  case  are  certainly  peculiar  ^^^^^^^^^c, 
in  the  fact  that  Tyler  the  payee  and  assignor  had  not  took  notes  reser- 
only  reserved  on  the  face  of  the  notes  a  lien  upon  the  the  conBidcra- 
property  for  which  they  were  given,  but  had  also  ta-  {h°c°note*to^*A 
ken  a  mortgage  upon  the  same  and  all  other  property  JJ*M,^x*"to<S*a 
of  the  obligor  which  could  be  reached  by  execution,  mortgage  upon 
leaving  him  insolvent,  except  so  far  as  this  mortgaged  aif&^e  other  pro- 
property  might  suffice  to  discharge  the  debt.  It  is  a  Sfreciose^^'  this 
serious  question  whether,  under  these  circumstances,  P^'^^J??®  *  ^^Ji 

.,.,,.  ,       ,  ,       brought  asaump- 

the  assignor  havmg,  by  his  own  act,  made  the  remedy  sit  against  T,  not 

in  chancery  the  only  efficient  one  by  withdrawing  the  ted*any  suit  a- 

whole  of  the  obligor's  property  from  the  reach  of  the  fng'"uiat*'*'T)^^m 

legal  remedy  against  him,  he  should  not  be  considered  ?°°*v%^\°'*  jf 

as  so  far  changing  the  rule  of  due  diligence  requisite  assignor,  promi- 

for  fixing  his  liability,  as  to  dispense  with  the  pursuit  l^on  ^  aa^^the 

of  the  legal  remedy  which  he  had  rendered  wholly  ^IJy'^^IrM  ^d°L' 

useless,  and  to  make  the  proceeding  in  chancery  and  Pt°'®i°^*  b*'^^*^ 

its  result  the  test  of  diligence  and  liability.  Instead  of  as   appears,    a 

the  ordinary  proceeding  at  law.    If  this  should  be  as-  S!l?the  paA^of  T^ 

sumed  to  be  the  effect,  either  in  law  or  equity,  of  the  iaJ!^toav«mo^^^^ 

circumstances  stated,  then,  as  the  failure  to  use  the  dil-  ^^^ .»«  express 

,..,.,,  ,  ,. ,  promise  to  pay. 

igence  ordinarily  required  by  action  at  law,  did  not 
discharge  the  assignor  from  liability,  there  was  certain- 
ly a  sufficient  consideration  for  his  promise  during  the 
progress  of  the  chancery  suit,  or  even  at  its  termina- 
tion, to  pay  what  might  remain  unpaid  by  the  appro- 
priation of  the  mortgaged  property.  If,  without  the 
promise,  a  Court  of  Equity  would  have  regarded  the  , 
responsibility  of  Tyler  as  undischarged  by  the  failure 
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to  sue  the  obligor  at  law,  and  would  have  enforced  that 
Ttmol  liability,  the  express  promise  founded  upon  it  would 
create  a  legal  liability,  enforcible  in  a  Court  of  Law, 
and  by  action  of  assumpsit. 

But  waiving  this  proposition  and  its  consequences, 
we  think  it  clear,  that  the  circumstances  referred  to, 
were  calculated  to  withdraw  the  attention  of  the  as- 
signees from  the  legal  remedy  as  a  means  of  fixing  the 
liability  of  the  assignor,  and  to  make  them  look  to  the 
remedy  in  chancery,  which  they  were  bound  to  pursue, 
as  in  itself  sufficient  for  the  purpose.  And  as  the  as* 
signer  might,  undoubtedly,  waive  the  necessity  of  strict 
legal  diligence,  as  the  test  of  his  liability  before  it  was 
actually  discharged,  we  think  that  if  the  circumstances 
stated  should  have  no  greater  effect,  they  should  at 
least  have  that  of  establishing  such  waiver  by  slighter 
indications  of  an  intention  to  dispense  with  the  strict 
rule  of  diligence  than  would  be  otherwise  required.  In 
this  view  of  the  subject,  we  are  not  prepared  to  say 
that  a  promise,  at]  any  time  during  the  pendency  of  the 
chancery  suit,  to  pay,  at  its  termination,  whatever  of 
the  plaintiff's  demand  should  not  be  collected  by  the 
due  course  of  that  remedy,  should  not  be  taken  as  im- 
plying a  consent  from  the  beginning  that  the  prosecu- 
tion of  that  remedy,  should  be  sufficient  to  test  and  fix 
his  liability,  and  as  thus  establishing  a  waiver  of  the 
rule  of  legal  diligence.  But  if  this  be  so,  we  suppose 
that  if  a  waiver  of  the  ordinary  rule  of  diligence  is  ne- 
cessary to  sustain  the  promise,  it  would  be  necessary 
to  aver  the  waiver  in  pleading,  even  if  the  promise 
should  be  deemed  sufficient,  with  the  other  circumstan* 
ces  stated,  to  establish  it  in  evidence,  as  is  the  case 
with  regard  to  the  averment  of  a  request,  as  necessa- 
ry to  support  the  promise  in  pleading,  though  it  may 
be  implied  in  evidence. 

The  second  count  does  not  aver  a  waiver  of  legal 
diligence,  and  the  question  is  whether  it  shows  a  suffi- 
cient consideration  for  the  alleged  promise.  It  avers 
that  the  defendant  in  consideration  of  his  liability,  as 
assignor,  &c.,  promised,  at  various  times  during  the 


Digitized  by 


Google 


SUMMER  TERM  1850.  381 

pendency  of  the  chancery  suit,  to  pay,  &c.,  and  that  ^^" 
the  plaintiff  relying  on  this  promise  did  not  sue  further.  Ttlm. 
If  the  defendant  was  in  fact  liable  when  the  first  prom- 
ise was  made,  that  liability,  it  is  admitted,  was  a  sufficient 
consideration  for  the  promise.  But  it  is  assumed  in 
the  argument,  on  his  part,  that  he  was  not  liable.  The 
declaration,  however,  must  be  considered  as  averring, 
by  necessary  implication  at  least,  though  not  as  ex- 
plicitly as  might  h;ive  been  done,  that  he  was  liable. 
And  the  propriety  of  assuming  the  contrary  on  the  de- 
murrer, depends  upon  the  question  whether  it  was  ne- 
cessary to  aver  all  the  circumstances  which  showed  his 
liability.  For  if  it  was,  the  cirsumstances  not  being 
shown,  the  liability  not  appearing,  is  taken  as  not  ex- 
isting. But  the  liability  of  the  defendant,  as  assignor, 
is  not  the  foundation  of  the  action,  but  merely  the  con- 
sideration of  the  promise  on  which  it  is  founded;  and 
is,  therefore,  in  the  nature  of  an  inducement,  which 
need  not  be  circumstantially  alleged,  as  in  the  case  of 
an  action  upon  a  promise  to  pay  the  debt  of  another, 
or  the  previous  debt  of  the  promiser,  and  even  in  in- 
debetatus  assumpsit  for  goods,  &c.,  sold  and  delivered, 
the  particulars  need  not  be  stated.  Here  it  appears 
that  the  relation  of  assignor  and  remote  assignee  ex- 
isted between  the  parties,  implying  a  contingent  liabil- 
ity in  the  former  to  his  immediate  assignees,  which 
would  be  available  to  the  remote  assignee,  and  which 
it  was  his  interest  and  duty  to  fix  by  reasonable  dili- 
gence. And  it  appears  that  the  suit  in  chancery  was 
brought  certainly  before  there  had  been  any  negligence 
with  respect  to  the  last  note,  which  was  not  then  due  for 
about  a  year,  and  probably  before  there  had  been  any 
discharge  by  negligence  with  respect  even  to  the  first 
note,  which  had  not  been  due  a  month.  Then>  without 
referring  to  the  other  circumstances  before  mentioned, 
which  render  it  probable  or  easy  to  infer  that  the  as- 
signor was  to  continue  liable,  are  we  to  assume  the  lia- 
bility in  consideration  of  which  the  promise  is  alleged 
to  have  been  made,  was  absolutely  determined  before 
the  first  promise? 


Digitized  by 


Google 


382  BEN.  MONROE'S  REPORTS. 

Mamio  The  declaration  might  have  averred  that  the  first 

Ttlm.        promise  was  made  when  the  plaintiff  might  have  sued 
"     on  the  first  or  on  the  second  note  in  time  for  judgment 
at  the  first  court,  and  this  would  have  been  more  satis- 
factory.    But  we  are  inclined  to  the  opinion  that  the 
averment  that  the  defendant,  in  consideration  of  bis  li- 
ability, as  assignor,  promised,  should,  when  taken  in 
connection  with  the  other  facts  stated,  be  deemed  suf- 
ficient to  repel  the  presumption  that  the  promise  was 
made  after  the  defendant,  who  must  be  presumed  to 
have  understood  his  own  situation  and  responsibility, 
had  become  completely  discharged  from  liability;  and 
in  this  view  the  second  count  is  good. 
But  if  this  view  be  incorrect,  still  the  questi<m  re- 
ft ^promi«e"*^S  mains  whether  if  the  defendant  was  discharged  from 
coDsideraiion  of  liability,  as  assignor,  by  the  failure  to  sue  the  obligor 
tion^^^which  he  at  law,  he  might  not  waive  this  discharge  and  make  a 
b?Imd*7o''*per!  promise,  which  being  founded  at  any  rate  on  a  moral 
^"lis-^  CAit  on  obligation  arising  from  his  assignment  of  the  notes  for 
Con,^  47,  note  3;  a  valuable  Consideration,  and  certainly  enhanced  by  the 
z'r^MotJ 6iSi)  circumstances,  already  more  than  once  referred  to, 
wuVX/i'^rT  would  be  legally  obligatory  upon  him.    We  admit  that 
B«//<t<,  3  Bibb,  gy^ij  1^  promise,  if  made  in  ignorance  and  mistake  of  his 
rights  and  under  the  belief  that  he  was  legally  liable 
where  in  fact  he  was  not,  would  not  be  binding.  But  such 
ignorance  and  mistake  are  not  to  be  presumed,  but  if 
relied  on,  must  be  shown  by  the  party  claiming  the  ben- 
efit of  them.    And  we  are  of  opinion  that  unless  the 
promise  was  made  under  the  mistaken  supposition  of 
liability,  that  is,  if  it  was  made  with  a  knowledge  of  the 
facts  and  the  law,  there  wos  a  sufficient  consideration 
to  support  it,  though  made  when  the  defendant  was  no 
longer  subject  to  a  legal  liability  as  assignor. 

It  is  expressly  laid  down  in  Chitty  on  Contracts^  p, 
47,  that  on  the  ground  of  a  moral  obligation,  and  that 
a  party  may  waive  rules  of  law  introduced  for  his  own 
benefit,  a  party  to  a  bill  who  is  discharged  for  want  of 
due  notice  of  its  dishonor,  is  liable  if  he  subsequently 
promised  payment.  And  the  text  is  supported  by  va- 
rious cases  referred  to  in  note  O,  on  the  page  above  ci- 
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The  principle  implies  that  the  promisee  should  <»«ow»iHa  *  Co. 

BXHV&C. 


ted. 

have  knowledge  of  the  fact  of  want  of  due  notice;  but 
this  knowledge  may  be  inferred  from  the  promise  and 
attendant  circumstances  without  express  affirmative 
proof:  (3  Rentes  Com.  5th  ed.  113;  Chitty  on  Can.  47t 
note  a  3,  and  cases  there  cited,) 

This  principle  is,  as  we  think,  just  and  salutary  and 
conformable  to  the  general  doctrines  of  the  law.  It 
seems  to  be  recognized,  impliedly  at  least,  in  the  case 
of  the  Bank  of  Kentucky  vs  /Zay,  4"^.,  (3  B.  Monroe^ 
510,)  where  the  question  of  liability  is  put  mainly  upon 
the  ground  of  ignorance  or  knowledge  of  the  facts  and 
law;  and  it  is  not  inconsistent  with  the  case  of  Rallston 
vs  Bullitt,  (3  Bibbf  102,),  where  the  pleas  showed  that 
the  new  liability  had  been  assumed  under  the  supposi- 
tion of  an  existing  legal  liability. 

We  are  of  opinion,  therefore,  that  the  second  count 
is  good,  and  that  the  Court  erred  in  sustaining  the  de- 
murrer thereto. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  overrule  the  demurrer  to 
the  second  count,  and  for  further  proceedings. 

Williams  ^  Grraves  for  plaintiff;  Guthrie  Sf'  Tyler  for 
defendant. 


Ghangbry. 
Case  101. 

July  I. 


Grownmg  &  Co.  t;^  Behp,  &c. 

Appeal  from  thb  Hickman  Circuit. 

Mortgages,     Vendors^  Lien.     Equities.    Purchasers, 
JuDOB  Simpson  delivered  the  opinion  of  the  Court 

R.  Grownuig  &  Co.  exhibited  a  bill  in  chancery  to  ^-^^  itatcd. 
foreclose  a  mortgage  executed  to  them  on  the  26th 
January,  1841,  by  F.  W.  Behn  on  lot  No.  3,  in  the  town 
of  Hickman,  to  secure  the  payment  of  a  debt  of  six 
thousand  dollars,  due  to  the  complainants  by  the  mort- 
gagor. 
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^owxMkCo.  During  the  pendency  of  the  suit,  Smith  and  others 
Bworto.  upon  petitions  filed  by  them  for  the  purpose,  were  made 
defendants,  and  in  their  answers,  which  they  make 
cross-bills,  they  allege  that  the  lot  No.  3,  mortgaged  to 
the  complainants  in  the  original  bill,  was  sold  to  the 
mortgagor,  F.  W.  Behn,  by  Lonsdale  and  Belknap, 
who  executed  to  him  a  deed  of  conveyance  for  it,  re- 
citing on  its  face  the  payment  of  the  purchase  money, 
when  in  fact  the  sale  was  made  on  time,  and  notes  ex- 
ecuted by  the  purchaser  for  the  purchase  money,  which 
notes  have  never  been  paid,  but  have  come  to  their 
hands  by  assignment,  and  by  virtue  thereof,  they  have 
the  vendor's  lien,  and,  therefore,  entitled  to  priority 
over  the  mortgagees  of  the  purchaser. 

The  complainants  in  the  original  bill  resist  the  lien 
thus  asserted  upon  two  grounds.  First,  that  the  notes 
assigned  were  not  executed  for  the  price  of  the  lot  No. 
3,  but  upon  a  joint  sale  of  said  lot  and  a  large  stock  of 
merchandise,  sold  by  Lonsdale  and  Belknap  to  F.  W. 
Behn,  Secondly,  that  they  are  themselves  purchasers 
for  a  valuable  consideration,  without  any  notice  that 
any  part  of  the  purchase  money  remained  unpaid  at 
the  time  they  obtained  their  mortgage. 

L  The  deed  from  Lonsdale  and  Belknap  is  not  in  the 
^oMbui^asseu  I'ccord,  but  as  the  parties  admit  in  the  pleadings  itsexe- 
uw  Sn?flioi"  ^"t^o">  *^^  th*^*  '^  acknowledges  the  payment  of  the  pur- 
gaged  to  ^  com-  chase  money,  its  absence  cannot  operate  to  the  prejudice 
original  biii^  of  Growulng  &  Co.  The  complainants  in  the  cross-bills 
ioht  foreclosed  ^^^  ^^^^  ^^  1'®"^  "P^'^  ^^^  ^^^  "^^>^  ^^^7  establish  the 
bfll  *^Compli^Sl  ^^^^*  *^^^  ^^®  notes  assigned  to  them,  were  executed 
ante  in  their  an-  for  the  purchase  money,  due  on  its  sale  by  Lonsdale 
bill  laj  that  the  and  Belknap  to  F.  W.  Behn.  There  is  no  evidence  of 
via  bonghf^th  ^^^^  ^^^^  ^^  ^^^  record.  It  is  denied  by  the  mortgagees 
gocSf*  %^^\h^  *^  ^^^^^  answer  to  the  cross-bills  filed  by  the  assignees, 
aame  contract—  The  answer,  it  is  true,  contains  a  qualified  admission  on 
fien,,  ft^tbat  the  the  subject,  that  is,  that  the  notes  were  executed  for 
for.  ^Held'  that  ^^®  price  of  the  lot,  and  also  a  large  stock  of  goods  sold 
wiUiout  proof  the  ^^t  the  same  time,  but  denies,  in  express  terms,  that  they 
could  not  be  de-  were  executed  for  the  purchase  money  of  the  lot  alone. 
«iuiwer!^'*  *^^     This  admission,  however,  did  not  authorize  a  decree  to 
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any  extent  in  favor  of  the  complainants  in  the  cross-  G»owwi»aACo. 

bill.    The  whole  amount  could  hot  be  decreed  to  them,       B«hii  ace, 

because  it  was  not  embraced  by  the  admission;  nor 

would  any  part  of  their  demands  be  decreed  to  them« 

there  being  nothing  to  show  what  part  of  the  debt,  for 

which  the  notes  were  executed,  was  for  the  purchase  mo- 

ney  of  the  lot.  It  was  incumbent  on  the  assignees  to  pre* 

sent  their  claim  in  such  an  attitude  that  the  Court  would 

render  a  decree  ibr  it  in  their  favor,  and  having  failed 

to  do  it,  they  were  not  entitled  to  any  priority  on  ac« 

'  count  of  the  vendor's  lien  claimed  by  them,  nor  could 

the  Court  properly  render  any  decree  for  them  on  the 

claim  thus  defectively  presented. 

3.  There  is  no  testimony  that  the  mortt;at;ees,  at  the     ^^^^  amort- 
1.    .  i.    ,  .      ,    gajee  at  the  data 

time  of  the  execution  of  the  mortgage,  were  apprized  of  hii  mortgaga 
that  the  purchase  money  for  the  lot  was  unpaid.  The  TendorTucn!  fc 
deed  made  to  the  mortgagor,  acknowledged  its  pay-  ^nreyed  b?  deed 
ment.  They  were  under  no  obliiration  to  enquire  any  reciiinc  the  pay. 
^     .      .         t     r         m.        ,  ..,.        .        mcnt  01  ^^  con- 

further  into  the  fact.    They  deny  positively  that  they  lideratjon.    the 

had  any  notice  upon  the  subject,  and  state  they  believed  J^Sf*'  ■  "•»  » 
that  the  whole  of  the  purchase  money  had  been  paid. 
Their  statement  in  relation  to  the  execution  of  the 
notes  for  the  price  of  the  lot,  and  also  some  merchan- 
dise sold  at  the  same  time,  is  founded,  as  they  allege, 
on  information  subsequently  acquired.  On  this  ground^ 
therefore,  as  well  as  6n  the  previous  one,  the  lien 
claimed  by  the  assignees  was  unavailing  against  Crown- 
ing &  Co.,  if  their  mortgage  was  in  other  respects  le« 
1^1  and  valid,  and  conveyed  to  them  the  legal  title  to 
the  lot. 
But  it  is  contended  that  if  the  lien  asserted  by  the     Ai  between  e- 

II  1  I  I.  I      1       I  .11    qntejsthc  elder 

assignees,  as  such,  has  not  been  established,  that  still  mudipievaii. 
they  are  entitled  to  priority  over  Growning  &  Co.  by 
virtue  of  a  mortgage  executed  by  F.  W.  Behn  to  Lons- 
dale on  the  6th  day  of  July,  184L  This  mortgage  was 
executed  subsequently  to  the  one  set  up  and  relied  up- 
on by  the  complainants  in  the  original  bill;  but  a  pre- 
cedence is  claimed  for  it  upon  the  ground  that  the  first 
mortgage  had  no  seal  attached  to  it,  and  as  it  was  ex- 
ecuted before  the  passage  of  the  act  dispensing  with 
Vol.  X,  49 
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^**'^**^**'  scab  in  the  execution  of  such  iastruments,  it  m  con- 
BmxBK  ko.  tended  that  it  is  invalid,  and  did  not  operate  to  pass  the 
legal  title  to  the  mortgagees,  but  at  most  invested  them 
with  an  equity  alone  to  the  lot  contained  in  the  mort- 
gage. In  relying  upon  this  ground,  however,  the  fact 
seems  to  have  been  overlooked,  that  the  mortgage  to 
Lonsdale,  for  which  a  preference  is  claimed,  is  liable  to 
the  same  objection,  it  also  having  been  executed  with* 
out  a  seal,  so  that  if  neither  instrument  creates  any  es- 
tate but  a  mere  equity,  the  rule  that  the  oldest  equity 
must  prevail  is  decisive,  as  between  them,  in  favor  of 
the  claim  under  the  first  mortgage. 
It  seems  to  us,  however,  that  the  first  mortgage  had 

A  mottsage  ap-  a  seal  affixed  to  it  when  it  was  executed.    The  oricrin- 

peariDg  to  have     ,  ^  .        i  .. ..    ,  ,   .  .     ,       'o  vnjjiu 

a  seal  attached,  al  mortgage  IS  exhibited — a  seal  is  attached  to  it — and 
wfiout'^^^'lhe  *b«  testimony  conduce^  strongly  to  prove  that  the  word 
So^n^he  wco?l^  *®^'  '^^^^^^  ^f  ^^^  scrawl,  is  in  the  handwriUng,  either 
Held  that  a  par-  of  the  individual  who  wrote  the  deed  or  of  the  mort- 
for  want  of  a  gagor.  The  proof  is,  that  their  handwriting  bears  a 
JhSy'ihSTihew  close  resemblance.  If  it  be  the  handwriting  of  either, 
Ume"Sf Smom!  ^^^  presumption  is  strong,  that  the  seal  was  to  the  deed 
^s*  at  the  time  of  its  execution.    As  the  mortgage  pur- 

ports to  have  been  signed  and  sealed,  and  actually  has 
a  scrawl  attached  as  a  seal,  it  devolves  upon  those 
who  assert  that  it  was  executed  without  a  seal,  to  de- 
monstrate the  fact  to  be  so.  To  do  this  a  copy  of  the 
mortgage  from  the  record  is  relied  upon,  by  which  it  ap- 
pears  that  the  seal  was  not  recorded  as  a  part  of  the 
deed,  and  the  testimony  of  the  deputy  Clerk,  who  re- 
corded  the  deed,  is  taken,  and  he  proves  that,  in  his 
opinion,  there  was  no  seal  to  the  mortgage  at  the  time 
it  was  recorded,  and  if  there  had  been  a  seal  to  it,  that 
it  would  have  been  so  recorded.  It  is  evident,  howev- 
er,  that  he  recollects  nothing  about  the  original  mort- 
gage and  bases  his  testimony  alone  on  what  appears 
ttpon  the  record.  We  do  not  consider  the  absence  of 
the  seal  on  the  record  as  evidence  sufficient  to  disprove 
the  existence  of  a  seal  at  the  time  of  its  execution,  in- 
asmuch as  the  original  deed  not  only  purports  to  be, 
but  is  really  a  sealed  instrument,  and  the  testimony  on 
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the  point  leaves  scarcely  any  room  for  do^bt  that  a 

seal  was  affixed  to  the  writing  when  it  was  executed.      Footk  *e. 

But  whether  the  mortgage  was  or  not  sealed,  the 
right  of  Crowning  &  Co.  to  have  the  balance  due 
them  first  paid  out  of  the  proceeds  of  the  sale  of  the 
lot»  is  clear  and  indisputable,  inasmuch  as  the  assignees 
of  the  notes  failed  to  prove  that  they  were  executed 
for  the  price  of  the  lot  in  question* 

Wherefore,  the  decree  is  reversed  and  cause  remand- 
ed that  a  decree  may  be  rendered  directing  the  pay- 
ment of  the  balance  due  to  Growning  &  Co.  before  the 
assignees  of  the  notes  on  F.  W.  Behn  are  allowed  to 
claim  any  part  of  the  proceeds  of  the  sale  of  lot  No. 
3,  and  for  further  proceedings  consistent  with  this  opin^^ 
ion. 
Hewitt  for  appellants;  Fry  4*  Pv^  ^^^  appellees. 


Orr  VS  Foote,  &C.  Ejectment. 

Error  to  the  Kenton  Circuit.  Case  102. 
Constitutional  Law,    Covington.    Practice. 

Chiiv  Jvstioi  Hahshall  delivered  the  opinion  of  the  Goart  July  6. 

This  action  of  ejectment  presents  a  contest  as  to  the  case  itated. 
true  position  of  the  southern  boundary  line  of  the 
original  town,  now  city,  of  Covington,  near  the  ex** 
treme  termination  of  that  line  on  Licking  river.  The 
land  in  controversy  consists  of  two  adjoining  parcels, 
lying  on  or  near  the  river.  If  the  disputed  line  runs 
as  contended  for  by  the  lessors  of  the  plaintiff,  one  of 
these  parcels  is  on  the  north  side  of  it,  and  is  within 
the  boundary  of  the  original  town  of  Covington,  at  the 
southeast  comer  of  the  town ;  and  the  other  parcel  is 
just  outside  of  said  boundary  in  the  northeastern  cor- 
ner of  the  tract  adjoining  the  original  town  and  part  of 
what  was  formerly  the  Kyle  tract*  On  this  hypothe- 
sis, the  title  to  the  first  of  these  parcels  was  vested  in 
the  trustees  of  Covington  by  the  act  of  1815  establish- 
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On  ing  the  town,  and  has  passed  to  their  successors,  the 

Foots  fto.  President  and  Council  of  the  City  of  Covington,  unless 
it  has  been  conveyed  by  the  town  or  city  authorities  by 
valid  conveyance.  And  on  the  same  hypothesis,  the 
second  is  the  same  half  acre  which  is  excepted  In  the 
conveyance  from  S.  E.  Foote  to  the  defendant  Orr,  as 
having  been  conveyed  by  said  Foote  to  C.  H.  Winter, 
one  of  the  lessors ;  and  the  title  is  either  in  said  Foote» 
to  whom  Kyle's  title  passed  by  regular  conveyances, 
and  who  is  oue  of  the  lessors,  or  it  is  in  Winter,  who 
claims  under  a  deed  from  Foote. 

The  defendant  Orr  claims  that  the  disputed  line  is 
considerably  north  of  that  contended  for  by  the  plain* 
tiff,  and  so  far  north  of  it  as  to  exclude  the  northern 
parcel  in  contest  from  the  original  town  of  Covington,^ 
and  also  to  include  the  half  acre  which  is  to  lie  on  the 
line  within  the  first  parcel,  when  in  fact  it  was  survey* 
ed  and  is  claimed  by  Winter  as  lying  adjoining  it  on 
the  south. 
The  jury  having  found  for  the  plaintiff  on  the  demi* 
JjMJ^tiMjjre.  ses  of  the  city  of  Covington  and  of  S.  E.  Foote,  the 
cord.  verdict  establishes,  as  between  these  parties,  the  line  as 

claimed  by  the  plaintiff,  and  his  right  of  possession  in 
both  parcels.  And  the  instructions,  so  far  as  they  are 
understood,  being  at  least  as  favorable  to  the  defend* 
ant  as  the  law  would  allow,  the  sole  question  on  the 
merits  of  the  case  is,  whether  the  finding  is  authorized 
by  the  law  and  the  evidence.  Upon  the  evidence  be- 
fore the  jury,  we  need  not  remark  further  than  to  say 
that  if  it  did  not  conclusively  establish  the  line  as  claim* 
ed  by  the  plaintiff,  it  at  least  authorized  the  verdict» 
which  having  been  approved  by  the  Circuit  Court,  can- 
not be  disturbed  by  this  Court  whatever  might  be  its 
opinion  as  to  the  mere  weight  of  the  evidence. 

That  the  act  establishing  the  town  of  Covington  is 
n«hi?g*&e*i(i??a  constitutional,  and  vested  the  legal  title  to  150  acres 
dSSwed^  c?nT"  ^**®rein  described  in  the  trustees,  was  decided  in  the 
tntional:  {Ken-  case  of  Eentiedy^s  heirs  vs  Trustees  of  Covingtanf  (8 
TrZui9  ofc^  Dana,  55-6.)  And  although  the  tract  of  150  acres  re* 
Mijtoii,  8  Dana,  j^j.^^  ^^  jj^  ^jj^  nct  was  not  all  laid  out  into  lots  and 
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streets  at  that  time,  yet  as  it  vests  150  acres  in  the  Ou 

trustees  for  the  town,  their  title  extended  to  that  quan-  Foorx  &o. 
tity,  and  the  memorandums  or  endorsements  on  the  " 
original  plat  show  that  any  surplus  not  vested  in  the 
trustees  should  be  on  the  western  side  of  the  tract,  and 
that  consequently  the  title  of  the  trustees  covered  the 
southeastern  corner,  and  included  the  first  parcel  of 
the  land  now  in  contest,  if  it  is  north  of  the  line  divi- 
ding the  Kennedy  tract,  on  which  the  town  was  estab- 
lished, from  the  Kyle  tract.  If  the  trustees  were  au- 
thorized to  convey  that  part  of  the  town  tract  not  laid 
off  into  lots  at  the  date  of  the  act  establishing  the  town, 
(approved  February  1815,)  then  their  deed  to  the  three 
Ganoes,  in  1824,  invested  them  with  the  legal  title  to 
the  first  parcel  of  land  above  described  as  being  now 
in  contest,  and  by  subsequent  deeds,  the  title  was  con- 
centrated in  Daniel  Gano,  and  afterwards  transferred 
by  the  proceedings  on  his  mortgage  to  Winter,  one  of 
the  lessors.  The  Court  decide*!  in  favor  of  the  defend- 
ant, that  the  power  of  the  trustees  to  convey  as  given 
by  the  original  act,  was  limited  to  the  lots  originally 
laid  off,  that  consequently,  if  this  parcel  was  within  the 
town  tract,  the  title  still  remained  in  the  town  authori- 
ties. The  verdict  as  to  this  parcel  was  accordingly 
found  upon  their  demise  and  not  upon  that  of  Winter. 
This  question  is  no  otherwise  materal,  at  present,  than 
as  it  relates  to  the  condition  on  which  the  plaintiff  was 
allowed  to  amend  the  declaration  by  adding  a  demise 
on  the  title  of  the  city;  which  condition  was  that  there 
could  be  no  recovery  under  that  demise,  unless  the  plain- 
tiff showed  an  equitable  title  to  the  land  from  the  city^ 
which  is  understood  to  mean  such  equity  to  the  land 
as  the  city  was  bound  to  respect.  And  so  it  seems  to 
have  been  understood  by  the  Court  and  the  parties. 
This  equity,  as  against  the  trustees,  must  be  regarded 
as  being  sufficiently  established  by  their  deed  to  the 
three  Ganoes,  unless  that  deed  be  regarded  as  not  only 
insufficient  to  pass  the  legal  title,  because  not  express- 
ly authorized,  but  as  being  actually  illegal  as  being 
against  the  objects  and  policy  of  the  act,  and  the  pur- 
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Ok*  poses  for  which  the  title  was  vested  in  the  trustees.  But 

Foots au).  as  the  deed  does  not  convey  any  land  which  was  either 
expressly  or  impliedly  reserved  for  pnblic  uses,  the  deed 
cannot  be  regarded  as  in  violation  of  any  policy  or  pur* 
pose  of  the  act,  unless  it  tended  to  deprive  either  the 
town  or  the  original  proprietors,  or  their  representa- 
tives, of  some  right  or  benefit  which  was  intended  to 
be  secured  to  them.  But  as  this  ground  was  certainly 
not  intended  to  be  forever  reserved  from  private  own- 
ership, and  as  the  act  is  sedulous  to  secure  the  interest 
of  the  original  proprietors,  whose  land  was  vested  in 
trustees  for  the  purpose  of  a  town,  it  would  seem  to  be 
entirely  consistent  with  every  object  of  the  statute, 
and  not  only  promotive  of,  but  actually  essential  to  the 
interests  of  the  town  and  of  the  proprietors,  that  the 
title  to  this  portion  of  the  town  tract  should  not  re- 
main in  abeyance,  but  should  be  so  placed  in  individuals 
as  that  it  might  be  improved,  and  for  that  purpose  trans- 
ferred from  one  to  another,  subject  to  the  general  pow- 
ers and  authority  of  the  town  and  its  trustees.  In  this 
view  of  the  question,  we  are  of  opinion  that  although 
no  express  authority  is  given  to  the  trustees  to  convey 
any  thing  but  the  lots  as  laid  out ;  yet  as  the  Legislature 
may  have  understood  this  description,  as  embracing  the 
whole  extent  of  the  tract,  and  as  there  is  nothing  to 
show  the  contrary,  and  the  entire  title  is  vested  in  the 
trustees  without  any  negative  words  restricting  the 
power  of  conveyance,  we  are  of  the  opinion  that  if 
they  could  not  pass  the  legal  title  to  portions  of  the 
town  not  laid  off  into  lots,  they  might  at  least  pass 
such  right  or  power  to  the  original  proprietors  or  their 
heirs  or  assignees,  as  the  trustees  themselves  would  be 
bound  to  respect,  and  as  might  authorize  the  grantees 
to  use  the  respective  portions  in  a  manner  appropriate 
and  advantageous  to  the  town  and  .to  themselves  as 
proprietors.  If  this  could  not  be  done,  for  what  pur- 
pose was  the  title  of  these  portions  of  the  tract  vested 
in  the  trustees  instead  of  l)eing  left  in  the  proprietors? 
It  was  obviously  not  intended  to  deprive  them  of  any 
interest  or  even  title,  except  so  far  as  was  necessary 
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for  the  town.   The  act  was  doubtless  procured  by  thefti,  ^■» 

and  certainly  assented  to  immediately  after  its  passage,  Foorg  Ac. 
as  is  demonstrated  by  the  documents  and  other  evi- 
dence  in  this  re&ord.  They  established  the  town  with 
a  view  to  the  profits  to  be  derived  from  the  enhanced 
value  of  the  land,  and  it  cannot  be  presumed  that  they 
would  have  consented  that  portions  not  intended  for 
public  use,  and  thus  tending  to  produce  the  expected 
enhancement,  should  be  withheld  from  them  for  an  in- 
definite period  without  the  power,  either  in  themselves 
or  the  trustees,  to  make  them  profitable  to  them,  or  in 
any  way  advantageous  to  the  town.  And  the  Legisla- 
ture had  no  motive  for  doing  so. 
We  are,  therefore,  of  opinion  that  the  deed  of  the  ,.The  aeteitab. 

'  lithin;  the  town 

trustees  to  the  three  Ganoes,  who  were  the  devisees  of  of  CoTincton 
one  of  the  original  proprietors,  conveying  this  ground  iS'°^»cre«  *3 
to  them  in  virtue  of  that  title,  and  of  recitals  showing  JSi^"u,em*'*to 
their  right,  so  far  as  the  original  proprietors  and  their  f^.^^^I.  the  loii 

.    .         °   ,.  ,  ,  .     .  ,       laid  off,  anthori- 

heirs  or  alienees  were  concerned,  to  have  it  m  exclu-  wd  them  to  aeli 

sion  of  others ;  and  which  recitals  are  substantially  sus-  ^^8  ootiafd^off 

tained  by  deeds  between  the  several  proprietors  and  JJ^  int^Mded^for 

their  heirs  and  alienees,  was  such  an  act,  as  if  it  did  not  P^^^^^  purpoaea, 

.,-.,  -  ,  ,,..      *°d    ■^ch  aala 

pass  the  legal  title,  at  least  created  or  sanctioned  aright  paaaedan  equUf 
which  the  trustees  and  their  successors  were  bound  to  purchaaer!^  * 
respect,  and,  therefore,  constituted  such  an  equity  as 
is  referred  to  in  the  order  allowing  the  additional  de- 
mise, and  as  authorized  the  grantees  to  use  and  trans- 
fer the  land  in  subordination  to  the  general  authority 
and  title  of  the  trustees.  The  long  acquiescence  of  the 
other  proprietors  and  their  heirs  and  their  alienees  in 
the  deeds  and  acts  referred  to,  as  concentrating  in  the 
three  Ganoes  the  entire  interest  in  the  land  now  in 
question,  confirms  the  recognition  of  their  right  by  the 
deed  of  the  trustees,  and  affording  suflSicient  presump- 
tion of  the  validity  and  obligatory  force  of  those  pre- 
vious acts  and  deeds,  stated  in  the  deed  of  the  trustees 
and  which,  at  the  time  of  the  trial,  had  been  acquiesced 
in  and  acted  under  for  more  than  twenty  four  years 
without  dispute.  We  do  not,  therefore,  deem  it  neces- 
sary to  notice  in'detail  the  objections  to  the  admissibil- 


Digitized  by 


Google 


393  BEN.  MONROE'S  REPORTS. 

Oi»  ty  of  these  several  deeds,  which  are  -only  subsidiary  to 

PooTB  6re.      the  deed  of  the  trustees.    The  subsequent  deeds  by 
which  the  interest  of  the  three  Ganoes  was  concentra- 
ted in  one  of  them,  were  properly  authenticated,  and 
are,  moreover,  sustained  by  the  acts  done  under  them 
and  the  acquiescence  of  other  parties.    This  interest  as 
already  observed  was  vested  by  the  proceedings  on  the 
mortgage  in  C.  H.  Winter,  one  of  the  lessors,  who  if 
he  had  not  the  legal  title,  had  such  interest  as  entitled 
him  to  use  the  title  of  the  city  for  his»benefit. 
It  is  proper  before  leaving  this  part  of  the  case  to  no- 
A  writing  ihow-  tice  an  exception  taken  to  the  admission  of  a  part  of 
■^fion^of  a  line  the  evidence  relating  to  the  question  of  boundary.  This 
between*^  Sose  was  a  Writing  dated  in  May  1815,  purporting  to  be  an 
^ro^rielJrt  aUil  ^ig''®©'"^^^^  between  the  proprietors  of  the  town  tract 
5ate,  may  pjop-  and  Kyle  the  proprietor  of  the  farm  and  land  adjoi-mng 
aa^oTMence^^to  it  ou  the  south,  whereby  the  line  between  the  two 
imeTaacf  w^tJin-  tracts,  which  was  the  original  line  of  the  patent  under 
4iDg   upon    all  -which  the  town  tract  was  held,  was  definitely  agreed  on 
t«xa  of  the  land,    and  run,  and  at  certain  pomts  marked  or  denned  on  the 
ground.    There  is  no  doubt  that  this  writing,  as  the 
act  and  admission  of  Kyle,  then  the  absolute  owner  of 
the  land  on  the  south  side  of  the  disputed  boundary, 
was  evidence  of  the  true  position  of  that  boundary 
against  him,  and  all  persons  subsequently  deriving  title 
from  him,  and  the  Court  properly  treated  it  only  as  ev. 
idence  of  the  true  line,  and  not  as  in  itself  fixing  a  dif« 
ferent  line  so  as  to  extend  the  town  of  Covington  to 
bind  subsequent  purchasers  who  had  no  notice  of  it. 
And  although  formal  proof  t)f  the  execution  of  the  in* 
strument  was  not  made  by  the  subscribing  witness 
when  it  was  first  offered,  and  it  may  have  been  admitted 
•on  account  of  its  age  and  of  its  having  been  in  the  cus- 
tody of  the  agent  of  the  proprietors,  yet  as  the  subscribe 
■ing  witness  afterwards  referred  to  it  and  to  its  executioa 
in  such  a  manner  as  to  identify  it  and  establish  its  genu- 
jneness,  which  was  also  corroborated  by  other  evidence 
of  recognition  and  of  possession  corresponding  with  it, 
we  are  of  opinion  that  there  was  no  error  in  admitting 
it,  either  as  an  ancient  writing,  or  as  an  instrument 
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proved  by  the  subscribing  witness.    Indeed  it  would  0»* 

seem  that  the  objection  was  rather  on  the  ground  of  ir-       FooT«te. 
relevancy  than  of  non-execution,  or  of  want  of  proof  of 
its  execution. 

With  respect  to  the  half  acre  south  of  the  disputed  tj^^^tyl^l^rinl 
line,  it  seems  entirely  manifest  that,  fixing  the  line  as  <i«nt'n«i«<i'meni 

'  •'  ^  .  which  are  iiiconi* 

the  jury  have  done,  this  parcel  of  land  is  situated  im-  peient  to  bUow 
mediately  south  of  it,  on  or  near  Licking  river,  and  yed%^7iiini!frio 
that  being  certainly  included  in  the  conveyance  by  »'*o*i*i'« ""*>*«• 
which  the  title  derived  from  Kyle  was  vested  in  S.  E. 
Foote,  and  being  excepted  out  of  the  conveyance  of  a 
part  of  that  land  by  Foote  to  Orr,  the  title  is  either  in 
Orr  or  in  Winter,  both  of  whom  are  lessors  by  separate 
demises.  The  plaintiflf,  therefore,  was  entitled  to  re- 
cover on  one  of  these  demises  and  for  the  benefit  of 
Winter,  if  the  deeds  showing  title  in  Foote  were  prop- 
erly before  the  jury.  These  deeds  were  first  ofiered  by 
the  defendant,  but  being  objected  to  by  the  plaintiff,  so 
far  as  used  for  showing  title  in  the  defendant,  they 
were  allowed  to  be  read,  and  were  read  by  the  defend* 
ant  merely  to  show  boundary.  The  plaintiff  then  of* 
fered  to  use  them  as  evidence  to  show  title  in  himself, 
to  which  the  defendant  objected,  and,  thereupon,  asked 
leave,  and  was  allowed  to  withdraw  them  from  the  jury 
as  evidence  for  any  purpose;  and  notwithstanding  his 
objection,  the  plaintiff  was  allowed  to  use  and  read  them 
as  evidence  of  title  on  his  part.  We  do  not  understand 
that  the  Court  coerced  any  delivery  or  surrender  of  the 
deeds  from  the  immediate  or  actual  or  personal  pos* 
session  of  the  defendant.  But  that  the  deeds  having 
been  read  by  the  defendant  were  among  the  papers  of 
the  cause  when  the  plaintiff  offered  to  read  and  use 
them,  and  that  they  so  remained  when  the  motion  of 
the  plaintiff  to  use  them  was  granted.  Thus  viewing 
the  facts,  we  cannot  say  that  there  was  any  such  inju- 
ry offered  to  the  rights  of  the  defendant,  as  should  con- 
stitute a  ground  for  a  new  trial  or  for  a  reversal  of  the 
jodgmrent.  The:whcle  effect  of  a  new  trial,  so  for  m 
this  matter  is  concerned,  would  be  that  the  plaintiff 
would  be  compelled  to  furaiflh  the  deeds»  &dt  at  his 
Vol.  X.  50 
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UwmMM        own  expense,  (or  copies,)  and  as  he  should  have  done 
Da^im.       on  the  trial  which  has  occurred      The  defendant  might 
perhaps,  in  justice,  insist  that  he  should  take  and  pay 
or  the  copies  which  were  used,  and  the  Court  might 
have  imposed  this  or  other  conditions.    But  we  do  not 
think  any  thing  occurred  which  should  affect  the  judg- 
ment. 
Wherefore,  the  judgment  is  affirmed. 
Stevenson  and  /.  4*  W,  L.  Harlan  for  plaintifis;  Lind^ 
sey  for  defendants. 


DcriA  UE» 
Com  103. 

My  6. 


Myers  vs  Daviess. 

Error  to  the  Jefferson  Circuit. 
Conditions  precedent  and  subsequent, 
JvDoi  SiMPsoif  delivered  the  opinion  of  the  Gouit 

J.  H.  Daviess,  by  his  last  will,  vested  his  whole  es* 
The  eue  stated,  tate,  real,  personal  and  mixed,  in  John  Rowan  and  Jas, 
Meade  and  the  survivors  of  them,  and  in  such  trustee 
as  such  survivor  should  appoint  by  deed  or  will;  and 
if  they  died  without  making  such  appointment,  then 
Samuel  Daviess  and  Daniel  Gross,  or  the  survivor  of 
them,  were  to  be  his  trustees.  The  estate  was  vested 
in  trust,  that  the  trustees  might  pay  the  testator's  debts 
and  comply  fully  with  all  his  contracts.  They  were  to 
appropriate  a  part  of  the  estate  for  the  support  of  the 
testator's  wife;  and  when  the  testator's  nephews, 
the  sons  of  William  Daviess,  Samuel  Daviess  and 
John  Daviess  grew  up,  the  trustees  were  to  divide  the 
estate  into  not  more  than  three  parts,  and  to  give  it  to 
such  of  his  nephews  as  they  deemed  most  worthy. 
They  were  authorized  to  give  the  entire  estate  to  one» 
if  they  thought  proper  to  do  so,  or  to  two,  but  not  to 
more  than  three  at  farthest.  If  the  execution  of  the 
will  should  devolve  upon  Samuel  Davis,  his  son  was  to 
have  no  share  of  the  estate. 
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After  the  death  of  the  testator,  the  widow  renounced        ^"** 
the  provisions  of  his  will  in  her  favor,  and  claimed  and       lUvgew. 
received  dower  in  the  estate. 

The  testator  died  in  1811.  Meade,  one  of  the  trus- 
tees, died  in  1812.  Rowan  died  in  1843 ;  and  Gross, 
one  of  the  second  set  of  trustees,  died  previous  to  Row- 
an. No  disposition  of  the  estate,  at  the  time  of  Row- 
an's death,  had  been  made  to  any  of  the  testator's 
nephews.  Nor  had  Rowan  appointed  a  trustee  to  man- 
age the  estate,  and  consequently  the  execution  of  the 
trust  devolved  upon  Samuel  Daviess,  the  only  surviving 
trustee  named  in  the  will. 

In  1843,  after  Rowan's  death,  Samuel  Daviess,  by 
deed  duly  executed,  appointed  one  of  the  testator's 
nephews,  namely,  Joseph  Hamilton  Daviess,  son  of  John 
Daviess,  sole  devisee  under  the  testator's  will,  giving  to 
him  the  whole  estate,  with  full  power  and  authority  to 
take,  occupy  and  enjoy  it  according  to  the  provisions 
of  the  will.  But  the  deed  of  appointment  contains  a 
condition  by  which  the  said  J.  H.  Daviess  is  requir- 
ed, within  four  months  from  the  date  of  the  deed, 
to  execute  and  deliver  to  Samuel  Daviess  a  deed, 
in  writing,  releasing  and  discharging  the  heirs  and  le- 
gal representatives  of  John  Rowan  and  James  Meade, 
the  former  trustees  and  the  sureties  in  their  executori- 
al bond,  and  their  agents,  Samuel  Daviess  and  John 
Daviess,  who  had  acted  under  said  trustees,  from  all 
claim  or  demand  or  suits  on  the  part  of  J.  H.  Daviess, 
the  selected  devisee,  for  or  on  account  of  any  alleged 
defalcation  or  maladministration  of  said  estate,  or  for 
any  other  cause  whatever. 

In  the  assignment  of  dower  to  the  widow  she  receiv- 
ed several  slaves,  as  her  dower  interest,  in  the  slaves 
that  belonged  to  the  testator's  estate.  In  the  year  1822 
a  judgment  was  confessed  by  Rowan  for  the  sum  of 
$726  68  in  a  suit  previously  brought  against  him  as  the 
executor  of  J.  H.  Daviess  by  Jacob  Philips;  and  the 
Execution  that  issued  upon  that  judgment,  being  against 
Rowan  as  executor,  and  to  be  made  of  the  assets  in 
his  hands,  was  levied  upon  the  reversionary  interest  of 
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Utzw        the  dower  slaves,  which  was  sold  under  the  execution 
Danism.       in  the  year  1823,  and  purchased  by  Joseph  Pollard » who 
■  had  previously  married  the  widow,  and  then  had  the 

slaves  in  his  possession  in  right  of  his  wife. 

The  dower  interest  in  the  slaves  ceased  and  deter* 
mined  in  the  year  1847  by  the  death  of  the  widow. 
After  her  death  this  action  of  detinue  was  brought  by 
j.  H.  Daviess,  the  appointee  under  the  will,  to  recover 
the  dower  slaves  against  those  claiming  by  virtue  of  tho 
purchase  of  the  reversionary  interest  at  the  sale  made 
under  the  execution  by  the  Sheriff.  Myers  had  the 
slaves  in  possession  when  the  widow  died,  and  the  par* 
ties  agreed  that  he  should  hold  them  merely  as  a  stake* 
holder,  and  this  suit  should  be  brought  against  hiia  for 
the  purpose  of  trying  the  right,  but  he  shculd  not  be 
liable  for  the  costs,  nor  for  the  negroes. 
The  testator  did  not  in  his  will  nominate  an  executor 
Whew  a  ictiaior  In  express  terms.    But  as  he  confided  to  the  persona 

appouiU  a   per-        ,.,  .  «  ,  .i»i. 

ion  to  execute  whom  he  denommated  trustees  the  execution  of  nis 
xin«'^pon°°Mm  will  and  conferred  upon  them  the  rights  which  apper- 
iiihtrww"h  api  ^^*^  to  an  executor,  it  amounts  to  a  constructive  ap- 
pertain to  an  ex-  pointment  of  them  to  the  oiRce,  and  although  called 
mounta  to  a  trustees  by  the  testator,  they  were  also  his  executors 
JStotoen!"'  Tf  according  to  the  tenor  of  his  will:  (1  William's  m  Ex- 

jh^^uro^i!:  ^^«^<^^' ;23.) 

f  entor,  though  The  plaintin 's  right  of  recovery  in  this  action  is  con* 
tniftM:  d  Wt  tested  mainly  upon  two  grounds.  First,  that  the  deed 
tort|*i28.)^'**"*  of  appointment  under  which  he  claims  is  invalid,  inas* 
QaastioDsin  Uia  much  as  it  contains  a  condition  intended  to  operate  for 
the  benefit  of  the  trustee  by  whom  it  was  executed,^ 
and  upon  the  performance  of  which  the  vesting  of  the 
estate  depends.  And,  furthermore,  that  the  deed,  if 
valid,  did  not  invest  the  plaintiff  with  the  legal  title  tot 
the  property,  which  still  remained  in  the  trustee  after 
the  execution  of  the  deed. 

Second,  that  the  Sheriff's  sale  under  the  execution 
against  Rowan,  as  executor,  transferred  the  reversion* 
ary  interest  in  the  slaves,  after  the  termiuation  of  the 
dower  estate,  to  the  purchaaert  and  consequently  the 
plaintiff  has  no  title  to  them. 
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1.  The  objection  to  the  nppointmenl  of  the  plaintiff        Uyk^m 
as  devisee,  i.^  founded  on  o  misconception  of  the  nature        Dayhmi. 
of  the  condition  contained  in  the  deed  by  which  he  is  u  itie  condition 
designated  as  the  person  who  is  to^ake  under  the  will.  cot'i\e>nnce    be 
It  is  not  a  precedent  condition  that  must  be  performed  J"f^fr^''p;.jjl!! 
before  the  estate  vests,  but  a  condition  subsequent,  the  !/»o"Sh  li-e  com- 

.  .  f.  d«>«on     b«      nut 

performance  of  which  is  not  essential  to  the  vesting  of  peibrme/j—to  if 

the  estate.     If  the  condition  be  illegal,  it  does  not  vU  inegal. 

tiate  the  deed   of  appointment,  or  defeat  the  estate 

which  It  confers,  although  the  condition  itself  may  bo 

void  and  inoperative.     And  as  the  deed  designates  the 

plaintiff  as  the  person  who  is  to  take  under  the  will, 

and  invests  him  with  all  the  rights  of  a  devisee,  with 

power  and  authority  as  such,  to  take,  occupy  and  en* 

joy  the  estate  according  to  the  provisions  of  the  willi 

the  title   to  the  slaves  which  belonged  to  the  estate 

vested  in  him,  nothing  more  being  necessary  to  the 

completion  of  his  title,  after  his  appointment  as  devisee, 

than  the  assent  of  the  trustee  and  executor,  that  he 

should  take  the  slaves  and  hold  them  in  that  character.  ^,        ,   ,  , 
,-_,_.  r    t      r,f       m  11  ,  •       where  a  teitttof 

2.  The  effect  of  the  Sheriff's  sale  depends  upon  the  devised        tb« 

question  whether  the  reversionary  interest  in  the  dow-  ute  to^iuatew^ 

er  slaves  remained  in  Rowan»  as  trustee  and  executor,  ?enouiced^*^Uie 

at  the  time  of  the  sale,  and  whether  such  an  interest  f7'u***"  J"*?* 

in  the  slaves  was  assets  in  his  hands  and  liable  to  sale  vui,    end   h«4 

by  execution?  ia'liuv€S"^*kh 

The  will  vested  the  title  to  the  whole  of  the  testa-  ^^'^^  iuh  Hdi 

tor'a  estate  in  the  trustees.    The  renunciation  of  the  ibat  the  uueteea 

.„,,.,  ,    ,  .  ^  ,  ,  were  only  dive«» 

Will  by  the  widow  and  the  assignment  of  dower  to  her,  ledof  liUe  to  the 

only  operated  to  divest  the  title  of  the  trustees  to  the  dower  interest^ 
extent  of  the  interest  which  the  law  conferred  upon  flSJi^inJd^n"t2e 
her  in  the  property  comprised  in  her  dower  estate.  vi"'|J*Vh°^^**5^ 
The  title  to  the  life  estate  in  the  slaves  was,  by  opera* 
tion  of  law,  vested  in  the  widow.    The  title  to  the  es- 
tate, in  reversion,  remained  in  the  trustees  by  virtue  of 
the  provisions  of  the  will.    It  could  not  vest  in  the  dev- 
isee, because  no  person  had  been  selected  to  take  In 
that  character.    Although,  by  the  assent  of  the  execo- 
tor  that  the  widow  should  hdd  the  slaves  in  dowar,  Us 
title  was  divested  ixaing  the  continuance  of  her  life 
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Mmtfl  estate,  and  to  that  extent  the  slaves  were  not  assets  ia 
DxYtsMf.  his  hands;  yet  as  that  assent  did  not  either  expressly  or 
by  construction  vest  the  reversionary  interest  in  any 
other  person,  the  entire  title  did  not  pass  out  of  him. 
In  this  respect,  this  case  differs  from  that  of  Anderson 
vs  Irvine^  (6  B.  Monroe^  231.)  There  the  administra- 
tor, by  permitting  the  widow  to  take  the  slaves  in  dow* 
er,  was  considered  as  having  surrendered  them  to  her 
and  the  heirs,  and  thereby  divested  himself  of  all  title 
to  them.  Here  the  surrender  to  the  widow  could  not 
have  that  effect,  because  no  assent  by  the  executors 
could  be  implied  that  the  heirs  should  take  the  rever- 
sionary title,  inasmuch  as  they  had  no  right  to  the 
slaves ;  and  as  the  executors  were  the  only  devisees 
until  others  were  appointed  by  them,  the  title,  except 
so  far  as  it  was  divested  by  the  widow's  life  estate,  re- 
mained in  them,  there  being  no  other  person  in  whom 
it  could  vest. 
The  title  to  the  slaves  and  personal  estate  would, 
siaT6t  deTised  by  operation  of  law,  have  vested  in  the  cxecutora  even 
trust  to  be  given  if  the  testator  had  not  expressly  devised  his  estate  to 

UMiM^**ahouid  ^^"*  ^^^  precisely  the  same  that  they  would  have  had 

•elect,    remain  if  there  had  been  no  devise  of  it  to  them.    It  was, 

until  disposed  of  therefore,  liable  to  be  taken  and  sold  under  executions 

^wTt^^^andTiab^  against  them  as  executors.    It  was  assets  in  their  hands 

?  n  *ud^meni  ^^^  remained  such  until  its  character  was  changed  by 

agaiost  the  trus-  alienation,  or  some  other  act  which  produced  a  similar 
tee  as  executor.     ^    ^ 
effect. 

The  surrender  of  the  slaves  to  the  widow  in  dower 
changed  the  character  of  the  property  to  the  extent  of 
her  interest  in  it,  because  that  far  the  title  to  it  had 
been  given  up  by  the  executors.  But  it  still  continued 
to  be  ^assets  in  their  hands,  so  far  as  the  title  remained 
in  them,  and  as  such  was  liable  to  sale  under  execution. 

It  is  contended  that  a  sale  of  the  reversionary  inter- 
est in  slaves,  under  such  circumstances,  should  not  be 
sanctioned,  it  being  against  the  policy  of  the  law,  and 
injurious  to  the  rights  of  the  reversionary  proprietors. 
It  is  no  doubt  the  duty  of  an  executor  to  apply  the  as- 
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sets  in  his  hands  to  the  payment  of  the  testator's  debts,        *"■■■ 

and  a  surrender  by  him  to  the  widow  or  devisee  of  any        Davmm, 

part  of  the  assetts  until  the  debts  have  been  paid,  is  a     Thai  an  exec 

breach  of  that  duty,  for  which  he  might  be  held  respon-  himseir'^iiabie 

sible  by  either  a  creditor  or  any  other  person  interest-  jj'  no?*V«>peJ' 

ed,  who  had  been  injured  by  the  act.    But  still  a  cred-  ly ■dminisiermj, 
..      r  ...  11   ,      : ,  .  .  ...    ^»ii  "o*  •ffoct 

itor  has  a  right  to  sell  the  title  to  the  reversion,  which  the  ri^ht  of  » 

being  in  the  executor,  is  assets  in  his  hands  and  liable  pen^^MM  ^  pay 

to  execution.    The  fact  that  the  creditor  has  a  remedy  ^Ibli.^'*"*  ** 

against  the  executor  for  a  devastavit^  does  not  deprive 

him  of  his  right  to  sell  the  assets  still  remaining  in  the 

hands  of  an  executor,  and  thus  avail  himself  of  that 

remedy  which  is  most  speedy  and  direct. 

The  slaves  were  levied  upon,  and  the  reversionary 
Interest  in  each  one  sold  separately.  There  does  not 
seem  to  be  any  objection  made  to  the  manner  in  which 
the  sale  was  effected.  The  title  in  reversion  passed  to 
the  purchaser  by  the  sale.  Whether  that  title,  acquired 
under  the  circumstances  it  was,  by  the  husband  of  the 
widow,  and  apparently  for  her  benefit,  should  be  deem- 
ed to  be  held  in  trust  for  the  plaintiff,  is  a  question  of 
equitable  cognizance  that  does  not  arise  in  this  action 
at  law,  and  the  solution  of  which  may  depend  not  only 
upon  the  relative  attitude  of  the  parties,  but  also  upon 
the  liability  of  the  widow  to  have  paid  the  judgment 
at  law  against  the  executor,  to  satisfy  which  the  sale 
was  made,  if  such  a  liability  existed  in  consequence  of 
her  having  the  estate  in  her  hands  that  should  have 
been  applied  to  its  payment,  and  which  instead  of  re* 
taining,  she  ought  to  have  surrendered  to  the  executor 
for  that  purpose.  But  whether  such  a  liability  existed 
or  not,  or  its  effect  upon  the  sale  if  it  did  exist,  are  mat* 
ters  not  now  before  the  Court  for  adjudication,  and 
about  which,  therefore,  no  opinion  is  now  expressed* 

It  IS  unnecessary  to  notice  the  minor  points  made  in 
reference  to  the  admissibility  of  testimony,  as  the  judg* 
ment  will  have  to  be  reversed  on  the  ground  that  the 
instructions  by  the  Court  below  to  the  jury,  upon  the 
subject  of  the  sale  of  the  slaves  under  execut]on»  were 
not  in  accordance  wKh  the  principles  'of  this  oplnioftr- 
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Pzukeafte. 

vt 

Oldbam'i  Ao*]i. 

Ac. 


and  the  same  questions,  in  all  probability,  will  not  rise 
upon  a  future  trial. 

Wherefore,  the  judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial,  and  further  proceedings  in  con« 
formity  with  this  opinion. 

Fry  4*  Page  for  plaintiff;  Loughborough  4*  Ballard 
for  defendant. 


Chakcert. 
Cajel04. 

€Af6  ■ttted* 


Place,  &c.  V8  Oldham's  Adm'r.,  Ac- 
Error  TO  THE  Louisville  Chatycery  Court. 
Administrators,    Substitution.    Pro  rata  distribution* 
Cbibf  Justxob  Marshall  delivered  the  dpinion  of  the  Couit 

R.  p.  Oldham,  in  his  lifetinne,  executed  bis  note  to 
Kleissendorff  &  Fuist  for  $500,  which  was  assigned  by 
them  to  T.  M.  Tunstall.  A  judgment  was  obtained  in 
1837  by  Tunstall  against  Oldham  for  the  amount  of  the 
note,  with  interest  and  costs,  and  execution  thereon 
was  returned  "no  property  found,"  except  as  to  the 
sum  of  $52  49  made  upon  it.  Afterwards,  in  1840, 
Kleissendoi*ff  having  previously  died,  Tunstall  in  a  suit 
upon  the  assignment  recovered  a  judgment  against  the 
administratrix  and  heirs  of  Kleissendorff  for  $493  51, 
bearing  interest  from  the  date  of  the  judgment,  which 
was  satisfied  out  of  the  estate  descended  to  the  heirs, 
in  which  the  administratrix,  as  widow  of  the  decedent, 
was  entitled  to  dower.  And  she  having  intermarried 
with  Place,  and  Oldham  having  died  in  1837,  shortly 
after  the  judgment  and  execution  against  him;  this  bill 
was  filed  in  1847  by  Place  and  wife,  as  administratrix 
in  conjunction  with  the  heirs  of  Kleissendorff,  against 
Haggin,  the  administrator  of  Oldham,  and  his  securi- 
ties,  claiming  the  benefit  of  the  judgment  against  Old. 
ham  by  substitution  to  the  rights  of  Tunstall,  who  is 
made  a  defendant;  and  after  suggesting  that  assets  to  a 
considerable  amount  had  or  should  have  come  to  the 
hands  of  the  administrator,  and  chargingi  that  he  had 
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notice  of  the  said  judgment  and  proceedings  against       Px^cr  &c. 
his  intestate,  and  that  he  had  appropriated  the  assets  0:.dham'8Ad'«. 

to  his  own  use,  and  retained  them  in  part  for  his  own   

debt,  disregarding  the  priority  to  which  said  judgment 
was  entitled,  and  with  full  notice  thereof;  prays  for  a 
discovery  and  account,  and  for  a  decree  against  Hag- 
gin  and  his  securities  for  the  amount  due  on  the  judg- 
ment against  his  intestate,  and  for  general  reHef.  Hag- 
gin  denies  all  notice  or  knowledge  of  the  judgment 
against  Oldham  until  within  two  or  three  years  be- 
fore this  suit  was  commenced.  He  states  the  amount 
of  assets  received  at  a  little  less  than  $800,  which  he 
alleges  he  has  duly  and  fully  administered,  and  he  de- 
nies that  the  demand  of  the  complainants  is  entitled  to 
any  priority  over  those  which  he  has  paid  and  his  own 
which  he  has  retained  out  of  the  estate. 

It  appears  that  Oldham  died  in  Jefferson  county, 
where  he  had  lived  for  a  number  of  years ;  that  Haggin 
lived  in  the  same  county,  and  had  ample  opportunity 
of  knowing  the  condition  of  Oldham,  and  of  knowing 
of  the  judgment  and  proceedings  of  Tunstal  against 
him ;  that  Haggin  was  appointed  administrator  by  the 
Jefferson  County  Court  in  November  1837,  received 
shortly  afterwards  near  $800,  due  to  Oldham  from  the 
State  of  Kentucky,  which  in  the  course  of  about  one 
year  he  disbursed  in  payment  of  funeral  expenses,  of 
judgments  against  the  intestate,  and  of  his  own  de- 
mand $300  with  interest,  due  by  note,  and  a  demand  ah 
80  due  by  note,  in  which  he  was  the  surety  of  Oldham, 
on  which  he  paid  about  $80.  No  inventory  or  ap- 
praisment  had  been  returned  by  the  administrator,  and 
he  had  not  accounted  or  settled  with  the  County  Court. 

As  the  law  stood  when  this  administration  was  crant-  AnadminiBtrator 

o  paving  bond 

ed,  and  when  the  assets  were  appropriated  by  the  ad-  debu  or  simple 

ministrator,  judgments  against  the  intestate,  subsisting  his      intestate, 

and  in  full  force  at  his  death,  were  entitled  to  priority  ^^^^^  rl'iificdTn 

over  specialties  and  simple  contracts  in  the  administra-  \^^  county   the 

■  ^  inlfstale  hud  liv- 

tion  of  the  assets,  and  a  violation  of  this  right  of  pri-  ff  "m'  h.^^    ^- 
ority  was  a  mal-administration,  constituting  a  dcvas-   ,5^."       /  ...e 
tavit,  for  which  the  judgment  creditor,  whose  debt  re-  foVa^mallad^^^^^ 
Vol.  X.  51 
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Plaob  kc.       mained  unpaid,  might  hold  the  administrator  personaU 
OLPKAM'sAD'm,  ly  liable,  unless  the  administrator  had  not  only  been 

; — ignorant  in  fact  of  the  existence  of  the  judgment,  but 

^a^afl^i^Ad'r^vB  was  not  bound  to  know  or  take  notice  of  it:  {Huich* 
T^ord,  5  Dana  ^raffs  adrrCr  vs  Ti7/orrf,  5  Dana,  353.)  And  in  the 
case  referred  to,  it  was  decided  upon  full  consideration 
of  the  question,  both  on  principle  and  authority,  that 
according  to  the  principles  of  the  common  law,  an  ex- 
ecutor or  administrator  was  bound  to  take  notice  of 
judgments  against  the  intestate  in  the  same  county  in 
which  he  had  lived  and  died,  if  the  judgments  them- 
selves were  alive  and  enforcible  by  execution  at|the  time 
of  his  death.  We  are  not  aware  that  the  principle  has, 
in  any  subsequent  case,  been  departed  from  or  even 
doubted.  And  as  it  imposes  no  unreasonable  task  on 
the  administrator,  we  see  no  sufficient  reason  for  ques- 
tioning its  propriety  or  its  application  to  the  present 
case.  * 

Under  this  principle  the  administrator  has  no  right 
to  leave  this  judgment  of  TunstaPs  against  his  intestate 
unsatisfied  and  appropriate  the  assets  to  the  payment 
of  his  own  debt,  due  by  note,  and  of  another  of  the 
same  dignity,  in  which  he  was  surety.  And  as  he  was 
bound  to  take  notice  of  this  judgment,  and  is  charga- 
ble,  in  point  of  law,  with  all  the  consequences  of  actu- 
al notice,  whether  he  had  it  or  not,  it  follows  that  in 
view  of  the  law,  he  is  chargable  with  the  amount  of 
the  assets  appropriated  to  the  two  debts  just  referred 
to,  as  if  they  had  not  been  so  appropriated,  but  re- 
mained in  his  hands  unadministered.  And  as  they  nev- 
er were  duly  and  legally  administered,  but  in  legal  con- 
templation remained  in  his  hands  as  assets  to  be  appro- 
priated in  the  due  course  of  administration,  Tunstal,  as 
a  judgment  creditor,  might  unquestionably  have  co- 
erced their  appropriation  to  his  demand  by  reviving 
his  judgment  and  suing  for  a  devastamt  if  the  assets 
were  not  applied  to  its  payment.  And  we  are  inclined 
to  the  opinion  thot  he  might  at  once  have  resorted  to 
a  Court  of  Equity  for  a  discovery  and  a  due  applica- 
tion of  the  assets. 
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But  instead  of  pursuing  the  estate  of  Oldham  either       ^'^^^^  &«• 
at  law  or  in  equity,  Tunstal  turned  upon  the  represen-   Oxj>HAM'tAo's. 

tatives  of  bis  assignor,  and  coerced  from  them  the  con-   -—1 — _^ 

slderation  which  he  had  paid  for  the  assignment,  where-  T»hom"a  "^udj- 
by,  as  we  apprehend,  they  became  in  equity  entitled  to  JScovero"mcoS 
the  benefit  of  the  judgment  and  invested  with  his  junction  with  Uia 
rights  therein.  And  if  a  Court  of  Law  might  so  far  wbopaytb«judi(- 
regard  this  equitable  right  as  to  allow  them  to  proceed  ^Ity'be'^BubtU- 
in  the  name  of  Tunstal  for  their  benefit  to  revive  the  whtch^the^'iSg- 
judgment  against  his  administrator,  and  to  institute  and  p^^t     creditor 

®  ®       .        -  ,  .      ./.  tad,  to  file   hifl 

carry  on  an  action  for  a  devastavit^  if  an  execution  on  bill  against  the 

the  judgment  should  prove  unavailing,  yet,  we  are  SaJeT discover? 

of  opinion,  that  as  their  rights  in  this  respect  were  not  °fi"5n^;J°^  j* 

legal  but  purely  equitable,  they  were  entitled  to  assert  case   there  hw 

them  at  once  in  a  Court  of  Equity,  without  resorting  miaistratioQ    of 

to  tha  circuitous  proceedings  in  the  name  of  another,  "'®^'' 

which  would  almost  certainly  have  been  requisite  if 

they  had  revived  the  judgment  and  preceded  by  a  writ 

oifi,  fa.  thereon.    The  assets  are  not  of  a  character 

to  be  reached  by  execution  at  law.    If  the  judgment 

had  been  revived  by  scire^  facias  for  the  benefit  of  the 

complainants,   the  administrator,  who  now  contends 

that  he  had  duly  administered  the  assets,  would,  in  all 

probability,  have  withheld  paymeat.    And  an  action 

for  a  devastavit^  or  a  bill  for  discovery  of  assets,&c,9 

must  have  followed.    We^think  the  complainant  might 

properly  resort,  in  the  first  instance,  to  the  equitable 

remedy. 

We  have  already  said  that  the  appropriation  of  the 
assets  to  the  note  due  to  the  administrator,  and  to  that 
in  which  he  was  surety  for  his  intestate,  was  an  undue 
administration,  and  in  efiect  a  devastavit^  and  that  he 
remains  liable  for  the  same  as  for  assets  in  his  hands 
unadministered. 

But  the  question  still  remains  whether  these  assets  — Bat^where  the 
should  now  be  appropriated  according  to  the  rule  of  ?uchcaBe\iaimi 
priority  existing  at  the  time  when  the  administration  ^/^^ebt  paS 
was  granted  and  the  assets  administered,  or  according  f »  ■ccurity  foi 

.1        n  1  1  1  1  1.  I      I  1         ,       hi«  mtestate,  A 

to  the  rule  of  equality  subsequently  established  by  the  had  assets  suffi- 
act  of  1839,  (3  Stat.  Law  240,)  which  enacts  that  there;   ai^'JhJ^SCTf 
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Plac«&c.  aftg|.  all  debts  shall  be  of  equal  dignity  in  the  adminis- 
O&dham'sAd'k.  tration  of  estates,  and  shall  be  paid  as  therein  declared, 
- — - ..  ' ,   .     ralablv,  when  the  assets  are  not  sufficient  for  the  pay- 

Ihe   bill   of  the  *  !•     i.       «,.  .  .        .  r         ^  i./t<      . 

heirt:  Held  ihrtt  ment  ot  all.     This  question  is  not  free  from  ditnculty. 

mTnuuation  was  But  the  Statute  does  uot,  by  any  expression  or  intima- 

ihc 'aK  of ^ib39*  ^*^^  Contained  in  it,  limit  its  own  operation  toadminis- 

thfliiheaUminis-  trations  or  letters  testamentary  granted  after  its  pas- 

iraiorttii  lo  8uch  1,1  .  i./»    t  1  1  r      — 

debts  was  enti-  sage,  but  declares  m  unquanned  terms  that  "hereafter** 
\hate^oiiiit\und  ^"  debts  shall  be  of  equal  dignity  in  the  administration 

•o  in  his  hinds—  of  estates,  and  shall  be  ratably  paid  as  thereafter  direct- 
be  paying  mier-  •'  '^ 

em  10  ibe  heii*  ed.     Of  course  the  statute  could  not  operate  and  was 

00  Uieir  pan.  ...       1    1  111..  • 

not  intended  to  operate  apon  assets  duly  administered 

before  its  passage,  and  did  not  apply  to  debts  properly 
paid  under  the  pre-existing  laws,  and  which,  therefore, 
could  not  be  regarded  as  subsisting  debts.  But  we 
suppose  it  was  intended  to  apply  to  all  assets  remain- 
ing unadministered  at  its  passage,  and  to  all  debts 
which  were  then  subsisting,  or  might  thereafter  be  as- 
serted  against  the  estate  of  the  decedent.  And  as  we 
must  assume  upon  this  record  that  the  administrator  of 
Oldham  was  in  fact  ignorant  of  the  judgment  in  favor 
of  Tunstal,  and  that  he  acted  in  good  faith  in  applying 
the  assets  for  his  own  benefit  to  the  payment  of  his  own 
debt  and  of  the  other  for  which  he  was  surety,  we 
think  there  is  no  reason  why  he  should  not  be  regard- 
ed as  a  creditor  to  the  extent  of  these  debts  improper- 
ly paid  by  him,  and  as  being  entitled  to  an  appropria- 
tion of  the  assets  found  to  be  in  his  hands  or  for  which 
he  is  liable,  ratably,  with  the  judgment  debt  set  up  by 
the  complainants.  And  as  it  is  not  shown  that  there 
are  other  creditors  of  the  estate,  who  are  entitled  to 
come  into  the  distribution,  the  consequence  is  that  the 
pro  rata  appropriation  of  the  assets  should  be  confined 
to  the  claims  just  referred  to.  As  the  administrator 
appropriated  these  assets  to  his  own  benefit,  he  is  charg- 
able  with  interest  from  the  date  of  the  appropriation, 
and  the  several  claims  now  brought  into  comparison, 
are  also  entitled  to  bear  interest  until  the  distribution 
is  made  among  them — the  proportion  assigned  to  the 
•     claim   of  the  complainants  should  bear  interest  until 
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piiid.  The  administrator  and  his  securities  are  liable 
for  the  amount,  which  should  be  made  out  of  the  as- 
sets in  the  hands  of  the  administrator,  or  if  none,  or 
not  sufficient,  then  out  of  the  proper  estate  of  the  ad- 
ministrator and  his  sureties.  And  execution  should  go 
accordingly. 

Wherefore,  the  decree  dismissing  the  bill  without 
prejudice  is  reversed,  and  the  cause  is  remanded  with 
directions  to  render  a  decree  in  conformity  with  this 
opt  ron. 

T/iJ*uston  Sf  Pops  for  plaintiff;;  Loughborough  SfBaU 
lard  lor  defendants. 
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Shelton  vs  Deering.  Chaxoxrv^ 

EftftOR  TO  THE  Barren  Circuit.  CcLse  105. 

Femes  coverL    Dower.     Conveyances,  • 

Cbibf  Justics  Mass  ball  delivered  the  opinion  of  the  Coait  September  12. 

This  bill  was  filed  by  Patsy  Shelton  to  obtain  dower  The  case  itsted. 
in  a  tract  of  land  which  had  been  conveyed  to  Deering 
in  1837  by  a  deed  executed  by  her  husband  and  herself, 
and  recorded  in  proper  time  on  the  certificate  of  her  ac- 
knowledgment and  privy  examination,  made  by  two 
Justices  of  the  Peace  of  the  county  in  which  the  land 
was  situated,  which  was  also  the  county  in  which  the 
parties  resided.  The  husband  acknowledged  the  deed 
before  the  Clerk  of  the  same  court. 

To  avoid  the  effect  of  this  deed  as  a  bar  to  the  claim 
of  dower,  two  grounds  are  assumed  in  the  bill:  Firstt 
that  the  two  Justices  were  not  authorized  to  take  the 
acknowledgment  and  privy  examination  of  the  com- 
plainant ;  and,  second,  that  if  they  were,  the  deed  be- 
came void  by  a  subsequent  alteration  made  by  her  hus- 
bandy  with  the  consent  of  the  grantee,  after  the  ac- 
knowledgment of  the  complainant  and  before  that  of 
her  husband. 

1.  With  regard  to  the  authority  of  the  Justices.  The 
fourth  clause  of  the  act  of  1785,  (for  regulatipg  con- 
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SHiLToif  veyances,)  (Stat.  Laws,  433,)  authorizes  the  acknowl- 

Dkkkino.  edgment  and   privy  exaniiaation  of  a  feme  covert,  to 

The  act  of  Vr-  be  taken  and  certified  by  two  Justices  of  the  Peace  of 

fluh^rired  "  luu  that  county  in  which   she  dwelleth,  if  in   the  United 

Peace^  o^^  If  e  ^^'^^^^'^t  ^'^^^  ""^^Y   ^^  empowered  hv  commissioH  to  be 

coimiyu  hero  Lie  issued    bv  the   Clerk   of  the  court  in   which    the  deed 

having   a    com-  ou^^^ht  to  be  recorded.     And  the ',\c\  oi' 1192,  {Stat,  Law ^ 

pnrpo^e,  10  i.ike  430,)  iitter  providing,  \u  the  Ihnil  sechoii,  iti:i.  ui  case* 

ihe  acknowitdg  where  deeds   had    been   recorded  without  a  relinquish- 

nienl  and    pnvy  • 

cxaminuiion  oia   nient  of  dovver  bv  the  wife  of  the  grantor,  she  may  re- 

feme     co'crt    lo    .  .   ,     ,  .    t"  \     c  t        •  r     i       t* 

conveyances— Ai  hnquish  Iiei'  fight  belore  two  Justices  of  the  Peace  m 
keniucky'^^  of  the  countv,  whose  certificate  of  privy  examination,  &c., 
1792,  auihorized  g|^^||  1,^  recorded,  &c.,  enacts  tliat  "in  all  cases  where 

two   Jusiices  ol  '  ' 

the  Peace  under  a  deed  Is  made  by  the  parties  residing  in  the  county 
lake  such  no-  where  the  land  may  lie,  it  shall  be  lawful  for  Xhe  feme 
^"vy''^^e!rmina^  ^^^'^^^  ^0  relinquish  her  right  of  dower  in  like  manner", 
lion  10  a  reiin-   \}^^^  |g   before  two  Justices  of  the  Peace  in  the  coun- 

Smshment  of  r  r    *r>rhi         rt 

ower.  in  cases   ty.     Then  the  second  section  of  the  act  of  1831,  {Stat. 

where  deeds  Ironi     _  Aet  ^  i  ini  i«i 

the  husband  had  Law,  451,)  expressly  repeals  all  laws  which  require  a 

corded  *?oiif  the  Commission  to  issue  to  take  the  relinquishment  of  dow- 

husband;    aiso^  gj.^  qj.  the  acknowledgment  oi  femes  to  deeds  residing 

where  a  deed  is  in  or  out  of  this  State,  conveying  lands  in  this  State, 

{Je*;^*— the^scc-  and  declares  that  all  deeds  thereafter  made  and  ac- 

2e^  acrof°i83i  ^  knowledged  in  the  manner  prescribed  by  law,  without 

having  dispensed  such  a  commission,  to  be  as  effectual  as  if  such  com- 

•wiih    the    com- 

miaiion^twoJus-  mission  had  been  issued,  &c. 

Peace  tho'  in  the       We  are  of  opinion  that  this  caSe  comes  directly  with- 

S^e^/merelidei!  ^"  ^^^  provision  of  the  third  section  of  the  act  of  1792, 

and  the  land  lies,  as  this  deed  was  made  by  parties  residing  in  the  countj 
may  take    Buch  ^  , 

reiinquishment&  where  the  land  lay,  and  the  relinquishment  was  taken 

Soi7    ^without  ^nd  certified  by  two  Justices  of  the  Peace  of  the  same 

^^"f  *^°^'        county.     We  are  also  of  opinion  that  the  case  is  em- 

tionof  the  act  of  braced  by  the  fourth  clause  of  the  act  of  1785,  as  mod- 

aU^ kinS?'*M  i^  ified  by  the  second  section  of  the  act  of  1831,  dispen- 

dowMor^iriuof  ^^^^  with  the  commission.     The  provision  in  the  third 

inheriunce,  that  section  of  the  act  of  1792  is  applicable  to  the  relin- 

only.  quishment  of  dower  only.     The  fourth  section  of  the 

act  of  1785  applies  to  the  conveyance  or  release  of  any 

interest  which  the/eme  may  have,  and  which  might  be 

conveyed  or  released  by  deed.     And  the  necessity  of  a 
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commission,  as  therein  required,  having  beeen  dispensed 
with,  the  acknowledgment  and  privy  examination  of  a 
feme  covert^  residing  any  where  in  the  United  States, 
may  be  effecjtually  taken  and  certified  without  a  com- 
mission by  two  Justices  of  the  Peace  in  the  county  of 
her  residence.  There  is  no  defect  in  the  form  of  the 
certificate  now  before  us,  and  the  first  objection  to  the 
deed  must  be  deemed  unavailing. 

2.  It  seems  that  the  deed  as  oiiginally  drawn  and  ex- 
ecuted and  acknowledged  by  the  complainant,  describ- 
ed the  land  conveyed  by  its  metes  and  bounds  without 
naming  any  quantity;  but  before  it  was  acknowledged 
by  the  husband,  he  upon  objection  being  made  to  the 
omission,  inserted  or  caused  to  be  inserted,  the  words 
"containing  by  survey  two  hundred  acres,"  as  part  of 
the  description  ;  and  also  in  the  covenant  of  warranty, 
which  purports  to  be  joint,  the  words  "and  that  the  same 
shall  contain  two  hundred  acres.**  The  question  fs 
whether  these  alterations  of  the  deed  have  rendered  it 
void  as  to  the  wife.  Having  been  made  before  the  in- 
strument was  acknowledged  by  the  husband,  and  with 
his  consent  or  by  his  own  act,  they  certainly  do  not  vi- 
tiate the  deed  as  to  him,  but  make  a  part  of  it  as  his 
act,  although  they  make  it,  as  to  him,  a  very  different 
instrument,  in  legal  effect  as  well  as  in  words,  from 
what  it  was  in  its  original  form. 

Did  the  alterations,  or  either  of  them,  change  the  le- 
gal effect  of  the  deed,  as  the  act  of  complainant?  If 
they  did,  .then,  as  they  were  made  without  her  consent, 
and  with  the  consent  of  the  grantee,  we  think  the 
whole  deed  should  be  regarded  as  void,  so  far  as  the 
complainant  is  concerned.  But  if  the  legal  effect  of 
the  deed,  so  far  as  she  is  concerned,  would  be  the  same 
whether  the  interlineations  had.  been  made  before  or 
after  her  execution  and  acknowledgment  of  it,  that  is, 
if  neither  her  interest  in  the  land  nor  her  liability  with 
respect  to  it  would  have  been  effected  by  the  insertion 
or  omission  o^  the  words  in  question,  when  dene  with 
her  knowledge  and  previoiss  to  her  acknowledgment 
of  the  deed,  then  as  the  alteration  was  not  made  with 


effSLTOV 

Dkkkivo. 


The  alteratioif 
of  a  deedby  thor 
husband  with  tho- 
assent  of  Uio- 
giantae,  after  it 
was  properly  ao« 
knowleaged  by 
husband  frmrife, 
in  a  part  vhich- 
did  not  chancer 
its  legal  effeet  in* 
respect  to  the 
wife,  held  not  to* 
▼itiate  the  dee^ 
as  to  the  wife. 
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any  view  of  defrauding  or  injuring  or  affecting  her,  but 

Dgmiifc.       merely  in  furtherance  of  the  arrangement  and  in  view 

of  the  rights  of  other  parties,  and  as  the  alteration 

would  be  wholly  immaterial  in  its  operation  as  to  her, 

and  was  made  by  the  parties  between  whom  it  was  to 

operate,  we  are  of  opinion  that  it  would  not  and  should 

not  impair  the  efficacy  of  the  deed  as  her  act  and  as  it 

existed  when  executed  and  acknowledged  by  her. 

Suppose,  then,  that  the  deed  had  contained  the  same 

The  wife  unit-  words  when  the  complainant  acknowledged  it,  which 

wfththchueband  ^®^®  afterwards  inserted,  would  these  words  have  impo- 

&  relinquiBhing:  sed  any  liability  on  her,  or  would  they  in  any  manner 

dower,  le  not  the    ,  •'_         ,  ,        .  .       .      ,       ,«     ,»r       .  .    ,     i 

•arety  of  the  have  affected  her  interest  m  the  land?  We  thmk  they 
^rranty  ^  of  would  not.  Her  execution  and  acknowledgment  upon 
quantity  or  of  U-  pj-jvy  examination,  with  the  subsequent  recording  of  the 
deed,  would  have  effectually  barred  and  extinguished 
her  dower  or  other  interest  in  the  land  contained  in  the 
boundary  described  in  the  deed,  whether  the  num- 
ber of  acres  composed  a  part  of  the  description  or 
not.  And  the  insertion  of  the  quantity  in  that  part 
of  the  deed,  certainly  could  have  had  no  effect  up- 
on her  interest  or  liability,  unless  it  could  be  suppos* 
ed  that  by  becoming  a  joint  party  to  the  deed  with  her 
husband,  she  could  be  made  liable  for  the  representa* 
tiofis  which  the  deed  might  contain  with  respect  to  the 
land.  But  although  the  statutes  regulating  conveyan- 
ces declare  that  a  deed  executed  and  acknowledged  by 
husband  and  wife,  and  recorded  with  the  proper  certifi- 
cates, shall  be  sufficient,  not  only  to  convey  or  release 
her  right  of  dower,  '^but  be  as  effectual  for  any  other 
purpose  as  if  she  were  an  unmarried  woman ;"  these 
general  words  must  be  construed  with  reference  to  the 
subject  matter,  and  cannot  be  supposed  to  have  been 
intended  to  enable  or  permit  a  feme  covert  to  do,  by 
means  of  such  a  deed,  every  possible  thing  which  a 
person,  sui  juris^  might  do  by  means  of  a  deed  con- 
taining a  conveyance  of  land.  If  the  words  are  to  be 
understood  in  their  utmost  latitude,  a  husband  and  wife 
might,  through  the  instrumentality  of  a  deed  convey- 
ing land,  enable  the  wife  to  make  any  agreement,  either 
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with  the  husband  or  with  other  person,  which  un  un-        Sbutov 
married  woman  might  be  competent  to  make,  and  the       Dnuso. 
whole  law  regulating  the  marital  rights  and  the  disabil-  '^ 
jties  of  coverture  might  be  changed,  or  subjected  to  the 
will  of  the  parties. 

It  has  been  held  by  this  Court,  and  we  think  correct- 
ly, that  Kferne  covert ,  uniting  with  her  husband  in  the 
conveyance  of  her  own  land,  might  bind  herself  by  a 
warranty  in  the  deed,  provided  it  were  properly  ac- 
knowledged and  authenticated.  But  it  has  never  been 
held  that  she  could  bind  herself  by  a  mere  personal  cov- 
enant, collateral  to  her  interest  in  the  land.  And 
where  the  deed  conveys  not  her  land  but  that  of  her 
husband,  and  she  unites  merely  in  consequence  of  her 
potential  right  of  dower,  it  has  never  been  decided  that 
she  was  or  could  be  bound  even  by  an  express  cove- 
nant any  further  than  to  the  extent  of  her  interest  as 
doweress.  Whether  by  uniting  with  her  husband  in 
the  covenant  of  warranty,  she  would  be  barred  from 
the  assertion  of  any  subsequently  acquired  claim  be- 
sides that  of  dower,  might  present  a  serious  question. 
In  that  case,  however,  the  dower  interest  would  be 
something  to  which  the  warranty  might  possibly  apply 
as  a  muniment  of  title.  But  however  that  might  be« 
we  are  of  opinion  that,  unless  in  the  case  of  a  feme  co^ 
vert  having  a  separate  estate,  a  wife  uniting  with  her 
husband  in  a  conveyance  of  his  land,  in  which  she  has 
no  interest  but  the  potential  right  of  dower,  incurs 
no  obligation  by  reason  of  any  collateral  and  merely 
personal  covenant  which  may  be  inserted  in  the  deed, 
and  much  less  by  any  representation  which  it  may  con- 
tain. Such  covenants  or  representations,  though  in 
form  joint,  must  be  regarded  as  intended  to  be  the  acts 
of  the  husband  alone,  and  as  operative  upon  him  only 
and  not  upon  the  wife,  who  unites  in  the  deed  for  the 
purpose  of  barring  her  right  of  dower,  and  cannot  be  pre- 
sumed to  have  entered  into  all  the  particulars  of  a  con- 
tract in  which  she  has  so  remote  and  indirect  an  inter- 
est. 
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SBmurou  1%  was  the  object  of  the  statutes  regulating  convey- 

DuEBxiw.  ances  to  enable  the  wife,  by  certain  formalities,  to  re* 
'  ^  linquish  or  extinguish  her  dower  right,  and  to  pass  any 

interest  which  she  might  have  in  lands.  To  enable 
her  to  do  this  effectually,  it  was  probably  intended  that 
she  might  bind  herself  by  such  stipulations  relating  to 
the  land  and  her  interest  in  it,  as  are  usually  required 
in  perfect  conveyances.  But  we  do  not  suppose  that  it 
was  intended  to  enable  her  to  become  the  surety  of  her 
husband  in  the  warranty  of  his  title,  and  much  less  in 
any  personal  covenant  which  he  might  agree  to  insert 
in  his  conveyance.  The  stipulation  as  to  quantity  con- 
tained in  this  deed,  is  of  this  character.  It  is  not  in  the 
nature  of  a  warranty  of  title,  certainly  not  of  the  wife's 
title,  but  is  a  merely  personal  and  collateral  covenant, 
by  which,  even  if  it  had  been  in  the  deed  when  she  exe- 
cuted it,  she  would  not  have  been  bound.  It  is  in  ef- 
fect the  mere  covenant  of  the  husband  and  must  have 
been  so  understood  and  intended.  And  we  think  the 
validity  of  the  deed,  as  to  the  wife,  is  no  more  affected 
by  it  than  if  it  had  been  in  terms  the  separate  covenant 
of  the  husband. 

It  follows  that,  in  our  opinion,  the  deed,  with  its  cer* 
tificate  of  the  complainant's  acknowledgment,  &c.,  is 
a  complete  bar  to  her  claim  of  dower.  It  would  have 
been  so,  if  she  had  been  merely  named  as  a  party,  and 
had  signed  and  acknowledged  the  deed  without  having 
been  united  in  the  grant  or  in  any  of  the  covenants. 
And  while  we  doubt  whether  the  deed  as  originally 
drawn  could  have  any  other  effect  than  to  barber 
dower,  we  are  satisfied  that  she  could  not  have  bound 
herself  by  the  personal  covenant,  or  by  the  representa- 
tion as  to  quantity. 

Wherefore,  the  decree  dismissing  the  bill  is  affirmed. 

B.  4r  ^  Monroe  for  plaintiff;  Hemdon  for  defendant 
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Morrow  vs  Whitesides'  Executor.         Chancery. 

Error  to  the  Hopkins  Circuit.  Ccmc  106. 

Husband  and  wife.    Slaves.    Law.    Equity. 
JuDOB  Simpson  delivered  the  opinion  of  the  Court  Septemhtr  12. 

In  the  year  1841  Sarah  Winstead,  being  the  owner  Case«uicd. 
of  a  female  slave,  intermarried  with  one  Samuel  White- 
sides.  Prior  to  her  marriage  she  had  hired  out  the 
slave  for  one  year.  Before  the  expiration  of  the  year, 
her  and  her  husband  both  died ;  she,  however,  having 
died  before  her  husband. 

After  the  death  of  the  husband  and  wife,  John  Mor- 
row claiming  to  be  a  creditor  of  the  wife  before  her  mar- 
riage, administered  on  her  estate,  and  took  into  his 
possession  the  aforesaid  slave.  He  returned  an  inven- 
tory of  her  estate,  which  contained  the  slave  only,  and 
made  a  settlement  with  the  County  Court,  in  which  he 
brought  the  estate  in  his  debt — the  assets  in  his  hands 
being  insufficient  to  discharge  his  demand  against  his 
intestate. 

The  husband's  executor  having  obtained  a  judgment 
against  Morrow  for  the  value  of  the  slave  in  an  action 
at  law,  the  latter  brought  this  suit  in  chancery  for  the 
purpose  of  subjecting  the  slave  to  the  payment  of  his 
debt,  or,  if  that  could  not  be  done,  to  obtain  a  decree 
against  the  estate  of  the  husband  for  the  amount  due 
to  him  by  the  wife  previous  to  her  marriage. 

This  case  having  occurred  previous  to  the  passage  of 
the  act  of  February  1846,  further  to  protect  the  rights 
of  married  women,  is  not  affected  by  its  provisions,  but 
has  to  be  decided  by  the  law  as  it  stood  prior  to  the 
passage  of  that  statute. 

It  is  contended  that  as  the  slave  was  hired  out  at  the 
time  of  the  marriage,  and  the  husband  died  before  he 
obtained  the  possession  of  it,  his  executor  has  no  right 
to  it,  that  the  title  to  it  vested  in  the  administrator  of 
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Mowiow  the  wife,  and  it  is  assets  in  his  hands  for  the  payment  of 

Whitsbzdxs*  his  wife's  debts. 

xBciTTOR.  ipj^^  right  which  the  wife  had  to  the  slave  at  the  time 


husband*^  in ° the  of  her  marriage,  was  not  a  mere  chose  in  action.  She 
wfftT'which  are  ^^  ^^^  general  owner  of  the  properly,  in  which  the 
hired  out  at  the  hirer  had  merely  a  special  interest.  Upon  the  mar- 
time  of  the  mar-     .  -        ,  ,  ,   .       ,      ,       ,        •     .r  11        1 

Tiage,  ia  not  a  riage  the  title  vested  m  the  husband,  if  not  absolutely, 
Tuun;  the^tiile  ^^  \eRBi  sub  modo^  so  that  upon  the  death  of  the  wife, 
Jn'the^husbl'^^^  before  the  termination  of  the  interest  of  the  bailee  on 
jnd  upon  the  hire,  he  became  entitled  to  it  as  survivor :  (Banks  vs 
even  before  the  Marksb&rry^  3  Litt.  283-4;  Turner  vs  Davis^  1  B.  Man. 
h?r^lSl''?he°h«!  152.)  The  executor  of  the  husband,  therefore,  had  a 
tT^h^  ^lavM*^  "8*^^  to  ^^^  slave.  She  belonged  to  the  estate  of  the 
Banks  vs  Marks-  husband  and  not  that  of  the  wife,  and  was  not  liable 
28d-4;  Tumer'i  for  the  payment  of  her  debts.  Besides,  the  judgment 
roe^i62^' ^And  ^^  ^^^  Concluded  this  question,  it  being  necessarily  in- 
in  aaoh  case  the  yolved  in  the  trial  of  the  issue  in  that  case. 

executor  ox  the 

hnsband  having  The  husband's  liability  for  the  debts  of  the  wife  con- 
aiave  aUaw,  the  tinned  only  during  the  coverture.  After  her  death  that 
thf^fo'i^coS^  liability  ceased.  It  is  now  contended,  however,  that 
eluded  by  such  the  legal  liability  of  the  husband  alone  was  terminated 

judgment     from   ,        ,       -       ,      ^    ,  .^  ,    i        i  .n  .       i 

asserting  title  in  by  the  death  oi  the  wife,  and  that  he  still  remained  re- 
chancery  to    e  gp^^giy^  jjj  equity  to  the  extent  of  the  estate  that  he 

^h'*'  h  **b^^'7  f^^  ^^^  acquired  in  right  of  his  wife. 

the  debts  of  the      It  was  formerly  held,  that  the  husband  was  charga- 

^e'  ^coverfurei  We  in  equity,  after  the  death  of  his  wife,  for  her  debts 

durh«"hecow  ^^  ^^^  extent  of  her  personal  fortune  he  had  received 

tare:  upon  her  with  her.     This  doctrine,  however,  was  afterwards 

ty^*^  ceases'— and  overruled,  and  it  is  now  well  settled,  that  the  rule  as  to 

law^  inanity  J  ^®  husband's  responsibility  is  the  same  in  equity  that  it 

Recording  u)  mo'-  jg  at  law :  (Clancy  on  Rights,  p.  15.) 

iCkmcy  on  the      As  the  husband's  estate  was  not  liable  for  the  com- 

J!^6r)      ^^^^^  plainant's  demand  against  the  wife,  the  decree  of  the 

Court  below,  dismissing  the  complainant's  bill,  was 

proper.^ 
Wherefore,  the  decree  is  affirmed. 
£.  4*  -^-  Monroe  for  plaintiff;  /.  4*  W.  L.  Harlan  for 

defendant. 
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Cross  VS  Petree,  Chancery. 

Error  to  the  Todd  Circuit.  Case  107. 

Trustees  and  Trusts,    Assignee  and  Assignor. 

JvDOB  Simpson  delivered  the  opinion  of  the  Courtr— Judge  Graham     September  13. 
did  not  sit  in  this  case. 

^    A  trustee,  who  in  the  faithful  discharge  of  his  duty,  a  trusicewb^ 

has,  in.  a  mere  matter  of  judgment  or  discretion,  fallen  Dotinreoe^fre^ 

into  an  error  that  has  resulted  in  an  injury  to  the  per-  h^SR  acted  S 

sons  interested  in  the  trust,  is  not,  in  the  general,  re-  food  f»»th.  Tho' 

,,      _        ,      -  -  ,      .  ,.®  ,r.  .       ifhehavenodis. 

sponsible  for  the  loss,  where  he  has  acted  m  good  faith,  cretion  given  he 
and  not  been  guilty  of  gross  negligence.  whcrehe?iolatea 

But  there  is  an  obvious  distinction  between  cases  If  iom  €^3"^' 
where  there  is  no  discretion  to  be  exercised,  but  a  plain 
and  positive  duty  imposed,  and  those,  where  such  a 
discretion  must  from  the  very  nature  of  the  act  to  be 
performed  exist  and  be  exercised,  and  where  the  judg- 
ment of  the  trustee  must,  upon  a  survey  of  the  whole 
matter,  determine  the  line  of  conduct  most  advisable 
for  him  to  pursue. 

In  the  former  case  he  is  not  required  to. determine 
what  course  is  most  advisable  to  adopt,  it  is  his  duty  to 
act,  and  if  he  fail  to  do  it  and  loss  ensues,  he  will  be 
liable  for  it. 

The  indulgence  of  a  debtor,  apparently  solvent,  may 
result  in  the  loss  of  the  debt,  and  yet  the  trustee  failing 
to  use  coercive  measures  for  its  collection,  having  acted 
in  good  faith,  would  not  be  regarded  as  having  been 
guilty  of  such  negligence  as  would  subject  him  to  lia- 
bility for  the  debt  lost,  because  he  could  not  foresee  the 
failure  of  the  debtor,  or  know  that  forbearing  to  sue 
would  jeopardize  the  safety  of  the  debt. 

But  there  is  no  uncertainty  as  to  the  consequences  of     a  trustee   to 
a  failure  to  bring  suit,  so  far  as  an  assignor  is  liable  for  Sw^eSin^trast' 

the  debt.    This  responsibility  depends  upon  the  exer-  ^f »!»««  to  sue  to 
/•   .        j.i.  t         1  r  TT    .        1  ,    the  first  term  af. 

cise  of  due  diligence  by  the  assignee.    He  is  released  ter  the  note  fell 
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Crom         by  a  failure  to  bring  suit  to  the  first  term.    A  trustee, 
PgTRgg.        therefore,  in  neglecting  to  sue  upon  an  assigned  note, 
aae,  whereby  the  releases  the  assignor.    He  knows  that  such  will  be  the 
Umd,^  heM  ^to  effect  of  a  failure  to  sue.    He  thus  knowingly  lessons 
c2rf2?^u''?r^^  the  security  of  the  debt,  and  according  to  every  prin- 
the^  debt  being  ciple  of  equity,  should  be  considered  as  increasing  his 
own  responsibility  to  the  same  extent.    Suppose  a  trus- 
tee should  receive  into  his  hands  a  note  for  a  debt,  with 
good  personal  security,  and  he  should  neglect  to  sue 
until  the  surety  was  discharged  by  the  operation  of 
time,  and  the  principal  should  become  insolvent,  and 
the  debt  be  lost,  would  there  be  any  plausibility  in  the 
'      argument  that  as  he  had  every  reason  to  suppose  the 
principal  debtor  to  be  solvent,  and  had  only  released 
the  surety  by  delaying  to  bring  suit  and  not  by  any  ac- 
tive interference,  he  was  not  guilty  of  gross  negligence, 
and  therefore  not  responsible  for  the  debt?    His  omis- 
sion to  do  that,  which  he  must  know  will  certainly  and 
necessarily  diminish  the  safety  of  the  debt,  cannot  be 
considered  otherwise  than  gross  negligence.    When  his 
neglect  to  sue  has  the  effect  of  releasing  the  assignor 
or  the  surety,  it  amounts  to  gross  negligence  and  ren- 
ders him  liable  for  the  debt,  if  the  parties  released  by 
his  negligence  are  solvent,  and  would,  had  they  remain- 
ed liable  for  the  debt,  made  it  good  and  available. 

In  this  case,  the  debt  was  of  considerable  magnitude 
upon  an  individual  having  but  little  property,  not,  in- 
deed, exceeding  in  value  the  amount  of  this  debt  alone. 
For  this  reason  it  was  important  that  the  assignor 
should  be  held  responsible  for  the  debt. 
It  is,  however,  contended  that  the  assignor  was  not 
That  the  nMe  responsible  on  his  assignment,  he  having  made  it  in  dis- 
asBignor  <u  exec-  charge  of  a  demand  against  him  as   executor,   aii4, 
was 'assigned  to  therefore,  the  failure  to  sue  to  the  first  term  of  the 
which  ^the^  m'  C^"^  ^*^  ^^^  effect  the  safety  of  the  debt.    And  that 
■ignoT  was  per-  if  liable  at  all  as  assignor,  it  must  be  according  to  the 
can  make  no  dif^  laws  of  Tennesse,  where  he  resided  at  the  time  of  the 
abUitj  as  assign*  assignment ;  and  as  there  is  no  evidence  in  the  record 
•'•  of  the  nature  and  extent  of  this  liability,  as  determin- 

ed by  the  laws  of  that  State,  the  Court  cannot  decide 
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that  the  assignment  imposed  upon  him  any  liability         <^o'* 
whatever.  Ywnxm. 

The  assignor,  as  executor  of  John  Gross,  deceased, 
having  in  his  hands  a  large  estate  belonging  to  the 
children  of  the  testator,  was  required  by  a  decree  of 
the  Todd  Circuit  Court  to  deliver  the  property  and  pay 
the  money  in  his  hands  to  Hazel  Petree,  the  trustee 
appointed  by  the  Court  to  manage  the  estate  for  the 
benefit  of  the  children.  It  appeared  by  the  settlement 
made  with  him,  as  executer,  that  he  had  in  his  hands  a 
large  sum  of  money  belonging  to  the  children  of  his 
testator,  and,  by  the  terms  of  the  decree,  he  was  per- 
mitted to  pay  it  to  Petree  by  assigning  to  him  cash 
notes  upon  good  men  in  certain  specified  counties.  One 
of  the  notes  so  assigned,  Petree  has  been  unable  to  coU 
lect  on  account  of  the  insolvency  of  the  payor.  The 
question  then  is,  was  Cross,  as  assignor,  liable  for  the 
debt  if  suit  had  been  brought  upon  the  note  in  due 
time,  so  as  to  have  fixed  his  liability  as  assignor. 

There  is  no  evidence  that  the  note  was  executed  to 
Cross  for  the  trust  funds  in  his  hands  as  executor.  It 
was  not  payable  to  him  as  executor,  but  was  payable 
to  him  in  his  own  right.  By  its  transfer  to  Petree  he 
discharged  himself  from  the  payment  of  its  amount  in 
money  for  which  he  was  liable.  He  was,  it  is  true,  per- 
mitted by  the  decree  to  pay  Petree  in  good  cash  notes, 
but  he  was  required  to  assign  them,  or  in  other  words 
to  guarantee  in  a  particular  mode  the  solvency  of  the 
makers.  We  are  unable  to  perceive  any  ground  for  the 
assumption  that  his  assignment  imposed  no  liability  up- 
on him,  but  operated  merely  to  transfer  the  legal  title 
to  the  note.  He  made  the  assignment  in  his  individual 
iClght  and  not  as  executor;  and  although  it  discharged 
a  demand  against  him  as  executor,  yet  it  was  a  demand 
fi>r  which  he  was  liable  out  of  his  own  estate,  and  con- 
sequently the  assignment  was  l)ased  upon  a  valuable 
consideration,  and  had  the  same  effect  that  assign- 
ments have  in  ordinary  cases. 

It  is  farther  urged  that  the  assignor  resided  in  the 
State  of  Tennessee  at  the  time  the  asflogmneat  was  ex- 
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^^"         ecutedy  and  his  liability  upon  the  assignment  must  be 
P^™"*-        determined  by  the  laws  of  that  State.    It  is  a  sufficient 
The  place  of  ma-  answer  to  this  argument,  that  there  is  no  evidence  in  the 
tract,  and  of  per-  record  of  the  fact  upon  which  it  is  predicated.    It  does 
the" law  o^'ihe  ^ot  appear  where  the  assignor  resided  at  tlie  time  of 
rPa^^r^jiia^f  ^^^  assignment^  but  the  assignment  was  made  in  this 
Jmw,  261)         State.    If,  therefore,  Cross  resided  in  the  State  of  Ten- 
nessee at  that  time,  his  liability  as  assignor  would  nev- 
ertheless depend  upon  the  laws  of  the  place  where  the 
contract  was  made,  it  being  also  the  place  of  its  per- 
ibrmance,  inasmuch  as  Petree,  with  whom  the  contract 
was  made  as  assignee,  resided  in  this  State:  (Story^s 
Conflict  of  Laws,  262.) 

The  debt  then  which  has  been  lost  was,  when  it  pas- 
sed into  the  hands  of  the  trustee,  secured  by  the  as- 
signment of  the  payee  of  the  note.  It  was  alledged 
in  an.amended  bill  that  the  assignor  is  solvent  and  good 
for  the  amount  of  the  debt,  and  that  the  debt  was  lost  by 
the  gross  negligence  of  the  assignee  in  failing  to  use 
due  diligence  in  his  efforts  to  collect  it.  To  this  amend- 
ed bill  there  was  no  answer.  The  failure  to  answer 
this  amended  bill,  together  with  other  circumstances 
which  appear  in  the  cause,  leave  no  room  to  doubt  the 
ability  of  Cross  as  assignor  to  pay  the  debt. 

The  mode  in  which  the  responsibility  of  the  assignor 
was  to  be  continued  and  rendered  available,  was  not 
doubtful  or  uncertain.  The  trustee  does  not  allege 
either  that  the  assignor  was  not  liable,  or  that  he  did 
not  know  how  to  proceed  to  secure  that  liability,  but 
states  that  he  deemed  it  unnecessary  to  use  the  dili- 
gence necessary  for  that  purpose,  entertaining  no  doubt 
of  the  solvency  of  the  payor. 

It  was  the  duty  of  the  trustee,  however,  to  manage' 
A  trustee  who  ^he  debt  SO  as  not  to  surrender  or  release  any  security 

releases  a  surety  ^  ^ 

or  negligently  which  he  had  for  its  payment  When  he  released  the 
self  of*'aii  'Se  assignor  by  neglecting  to  sue  the  debtor,  he  in  effect 
™debt°^iii*^hi8  6*^®  "P  ^  Security  that  the  law  had  placed  in  his  hands, 
hands  becomes  and  voluntarily  incurred  the  risk  occasioned  by  the  act. 
sponsible  in  case  He  is,  therefore,  liable  for  the  loss  of  the  debt,  and 
%J^^vni^  should  be  required  to  retain  the  judgment,  and  pay 
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over  the  amount  to  those  entitled  to  it,  after  deducting  ^bLUMWin 
a  liberal  compensation  for  his  trouble  as  trustee.  ^n". 

Wherefore,  the  decree  is  reversed,  and  cause  remand- 
ed for  a  decree  in  conformity  with  this  opinion. 

Orider  for  plaintiff;  Emng  and  Bristow  and  Petree 
for  defendant. 


Mills  and  Wife  vs  Wimp.  Gaol 

Ekror  to  thb  Mbadb  CutcuiT.  Case  108. 

Slander.     Words. 
JuDOB  Obaham  deliTered  the  opinion  of  the  Ooart.  8gptmb«r  IS. 

This  is  an  action  of  slander  by  the  plaintiffs  in  error  Hw  cbm  fUted. 
against  the  defendant.  The  (^Ircutt  Court  having  sus- 
tained a  demurrer  to  the  declaration,  the  plaintiff  have 
brought  the  case  to  this  Court  for  revision.  The  dec- 
laration is  in  the  common  form,  and  the  only  question 
presented  for  determination  is  whether  the  words 
charged  to  have  been  spoken  by  the  defendant  of  and 
concerning  the  female  plaintiff  are  slanderous  in  legal 
contemplation. 

The  words  said  to  have  been  spoken  by  the  defendant  f  She  pntpoiiott 

r^i  .         .         t  1     j»  1  .   t .  •"  •  l>«rrel    of 

are  these:  ''She  put  poison  m  a  barrel  of  dnnkmg  water  drinking    water 

to  poison  me."    ''He  had  said  she  had  put  poison  in  his  •*TSS^£S^tM 
barrel  of  drinking  water  to  kill  him,  and  he  would  say  it  Jjj  ^hSl^OTir 
again,  for  she  did  do  it."  A  spoken  communication  is  not  ?f  ^j^f^^"^ 
held  to  be  slanderous,  in  the  legal  meaning  of  the  word,  he  would  uy  it 
unless  it  amount  to  a  charge  of  having  been  guilty  of  a  So^"  ^HeU^to 
crime  or  of  some  misdemeanor,  where  imprisonment  ^  wtioi^ble. 
or  other    corporal    punishment  is  the  primary   and 
immediate  punishment  for  the  offence,  or  of  having 
one  of  certain    contageous  disorders,  or  is  prejudi- 
cial in  relation  to  office,  trade,  &c.,  or  because  being 
disparaging  they  have  been  the  cause  of  specific  dam- 
age to  the  party  charged  :  (Cooke  on  Defamation^  7,  8, 
12;  K^nVs  Com.)     We  suppose  that  the  misdemeanor 
alluded  to  in  the  text,  should  not  be  understood  as  em- 
bracing every  misdemeanor,  but  only  to  embrace  such 
as  imply  some  heinious  offence,  involvmg  moral  turpi- 
Vol.  X.  5S 
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MixiiAHDWiw  ^uje^  The  words  charged  in  this  declaration  do  not 
Wno.  Impute  to  the  plaintiff  an  offence  deemed  felony  at  com- 
mon law,  and  as  they  were  spoken  before  the  passage 
of  a  recent  act  of  the  Legislature  on  this  subject, 
whether  they  are  actionable  or  not,  must  be  tested  by 
the  common  law.  If  they  charge  any  indictable  of- 
fence, it  is  only  that  of  a  misdemeanor.  Misdemean- 
ors are  defined  to  be  all  offences  lower  than  felonies 
which  may  be  the  subject  of  indictment:  (Whartori's 
Am.  Crim,  Law^  2.)  They  are  divided  into  two  class- 
es: first,  such  as  are  mala  in  se  or  pcnal'at  common 
law,  and,  second,  such  as  are  mala  prohibita  or  penal 
by  statute.  It  is  said  that  at  common  law  whatever 
mischievously  affects  the  person  or  property  of  anoth- 
er, or  openly  outrages  decency  or  disturbs  public  order, 
or  is  injurious  to  public  morals,  is  a  misdemeanor;  and 
it  has  been  held  that  to  cast  the  carcass  of  an  animal 
in  a  well,  in  daily  use,  is  a  misdemeanor.  An  act  which 
tends  or  incites  to  the  commission  of  any  specific  of- 
fence, or  to  solicit  its  commission,  if  it  has  a  direct  and 
immediate  tendency  to  the  commission  of  the  offence, 
is  a  misdemeanor:  {Wharton^  3,  4,5.)  Again:  it  is 
held  that  where  an  act  is  done,  if  it  be  accompanied 
with  malicious  and  unlawful  intent,  though  the  act  it- 
self would  otherwise  have  been  innocent,  the  intent  be- 
ing criminal,  the  act  becomes  criminal  and  punishable: 
iJVhartonf  note  If  p.  5.)  Charging  another  with  solicit- 
ation to  commit  a  felony  is  actionable,  as  imputing  a 
misdemeanor :  (2  East  R.  5,  6.) 
Examplei    of      We  cite  also  the  following  adjudged  cases,  in  which 

•cUonabll^^^^*  ***®  words  charged  have  been  held  to  be  actionable 
as  slanderous :  ^'Talbot  and  Gough  agreed  to  hire  a  maa 
to  kill  me,  and  that  Gough  should  show  me  to  the  hired 
man  to  kill  me:"  (Cro.  Eliz.^  191 ;  Cro.  Car.,  140.) 
"The  plaintiff  colluded  with  A  and  B  to  make  a  pei-son 
swear  falsely  before  a  Justice  of  the  Peace  in  a  suit  pend- 
ing before  him:"  (6£i7in.  121.)  "He  sought  to  mur- 
der me,  and  I  can  prove  it,"  because  the  term  sought  is 
shown  by  the  latter  words  to  refer  to  some  overt  act 
capable  of  proof:  (3  Bulstr.  167.)    Other  authorities 
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might  be  referred  to  supporting  the  foregoing^  but  MmjahdWif* 
these  are  deemed  sufficient  to  determine  the  question         Wimp. 
before  us.. 

If  the  words  "he  sought  to  murder  me,  and  I  can 
prove  it,"  and  the  case  cited  from  East,  be  sufficient  to 
maintain  an  action  for  slander,  because  the  intent  to  , 

kill  was  manifested  by  some  overt  act  capable  of  proof, 
it  would  seem  almost  necessarily  to  follow  that  the 
words  charged  in  this  declaration  ought  so  to  be  hold- 
en.  Here  is  a  direct  charge  of  intention  to  kill,  and 
that  that  intention  was  attempted  to  be  carried  into  ex- 
ecution by  actually  putting  poison  in  the  defendant's 
barrel  of  drinking  water.  An  overt  act  is  charged, 
which,  if  truly  charged,  is  susceptible  of  proof. 

The  act  of  putting  poison  into  a  barrel  of  water  kept 
for  the  purpose  of  quenching  thirst,  would  be  more  dan- 
gerous to  health  and  life  than  the  animal  carcass  could 
be,  and  could  hardly  be  viewed  as  an  innocent  act ;  but 
when  it  is  done  with  the  wicked  intent  and  design  to 
take  the  life  of  a  man,  it  must  be  regarded  as  highly 
criminal.  The  moral  sense  of  the  community  would 
revolt  at  it,  and  he  who  is  so  guilty,  would  be  avoided 
as  would  be  a  deliberate  murderer.  The  offence  here 
charged  is  not  only  that  of  saturating  water  with  poi- 
son, but  of  water  kept  in  a  barrel  for  the  purpose  of 
being  drank  by  the  defendant. 

It  seems  to  us,  in  view  of  the  authorities  referred  to, 
and  of  the  degrading  imputation  cast  on  the  plaintiff, 
the  words  charged  in  the  declaration  ought  to  be  held 
to  be  slanderous,  and  for  the  speaking  of  which  an  ac- 
tion may  be  maintained. 

We  are,  therefore,  of  opinion  that  the  demurrer  to 
the  declaration  ought  to  have  been  overruled,  and  that 
the  Court  erred  in  not  so  doing.  The  judgment  of  the 
Circuit  Court  is,  therefore,  reversed,  and  the  cause  is 
remanded  to  that  Court  with  directions  to  set  aside  the 
judgment,  and  overrule  the  demurrer,  with  leave  to  the 
defendant  to  plead,  and  for  other  proceedings  not  in- 
consistent with  this  opinion. 

/.  4*  ^-  -^^  Harlan  for  plaintiff;  JEfe/m  for  defendant. 
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Motion.  Rice  VS  Rice. 


i 

L 


Cote  109.        Error  to  the  Logan  County  Court. 

Division  of  Lands.    Heirs. 

agpUmUr  18.     JvDGB  Gsiham  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  prosecuted  by  Polly  Turner 
Cue  fUted.        &nd  Others,  part  of  the  heirs  of  Jonathan  Rice,  deceas- 
ed, against  Wesley  Rice  and  others,  to  procure  a  rever- 
sal of  certain  orders  and  proceedings  had  before  the 
Logan  County  Court,  dividing  the  lands  of  said  Jona- 
than Rice,  deceased,  among  his  heirs. 
Several  objections  have  been  taken  to  the  proceedings, 
"'Jhere  »  mo^  some  of  which  are,  in  our  opinion,  sufficient  to  require 
for  diTidinf  land  a  reversal.    *'In  summary  proceedings  of  this  charac- 
Sre°SLe  County  ter  it  is  essentially  necessary  that  the  record  should 
^o"u?i^ho'w  S2  ^^^^  ^^^   existence  of  facts  which  give  the  Court  a 
names  of  the  ap-  right  to  exercise  jurisdiction  of  the  case:**  (3  L.  40.) 

plicanU,   dt  that   _  °        ,  •'    ,  /.    .       i         ,      i 

thedeoedentdied  It  ought  to  appear  that  every  requisite  of  the  law  had 
IL"? par?o7thS  been  complied  with :  (2  Mar.  559.)  The  act  of  1811, 
It^'dUMfn^  &  Statute  Lam,  1070,)  under  which  we  suppose  this 
eountj.  proceeding  was  had  in  the  County  Court,  authorizes 

the  County  Court  of  the  county  where  the  intestate 
may  die,  or  where  the  estate  descended,  or  any  part 
thereof  lies,  on  the  application  of  the  heirs,  or  any  of 
them,  of  the  intestate,  to  appoint  three  fit  commission- 
ers to  make  partition  of  all  the  real  estate,  so  descend- 
ed, amongst  the  said  parceners.  The  commissioners 
are  to  be  sworn  to  perform  their  duty,  and  if  all  the 
heirs  do  not  apply  for  the  order,  it  must  appear  by  affi- 
davit, produced  to  the  Court,  that  the  applicant  has 
given  reasonable  notice  to  every  other  person  interested, 
&c.  The  record  before  us  states  that  the  order  ap- 
pointing commissioners  was  made  '*on  the  motion  of 
Jonathan  Rice,  administrator  of  Jonathan  Rice,  de- 
ceased, and  the  heirs  of  said  Rice,  deceased,  but  fails  to 
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name  the  persons  appearing  before  them,  and  repre*  ^J^ 

senting  themselves  to  be  heirs  of  Jonathan  Rice,  de-  R»o»' 

ceased.  The  Legislature,  in  their  requisition  that  the 
application  should  be  made  by  the  heirs,  certainly  in- 
tended that  the  record  should  show  by  whom  the  mo- 
tion was  made,  so  that  if  it  be  done  by  persons  claim- 
ing to  be  heirs,  but  who  are  not  in  fact  so,  the  real  heirs 
may  be  enabled  to  treat  the  whole  proceeding  as  a  nul- 
ity.  The  application  may  be  made  by  persons  repre- 
senting themselves  as  the  only  heirs  of  the  decedent, 
and  the  Court  may  entertain  the  opinion  that  there  are 
no  others  entitled  to  claim  as  such,  and  yet  there  may 
be  others,  unknown  to  the  Court.  The  order  in  this 
particular,  therefore,  is  defective.  It  ought  to  have 
named  the  persons  at  whose  instance  the  order  was 
made.  Again :  it  does  not  any  where  in  the  record  ap- 
pear either  that  said  Jonathan  Rice  died  in  Logan 
county,  or  that  any  portion  of  his  lands  lie  in  that 
county.  One  of  these  facts  must  exist,  otherwise  that 
Court  cannot  entertain  jurisdiction  of  the  case. 

The  same  order  which  appointed  commissioners  to 
divide,  also  directed  them  to  convey  to  the  heirs.  This 
was  premature.  The  act  requires  the  commissioners 
to  make  report  of  their  proceedings,  in  the  premises, 
to  the  Court,  and  if  no  exception  is  sustained  to  their 
report,  the  commissioners  shall  be  empowered  by  the 
Court  to  convey  to  each  parcener.  As  the  order  will 
be  sent  back,  we  suggest,  without  deciding  the  omis- 
sion to  be  fatal,  that  it  is  advisable  that  the  fact  of  the 
commissioners  having  been  sworn  before  they  proceed- 
ed to  act,  should  be  verified  by  the  certificate  of  the 
Justice  of  the  Peace. 

Because  of  the  failure  to  mention  the  names  of  the 
heirs,  at  whose  instance  the  order  was  granted,  and  be- 
cause it  is  not  shown  either  that  Jonathan  Rice  died  in 
IiOgan  county,  or  that  any  part  of  his  real  estate  lies 
in  that  county — the  order  of  the  County  Court  and  all 
the  subsequent  proceedings  of  said  Court,  and  the  com- 
missioners in  relation  to  the  division  of  the  real  estate 
of  s»d  Rice,  deceased,  are  reversed,  and  the  matter  it 
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Bi»»tc.        remanded  back  to  that  Court  for  new  proceedings  in 
Lthit.         conformity  with  the  statute,  if  the  heirs  desire  a  divis- 
ion of  the  lands  descended  to  them. 
Temple  for  plaintiffs. 


Trespass.  Bird,  &c.  vs  Lynn, 

Case  110.  Appeal  from  the  Caldwell  Circuit. 

Trespass, 
September  14.     Chief  Justice  Marshall  deliveied  the  opinion  of  the  Court. 

Lynn,  an  infant,  suing  by  his  next  friend,  brought 
The  case  suud.  this  action  of  trespass,  assault  and  battery  against  Bird, 
and  Jouett  and  wife,  and  a  joint  verdict  having  been 
found  against  them,  which  the  Court  refused  to  set 
aside,  they  have  appealed  from  the  judgment  rendered 
upon  it. 

The  evidence  authorized  the  jury  to  find  that  the 
plaintiff  had  been  beaten  by  Bird,  and  no  question  is 
made  affecting  his  case  exclusively.  There  was  no  ev- 
idence directly  implicating  Jouett  in  the  trespass,  but 
his  liability  depends  on  that  of  his  wife — and  the  only 
questions  made  in  this  Court  relate  to  her  liability. 
There  was  no  proof  that  she  was  present  at  the 
commission  of  the  trespass,  and  the  jury  was  not  au- 
thorized to  find,  and,  as  we  presume,  did  not  find  that 
she  was.  But  although  it  is  laid  down  that  a  married 
woman  cannot  be  made  a  trespasser,  by  reason  of  her 
prior  or  subsequent  assent,  (1  Chiity^s  PL  76,)  this  must 
be  understood  as  applicable  to  her  mere  assent  or  ac- 
quiescence, and  not  to  her  active  agency  in  procuring 
or  inciting  the  trespass. 

The  Court  instructed  the  jury,  in  effect,  that  if  Mrs. 
Jouett  encouraged  the  trespass,  either  at  the  time  or 
before,  she  was  a  party  to  it,  and  her  husband  was  lia- 
ble with  her.  As  Mrs.  Jouett  was  not  present  when 
the  trespass  was  committed,  the  word  encourage  seems 
to  be  not  sufficiently  definite  to  express  the  true  ground 
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of  liability.  If  Mrs.  Jouett  liad  directed  Bird  to  whip  Bi«b*c. 
or  beat  the  plaintiff,  and  he  had  done  it  in  consequence,  Ltct. 
this  would,  undoubtedly,  have  been  an  encouragement 
of  the  trespass,  which  would  make  her  a  party.  If  she 
had  said  in  Bird's  presence  that  the  plaintiff  was  a  bad 
boy  and  deserved  a  whipping,  or  that  he  had  mistreat- 
ed her,  and  she  wished  somebody  would  whip  him,  in 
consequence  of  which  Bird  had  beaten  him,  this  might, 
in  some  sense,  have  been  deemed  an  encouragement  of 
the  trespass,  and  yet,  unless  she  had  used  this  language 
for  the  purpose  or  with  the  intention  of  inciting  Bird 
to  commit  the  act  and  of  thus  producing  or  procuring 
the  trespass,  we  apprehend  that  Bird,  though  in  fact 
commilting  the  act,  in  consequence  of  what  she  had 
said,  should  be  regarded  as  a  mere  volunteer,  and  that 
she  would  not  be  a  co-trespasser  on  the  ground  of  hav- 
ing encouraged  the  trespass.  I'o  make  Mrs.  Jouett  lia- 
ble as  having  encouraged  the  trespass  by  words  used 
on  a  prior  occasion,  those  words  must  have  had  a  di-> 
rect  relation  to  the  trespass,  and  have  been  calculated 
and  intended  to  produce  it  by  stimulating  or  exciting 
some  person  hearing  them  to  do  the  act  or  procure  it  to 
be  done.  If  it  were  sufficient  that  the  act  was  done  in 
consequence  of  the  words  spoken,  then  one  person 
might  be  made  a  trespasser  and  even  a  felon  against  his 
or  her  consent,  and  by  the  mere  rashness  or  precipitan- 
cy or  overheated  zeal  of  another,  and  the  mere  expres- 
sion of  just  anger  or  resentment,  or  the  statement  of  a 
finct  calculated  to  excite  indignation  against  an  individ- 
ual, and  to  create  an  opinion  or  desire  that  he  should 
be  chastised,  might  make  the  party  using  such  expres- 
sions or  making  the  statement  liable  for  the  inconsid- 
erate a6t  of  another.  Under  the  operation  of  such  a 
principle,  there  would  be  no  safety  except  in  such  uni- 
versal caution  and  reserve  as  is  neither  to  be  expected 

nor  desired.  To  render  a  par- 

It  appears  in  this  case,  that  about  ten  months  be-  trespass  who  was 
fore  the  commission  of  the  trespass,  when  the  plaintiff  ptym^iknow^ 

with  his  father  and  family  were  living  in  the  same  house   jp^'y.""^  '"ten- 
.     •  ../.'.         1   .     .rt*         ,    -.*■         T  Uonaily  have  cn- 

with  Jouett  ana  wife,  the  plaintiff  and  Mrs«  Jonett  couraged      its 
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BxtD&o.        had  a  quarrel  near  a  tobacco  house,  -when  Mrs.  Jouett 
LTinf.  picked  up  a  tobacco  stick  and  said,  if  the  plaintiff  did 

commission  in  >  not  quit  his  sauce  towards  her,  she  would  either  whip 
to^ause  i"to  be  him  or  have  it  done.  And  on  another  occasion,  a  few 
days  before  the  trespass,  as  the  plaintiff  was  passing  by 
Jouett's  house,  Mrs.  Jouett  said  to  her  husband  that  she 
would  whip  him,  (the  plaintiff,)  and  her  husband  said  no, 
that  if  he  came  on  the  place  again  saucing  her,  he 
would  do  it  himself.  There  is  no  proof  of  any  other 
act  or  word  of  Mrs.  Jouett  relating  to  the  subject,  and 
it  does  not  appear  that  Bird  was  present  on  either  of 
the  occasions  referred  to.  It  seems,  however,  that  he 
resided  at  the  house  of  Jouett  when  the  trespass  was 
committed;  and  he  afterwards 'admitted,  to  a  witness, 
that  he  had  whipped  the  plaintiff,  and  said  he  did  it  be- 
cause plaintiff  was  in  the  habit  of  saucing  Mrs.  Jouett. 
This  statement,  however,  was  not  evidence  against  Jou« 
ett  and  wife;  and  even  if  it  had  been,  although  it  would 
have  shown  that  the  trespass  was  committed  in  punish- 
ment of  an  actual  or  supposed  injury  to  Mrs.  Jouett,  it 
would  not  have  authorized  the  inference  that  she  had 
intentionally  caused  or  procured  it.  Nor  is  there,  in 
our  opinion,  any  ground  in  the  other  facts  above  stated, 
on  which  such  an  inference  can  be  legitimately  placed. 
If  then  the  instruction  be  understood  as  requiring 
some  act  or  words, on  the  part  of  Mrs.  Jouett,  which 
were  intended  to  produce  the  trespass,  and  did  in  fact 
produce  it,  we  are  of  opinion  that  the  verdict  was  not 
authorized  by  the  evidence.  But  appljnng  the  instruc- 
tion to  the  case  actually  before  the  jury,  we  are  inclin- 
ed to  the  opinion  that  it  was  misleading,  and  did  in  fact 
mislead  the  jury,  by  not  presenting  with  sufficient  dis- 
tinctness the  idea  that  to  make  Jouett  and  wife  liable 
as  trespassers  by  prior  actions  or  words  or  encourag- 
ment,  they  must  have  been  such  as  were  calculated  to 
produce  the  trespass,  and  used  for  that  purpose,  and  as 
did  cause  It  to  be  committed.  They,  or  one  of  them, 
must  have  knowingly  and  intcntionnlly  enconrnged  the 
trespass,  or  neither  was  liable.  In  either  view  of  the 
instruction  a  new  trial  should  have  been  granted. 
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Wherefore,  the  judgment  is  reversed,  and  the  cause     C5owikjwm 
remanded  for  a  new  trial.  Baowyma. 

/.  4"  W.  L.  Harlan  for  appellants ;  M.  Brown  for 
appellee. 


Cornelison  vs  Browning.  Cbakcbrt. 

Error  to  the  Madison  Circuit.  Case  IIL 

WiUs.     Comity.    Proof  of  Foreign  WiUs. 

JuooB  Graham  delivered  the  opinion  of  the  Court.  September  17. 

This  case  is  now  for  the  second  time  before  this  Court  The  case  lUted, 

T      r  t  '     f\  n    -mm-  frx     sod queHion  pfe» 

for  revision.     Its  facts  are  reported  in  9  B,  Monroe^  50.  nented  for  deoi- 

The  most  important  question  now  presented  in  the  re-  '^°'*' 
cord  for  decision,  is  whether  the  will  of  James  Dinwid- 
die,  deceased,  under  which  Browning  claims  to  derive 
title  to  120  acres,  part  of  the  land  in  contest,  ought  to 
have  been  rejected.  When  this  instrument  was  admit- 
ted to  be  read  as  evidence  on  the  first  trial  of  this  suit, 
the  only  evidence  of  its  probate  was  the  certificate  of 
the  Clerk  that  it  had  been  produced  in  open  Court, 
proved  by  one  of  the  subscribing  witnesses,  and  had 
been  duly  recorded.  It  was  then  determined  that  this 
certificate  was  insuflicient,  and  that  ''a  copy  of  the  pro- 
ceedings in  Court,  and  the  orders  made  and  certified 
by  the  Clerk  is  the  only  competent  testimony  of  what  an 
existing  record  contains."  When  the  cause  was  again 
heard,  the  will  was  reproduced  and  admitted  as  evidence. 
It  is  dated  September  3, 1826,  signed  by  the  name  of  the 
testator  with  a  seal  annexed,  and  has  the  names  of  two 
persons  purporting  to  be  attesting  and  subscribing  wit- 
nesses. It  was  presented  for  probate  to  the  Henry 
County  Court,  in  the  State  of  Tennessee,  and  a  copy 
from  the  records  of  that  Court,  contains  the  following 
evidence  of  probate.  After  selling  out  the  term  of  the 
Court  and  Justices  pre>;ent,  it  says:  **Thi5  day  cnme 
Moses  S.  Dinwiddie  and  prtjduccd  and  exhifjited,  in 
open  Court,  a  paper  writing  purporting  to  be  the  last 
Voxm  X.  54 
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CsMiEutoi  ^jij  g^j  testament  of  James  Dinwiddie,  late  a  resident 
BBowimro.  citizen  of  Henry  county,  deceased,  and  thereupon  came 
""  Andrew  Province,  one  of  the  subscribing  witnesses 

thereto,  who  being  first  sworn,  depose  and  say  that  he 
was  personally  acquainted  with  the  testator,  James  Din- 
widdie,  and  that  he  saw  him  sign,  seal,  and  heard  him 
declare  the  same  to  be  his  last  will  and  testament,  and 
that  he  had  signed  the  same  in  his  presence  and  at  his 
request  as  a  witness,  and  that  he  was,  at  the  time  of 
signing  the  same,  of  sound  and  disposing  mind  and 
memory,  and  it  was  ordered  to  be  so  certified  and  re- 
corded." This  paper  has  been  recorded  in  Tennessee 
and  in  this  State,  without  further  proof,  in  the  proper 
office,  as  a  last  will  and  testament. 

The  only  matter  in  relation  to  it,  necessary  to  be  de- 
cided, is  whether  the  proof,  as  it  is  exhibited  on  the  re- 
cord, gives  it  validity  sufficient  to  pass  the  title  to  land 
lying  in  this  Slate? 

Before  the  enactment  of  the  statue  of  1820,  (2  SttU. 

The  ■tniDtc  of  Xat^,  1528,)  wills  admitted  to  record  in  Other  States  could 
1820,   (2    Stat.  '  ,  .  I  .      .  .    o  .1  r 

Law,  1628)  au-  not  be  used  as  evidence  m  this  State  without  some  proof 

coldTng  oV  wma"  ^^  ^^^^^  execution  in  addition  to  the  certificates  of  proof 

pTol'^ed  and^oT.  ^^^  registration  from  the  offices  of  said  State.     That 

milted  lo  record  act  provides  "that  where  any  last  will  and  testament, 

in  oihor  States,  ^  .    ,  ,.  riii  ,         .i. 

where  ihe  tesia-  containing  a  devise  of  land  or  other  estate  in  this  com- 

dcd,^^n  thVcourt  Hionwealth,  shall  have  been,  or  may  hereafter  be  proved 

Keni^'^k"'"    ^d  ^^^  admitted  to  record  by  the  proper  Court  of  any  of 

made  copies  of  the  United  States,  or  a  foreign  country,  where  the  tes- 

dence  with  the  tator  last  resided,  that  it  shall  and  may  be  lawful  for 

pJol^Ld^Md^re-^  ^^y  person  interested,  to  cause  such  will,  or  a  copy 

corded    in  this  thereof,  to  be  recorded  in  the  office  of  the  Clerk  of  the 

State.     The  act 

of  1842  allowed  Coiart  of  Appeals  of  this  State;"  and  "any  will  or  copy 
wills %o  proved,  thereof,  so  proved  and  recorded,  shall  be  evidence  in 
SSd  in  thVcVun'  ^''  Courts  in  this  commonwealth,  and  have  the  same  c/- 

tjrCourt  Clerk's  fed  as  if  it  had  been  provedand  recorded  in  the  Court  of 

offices  WitJi  like  -^  •'  * 

effect  the  county  where  such  land  or  other  property  shall  be." 

The  act  of  1842  (3  Stat.  Law,  585,)  permits  such  for- 
eign wills  to  be  recorded  in  the  Clerk's  office  of  the 
County  Court  of  the  county  in  which  said  lands  or  oth- 
er property,  or  part  thereof,  may  lie,  and  gives  it  tho 
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s^rne  effect  it  would  have  had  if  ft  had  been  recorded     CowncLitow 
in  the  Clerk's  office  of  the  Court  of  Appeals.  BKowKiarg. 

The  act  of  1797,  (2  Stat.  Late,  1537,)  concerning  wills,  The  act  of  1797 
enacts  that  '*a  will  to  pass  the  title  to  real  estate  must,  the  adjudicatioa 
if  not  wholly  written  by  the  testator,  be  attested  bj  feTtl^'^^xoVWj' 
two  or  more  competent  witnesses,  subscribing  their  JliJI^X^l'^Lltu 
names  in  his  or  her  presence."  In  the  construction  of  this  «/.  «««».  '^»3.) 
latter  statute,  it  has  been  decided  that  in  order  to  ad- 
mit a  will  to  record,  it  is  not  necessary  that  a//  the  sub- 
scribing witnesses  should  depose  to  its  execution,  that 
proof  of  its  due  execution  by  one  only  is  sufficient, 
provided  he  does  also  testify  that  it  was  duly  attested 
by  the  other  subscrib^g  witness.    It  has  also  been  de- 
termined that  if  the  probate  be  made  by  one  only,  yet  if 
the  record  state  thnt  the  will  was  proved  by  the  oath  of 
one  and  ordered  to  be  recorded,  it  must  be  presumed 
that  he  swore  to  every  fact  essential  to  its  execution: 
(2  /.  /.  Mar.  511 ,-  2  Mar.  467 ;  L.  S.  C.  503.) 

Whether  one  or  more  witnesses  testify,  it  must  ap-  Proof byonarob- 
pear,  from  the  proof,  that  the  instrument  was  in  fact  ot  the  due  exe* 

J  1  -I  ,  .        ,  -  cution    of    the 

attested  by  at  least  two  witnesses  m  the  presence  of  will,   aod  that 
the  testator.    The  record  from  Tennessee  is  entirely  JJjribfng^itSSi 
silent  on  this  subject.     Although  it  speaks  of  Province  T^ '*'?**'\^  d^ 
as  one  of  the  subscribing  witnesses,  yet  when  it  under-  it  sufficient, 
takes  to  recite  what  he  stated  on  oath,  there  is  no  evt- 
dence  that  he  proved  its  attestation  by  any  one  besides 
himself.     It  is  not  stated  that  Province  proved  the  will, 
but  the  record  purports  to  recite  verbatim  what  he  did 
prove;  and  in  the  statement  of  his  proof,  as  already 
said,  there  is  no  intimation  that  there  was  any  other 
attesting  witness  to  the  will.    If  such  proof,  and  such 
only  had  been  made  in  a  County  Court  in  this  State,  it  is 
very  clear  that  the  will  would  not  be  proved  so  as  to  pass 
the  title  to  real  estate.    It  is,  however,  urged  in  argu- 
ment that  this  will  must  be  taken  to  have  been  admitted 
to  record  according  to  the  laws  of  Tennessee,  and  that     * 
the  comity  between  sister  States  of  the  Union  requires 
that  it  should  be  held  as  valid  here  as  in  Tennessee,  and 
such  it  is  argued  is  the  meaning  of  the  act  of  1843. 
We  ard  not  advised  of  the  laws  of  Tennessee  on  thh 
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CoBvxtisra      subject,  and  perhaps  it  should  be  taken  for  granted  that 

Baowjixira*      the  Will,  according  to  the  laws  of  that  State,  has  beea 

duly  proved;  but  admitting  such  to  be  the  law  of  that 

State,  we  cannot  admit  the  conclusion  drawn  from  the 

nremises. 

It  is  an  acknowledged  principle  of  law  that  the  title 

The  sutca  re-  and  disposition  oi  real  property  is  exclusively  subject 

ihr^'power*'*!^  to  the  laws  of  the  country  where  it  is  situated,  which 

prescribe  the  re-  alone  can  prescribe  the  mode  by  which  it  can  pass  from 

quisitei  necessa-  ^  -^  ,  .,,        , 

If  to  paas  tii!e  one  to  another,  and  no  title  to  lands  passes  by  will  unless 

•itu«tcd*ihercin:   it  is  executed,  proved,  and  registered,  conformably  to 

m>us!page%i!)   ^he  laws  of  the  place  where  the  property  is  situated: 

(2  Con.  Rep.  U.  S.,  in  notes,  438.) 

As  already  shown,  the  will  has  not  been  proved  ac- 

A  will  admit-  cording  to  the  law   of  this  State  so  as  to  pass  the  title 

TeMca8ec°'upori  to  lands,  (unless  the  late  acts  referred  to  have  that  ef- 

•ubacr'ibinJ^wJt*-  ^^^t,)  and  the  foregoing  principles,  extracted  from  Con- 

Dosa,  A  auihen-   densed  reports,  would  reject  it.    We  suppose  the  Le- 

ticaion     which      .  ,  '    ,  .  i  •        •  .  i        i        ./• 

purportatoceiii-  gislature  did  not  intend  by  that  act  to  provide,  that  if  a 
witneMiiaied^*in  sister  or  foreign  State  by  her  laws  made  a  nun  cupative 
who*'^  aiawd^ncl  ^*'''  ^^  ^  ^^''  attested  by  only  one  witness,  or  the  will  of 
thing    in     re-  an  infant,  sufficient  to  convey  title  to  lands  in  that  State, 
•ence  or  atiestf-  that  such  will  should  transfer  the  title  to  lands  in  this 
aubacribmg^wii-  State;  and  yet  the  argument  based  on  the  comity  due 
cordcd^in^Ken"  ^^  another  State,  and  said  to  be  contemplated  in  that 
iicky:  Held  not  act,  would  lead  at  once  to  such  a  result.     We  do  not 
M  to  'paas'^ule  SO  understand  that  act.    It  seems  to  us  that  the  Legis- 
Kentucky.^'*  '**  lature  only  intended  to  avoid  the  trouble,  inconveni- 
ence  and  expense,  and  the  not  unfrequent  impractica- 
bility  of  proving  in  this  State  a  last  will  which  had 
been  made  and  executed  in  another,  and  perhaps  dis- 
tant State,  and  to  remedy  that  evil,  they  only  intended 
to  say,  that  if  a  will  in  a  sister  State  be  proved  and  ad- 
mitted to  record  upon  such  evidence  as  the  laws  of  this 
State  require,  then  a  will  so  proved  and  recorded  shall 
be  evidence  in  all  Courts  in  this  commonwealth,  and 
have  the  same  effect  as  if  it  had  been  so  proved  and  re- 
corded here.     It  follows  that  as  the  will  of  Dinwiddie 
was  not  so  proved,  it  was  improperly  admitted  as  evi- 
dence, and  that  for  the  error  of  the  Court  in  thus  ad- 
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mittiDg  itt  the  decree  must  be  reversed.    Asthisrever*  ^ 

sal  deprives  Browning  of  the  offset  set  up  in  his  cross-  ^"'^^'.^  ^^' 

billy  the  decree  dismissing  his  cross-bill  must  be  affirmed. 

This  cause  is,  therefore,  on  the  errors  assigned  by 
Cornelison,  reversed  and  the  cause  remanded  to  that 
Court  with  directions  to  reject  the  will  of  Dinwiddle/ 
as  at  present  proved,  and  for  other  proceedings  not  in- 
consistent  with  this  opinion.  Upon  the  cross-errors  as- 
signed by  Browning,  the  decree  is  affirmed. 

Turner  for  Cornelison ;  Caperton  for  Browning. 


Hynes,  &c.  vs  Stewart  &  Owens.  Chawckey. 

EutOR   TO   THE  LOUISVILLB   ChaNCERT   CoURT.  CoSC  113. 

Partners  and  Partnerships.      Recision  of  partnership 

contracts. 
JuoGB  8  IMPS  OH  delivered  the  opinicn  of  the  Court  September  18. 

A.  H.  Hynes  being  the  owner  of  a  tract  of  land  lying 
in  Butler  county,  on  which  there  was  a  large  distillery 
and  mill  that  he  had  been  managing  and  conducting  for 
at  least  one  year  previously,  sold,  on  the  19th  day  of 
June,  1848  to  Stewart  &  Owens,  of  Louisville,  one  un- 
divided half  of  the  land  and  the  improvements  thereon, 
consisting  of  a  distillery,  mill,  blacksmith  shop,  dwell- 
ing house,  &c.,  and  also  the  undivided  half  of  a  negro 
man,  four  flat  boats,  one  complete  set  of  blacksmith's 
tools,  and  various  other  enumerated  articles  of  person- 
al propertj-,  together  with  the.  grain  on  hand,  and  eve- 
ry other  thing  in  use  about  the  establishment,  for  the 
sum  of  seven  thousand  dollars,  payable  in  instalments. 
The  parties,  at  the  same  time,  entered  into  a  contract 
of  partnership  for  the  purpose  of  running  and  manage 
ing  the  distillery  and  mill  for 'the  term  of  three  years. 
Hynes  was  to  furnish  one  half  of  the  means  necessary 
to  carry  on  the  business,  and  was  to  devote  to  it  so 
much  of  his  personal  attention  as  its  interests  required. 

At  the  time  this  agreement  was  entered  into,  Hynes 
was  deeply  involved  in  debt.    On  the  8th  day  of  Au- 
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gUBi  next  following,  he  conveyed  to  his  father,  Thomas 
Hynes,  and  Josiah  Pillsbury,in  trust  for  the  payment  of 
his  debts,  all  his  estate  of  every  description,  including 
debts  due  to  him.  He  had,  however,  previously  trans- 
ferred to  Hynes  and  Pillsbury  a  part  of  the  notes  exe- 
cuted to  him  by  Stewart  &  Owens  for  the  purchase 
money.  He  immediately  afterwards  went  off,  and  has 
not  since  returned,  i^fter  the  partnership  was  entered 
into,  he  neglected  the  business  of  the  concern,  did  not 
give  to  it  any  of  his  services  or  attention,  and  drank  to 
excess  until  the  time  he  made  the  assignment  of  his  ef- 
fects and  left  the  country. 

On  the  3d  day  of  August,  1848,  Stewart  &  Owens 
deposited  in  the  Bank  of  Kentucky,  at  Louisville,  to 
the  credit  of  the  branch  of  said  bank  at  Bowlinggreen 
the  sum  of  two  hundred  and  fifty  dollars  for  use  of  their 
partner,  A.  H.  Hynes.  The  branch  of  the  bank  at  Bowl- 
inggreen was  informed  by  the  corresponding  Clerk  of 
the  mother  bank,  who  made  a  mistake  on  the  occasion, 
that  the  deposit  was  for  one  thousand  two  hundred  and 
fifty  dollars,  instead  of  two  hundred  and  fifty  only. 
Hynes,  although  he  had  been  informed  by  his  partners 
of  the  true  amount  of  the  deposit,  drew  from  the  branch 
bank  the  sum  of  twelve  hundred  and  fifty  dollars,  a  few 
days  before  he  left  the  country. 

In  August  1848,  the  President,  Directors,  &  Co.  of  the 
Bank  of  Kentucky  exhibited  a  bill  against  Hynes  and 
Stewart  &  Owens,  setting  forth  the  facts  in  relation  to 
the  deposit,  alleging  that  Hynes  had  left  the  State  of 
Kentucky  and  was  a  non-resident,  and  praying  for  a 
decree  against  Stewart  &  Owens  for  the  one  thousand 
dollars  overdrawn. 

In  the  month  of  September  next  following,  Stewart 
&  Owens  filed  their  answer,  which  they  made  a  cross- 
bill against  the  complainants  in  the  orignal  bill,  and  A. 
H.  Hynes  and  the  persons  interested  under  the  deed  oC 
trust,  made  by  the  latter,  and  prayed  for  a  rescision  of 
both  the  contract  of  purchase  and  of  partnership.  They 
charged  in  their  cross-bill  that  A.  H.  Hynes  had  prac- 
ticed a  fraud  on  them  in  concealing  from  them  his  true 
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condition  and  utter  inability  to  comply  with  the  terms      Hywh&c. 
of  the  agreement  of  partnership  at  the  time  the  con-  Stiwabt&Ow. 

tracts  were  entered  into,  and  in  misrepresenting  the  ^^ 

power  and  efficiency  of  the  engine  which  was  attached 
to  the  distillery,  and  in  falsely  representing  the  engine 
and  machinery  to  be  in  good  order,  the  fact  being  oth- 
erwise.  That  they  were  compelled  to  expend  a  con- 
siderable sum  of  money  in  making  the  necessary  re- 
pairs, and  that  Hynes  had  not  furnished  any  of  the 
means  required  for  that  purpose,  or  to  carry  on  the  bu- 
siness of  the  firm.  They  alleged  that  had  they  have 
known  the  true  situation  of  Hynes,  and  the  actual  con- 
dition of  the  engine  and  machinery  belonging  to  the 
distillery,  they  would  not  have  made  the  purchase,  nor 
entered  into  the  contract  of  partnership.  They  also 
relied  upon  other  misrepresentations  that  are  not,  how- 
ever, established  by  the  proof,  and  need  not  therefore 
be  noticed. 

It  appeared  that  during  the  few  months  the  partner-  Decree  ol  the 
ship  continued,  it  sustained  a  loss  of  three  thousand 
dollars,  the  whole  of  which  has  been  paid  by  Stewart 
&  Owens.  The  Court  below  set  aside  and  vacated  the 
contract  of  purchase  and  of  partnership,  and  gave  Stew- 
art &  Owens  a  lien  on  the  undivided  half  of  the  tract 
of  land,  to  secure  the  payment  of  fifteen  hundred  dol- 
lars, one  half  of  the  aforesaid  loss.  The  claimants  un- 
der the  deed  of  trust,  and  the  assignees  of  the  notes 
which  were  executed  for  the  purchase  money,  have  ap- 
pealed, and  Stewart  &  Owens  have  assigned  cross-er- 
rors. The  President,  Directors  &  Co.,  of  the  Bank  of 
Kentucky  did  not  obtain  any  relief,  and,  as  they  are 
not  parties  to  this  appeal,  their  claim  will  not  be  fur- 
ther noticed. 

The  contracts  of  purchase  and  of  partnership  were 
entered  into  at  the  same  time,  and  constituted  in  legal 
contemplation  but  one  contract.  The  agreement  to 
carry  on  the  business  in  partnership  for  the  term  of 
three  years,  was  evidently  one  of  the  chief  inducements 
with  Stewart  &  Owens  for  making  the  purchase.  'J'hey 
resided  in  the  city  ef  Louisville,  at  a  considerable  dis* 
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Hnrst  die.       taoce  from  the  place  where  the  business  was  to  be  car- 
Stxwaet&Ow  ried  on,  and  could  not  give  it  their  personal  attention. 

^^ Hynes  who  had  been  previously  engaged  in  the  busi- 

ness,  as  the  owner  of  the  property,  was  relied  upon  by 
them  for  its  exclusive  and  successful  management. 
There  is  no  reason  to  believe  that  they  would  have  pur- 
chased one  half  of  the  property,  had  there  been  no 
agreement  with  Hynes  to  conduct  the  business  of  the 
concern  in  partnership. 

Hynes  was  insolvent  at  the  time  the  agreement  was 

Where  a  eon-  made.    The  evidence  shows  that  he  was  sensible  of  his 

#ihlp  b  8upe"rfn-  true  Condition,  and  carefully  concealed  it  from  Stewart 

fra^cf  of*one^o"f  ^  Owens.     He  had  not  the  means  to  comply  with  his 

the  pariioe,  and  p^L^i  of  the  contract,  and  was  conscious  of  his  inability 

a  failure  to  com-    ^  '  •' 

ply  with  the  to  do  it.  His  subsequent  couduct  proves  that  he  con- 
tbe^Chanceiior  templated  the  perpetration  of  a  fraud  in  the  original 
"onuyjt'ifV^t*-  c^otJ'act.  He  transferred,  in  a  very  short  time  after 
nerihip.  ^jj^y  were  executed,  the  notes  for  the  purchase  money 

that  he  obtained  from  his  partners.  He  conveyed,  in 
trust,  all  the  balance  of  his  property  for  the  payment 
of  debts  that  he  owed  at  the  time  the  partnership  was 
entered  into.  He  was  guilty  of  a  gross  fraud  in  taking 
advantage  of  the  mistake  of  the  bank,  as  to  the  amount 
deposited  to  his  credit,  and  overdrawing  the  sum  of  one 
thousand  dollars,  when  he  knew  the  true  amount  of  the 
deposit,  and  that  he  was  not  entitled  to  the  sum  drawn. 
He  became  more  and  more  dissipated  and  entirely  reck* 
less  in  his  conduct,  and  in  less  than  two  months  after 
the  formation  of  the  partnership,  absconded  and  left 
the  country.  He  misrepresented  to  his  partners,  be* 
fore  the  agreement  was  entered  into,  the  true  condi- 
tion  of  the  property,  and  induced  them  to  give  him  sev* 
eral  thousand  dollars  more,  for  one  half  of  it,  than  its 
real  value.  He  admitted,  after  the  sale,  that  he  had  in- 
duced Stewart  &  Owens  to  purchase,  at  so  high  a  price, 
by  their  reliance  upon  his  knowledge  of  machinery  and 
his  competency  to  manage  the  business  successfully, 
and  that  he  had  informed  them  that  their  purchase 
would  furnish  him  with  means  to  comply  fully  and  sat- 
isfactorily with  his  part  of  the  contract ;  yet,  uotwith- 
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standing  that  statement  to  them,  he  almost  immediately     M^rmm  *•• 
thereafter  applied  their  notes  to  the  payment  of  pre-  Sx«rA»TfrOv 

existing  liabilities.    Considering  all  these  facts  and  cir-  *"' 

cumstances,  we  regard  the  fraud  as  fully  estahlishedf 
and  the  decree  of  the  Chancellor  rescinding  the  con- 
tract of  purchase  and  of  partnership  as  correct ;  and 
as  the  expenditures  of  Stewart  &  Owens  were  made 
nnder  the  contract,  and  a  part  of  them  for  the  improve- 
ment of  the  property,  they  were  entitled  to  an  equita- 
ble lien  upon  the  property  for  the  payment  of  the  balance 
due  them.  As  the  suit  is  still  pending,  the  Court  below 
can  make  any  decree  that  is  equitable  and  proper  in  re- 
lation to  the  slave  embraced  by  the  contract.  There  is 
no  error,  therefore,  to  the  prejudice  of  the  appellants. 

Stewart  &  Owens,  by  their  cross-errors,  insist  that 
the  whole  loss  incurred  by  them,  should  have  been  de- 
creed against  Hynes,  instead  of  one  hsflf  only.  The 
partnership  has  Qot  merely  been  dissolved,  but  the 
agreement  itself  rescinded,  upon  the  ground  of  fraud, 
and,  therefore,  that  they  have  an  equitable  right  to  be 
indemnified  against  all  loss. 

Had  a  partnership  existed  and  a  dissolution  been  de-  Where  a  part- 
creed  upon  the  ground  ef  the  misconduct  of  Hynes  as  ST^eBcinded  for 
partner,  the  loss  would  have  fallen  upon  the  firm,  and  SSt,  thi**ChSl 
Stewart  &  Owens  must  have  sustained  one  half  of  it*  ceiior  will  doe- 

qnity  to  toe  par* 

But  an  agreement  of  partnership  may  be  rescinded  ty  who  baa  beea 
where  a  person  has  been  induced  to  enter  into  it  by  contnct/and  set 
fraudulent  representations,  and  the  partnership  be  de-  f^i^^'^pi^^w^^^ 
dared  void:    (Collyer's  Law  of  Partnership^  199;  Cfaw  J^*^*?*'*  ^f  ^^ 
on  Partnership^  121.)    When  the  contract  is  rescinded  judiced  thereby, 
and  the  partnership  declared  void  upon  the  ground  of 
fraud,  the  injured  party,  except  so  fnr  as  the  interests 
of  the  creditors  of  the  firm  may  be  concerned,  should 
not  be  regarded  as  a  partner,  or  subjected  to  any  of  the 
loss  which  may  have  been  sustained  by  him.    He  is  en- 
titled to  redress  against  the  perpetrator  of  the  fraud  to 
the  extent  of  the   injury  that  he  may  have  sustained, 
unless  he  should  continue  the  partnership  after  he  l^e- 
came  apprized  of  the  commission  of  the  fraud.    It  seems 
to  us,  therefore,  that  Stewart  &  Owens  are  eptitled  to 
Vol.  X.  55 
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a  decree  against  Hynes  for  the  whole  sum  expended  by 
them  under  the  contract,  being  three  thousand  dollars 
over  their  receipts  from  the  same  source.  The  decree, 
therefore,  as  rendered,  is  to  their  prejudice. 

Wherefore,  the  decree  is 'affirmed,  upon  the  original 
errors,  andj^reversed^upon  the  cross-errors,  and  cause 
remanded  that  a  decree  may  be  rendered  against  Hynes 
hi  favor  of  Stewart  &  Owens  for  the  sum  of  three 
thousand,  instead  of  the  sum  of  fifteen  hundred  dollars, 
and  their  lien  upon  the  property  be  enforced  for  its  pay- 
ment. 

Fry  4*  P(xg^  for  plaintiffs  ;  Speed  for  defendants. 


Trespass. 
Case  113. 

StpUmbtr  19. 
CM«itatt6d. 


The  question 
presentea  for  de- 
cision. 


Blankenship  vs  Cressillas. 

Error  to  the  Whitley  CiRcurr. 

Pleading,    Assignment  of  choses  in  action*, 
Chibf  Justice  Mabshall  delivered  the  opinion  of  the  Court 

The  declaration  in  this  action  of  trespass  commences 
as  follows:  "Kennedy  Blankenship,  (who  sues  this  ac- 
tion for  the  benefit  of  William  Hays,)  plaintiff,  com- 
plains of  James  Cresillas,  defendant,''  &c.,  and  goes  on 
to  state  in  clear  and  concise  terms  that  the  defendant, 
with  force  and 'arms  took  and  carried  away  and  con- 
verted, &c.,  a  horse,  the  property  of  the  plaintiff  and 
in  his  possession.  A  denfiuri-er  to  the  declaration  was, 
however,  sustained^  and  no  amendment  having  been 
made,  a  judgment  was  rendered  against  the  plaintiff,  for 
the  reversal  of  which  he  has  brought  the  case  to  this 
Court. 

The  only  objection  made  to  the  declaration,  and  the 
one  on  which  it  is  said  the  demurrer  was  sustained,  is 
that  it  states  that  the  plaintiff  sues  for  the  benefit  of 
another;  and  it  is  argued  that  a  cause  of  action  for  a 
trespass  or  other  tort,  not  being  assignable,  it  would 
defeat  this  rule  of  law  and  the  policy  on  which  it  is 
founded,  to  allow  such  an  action  to  be  maintained  by 
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one  person  for  the  use  of  another.    The  cominon  law 

did  not  allow  any  choses  in  action  to  be  assigned,  and  CBiwtn.T.At^ 
the  common  law  Courts,  for  a  long  time,  refused  to  re- 
cognize any  right  or  interest  in  the  assignee  even  of 
choses  in  action  ex  contractu.  This  rigor  has,  howev^ 
er,  been  relaxed ;  and  although  the  assignment  of  suoh 
choses  may  not  vest  the  legal  interest  and  right  of  ac- 
tion in  the  assignee,  it  is  held  to  invest  him  with  a  ben- 
eficial interest,  which  the  Courts  will  protect  against 
the  holder  of  the  legal  right  who  must  be  the  plaintifil 

The  fact  that  while  choses  in  actipn,  ex  delicto^  re-     Though  mtoy 
main  unassignable,  many  choses  in  action,  «;z;  con^roc-  benotaisifnabiS 
tUf  and  in  this  State  nearly  all  such,  are  made  or  allow-  UAntftnoPS^" 
ed  to  be  assignable,  so  as  to  vest  the  leeal  title  in  the  f^  of  apaiUou- 
assignee,  indicates  a  distinction  m  the  etiect  which  the  arisiog  ex  Mn« 
general  assignability  of  these  different  classes  of  choses  coorts'  of^law 
in  action  might  have  upon  the  general  interest  and  quiet  Jjotccu  *°*  "* 
of  the  community.    And  we  do  not  doubt  that  the 
Courts  are  so  far  bound  to  a  rigid  observance  of  the 
common  law  rule,  with  respect  to  causes  of  action,  ex 
delicto ;  and  especially  to  such  as  arise  from  forcible 
injuries,  or  others  for  injuries  to  the  rights  of  persons»ag 
to  give  no  effect  what  ever  to  any  attempted  assignment 
of  them,  or  to  any  right  claimed  by  the  assignee,  wheth- 
er under  an  actual  assignment  or  under  an  agreement 
in  any  form,  that  he  shall  have  the  benefit  of  the  action. 
And  even  if  the  existence  of  such  an  agreement  should 
be  deemed  a  sufiicient  ground  for  defeating  the  action 
brought  in  pursuance  of  it,  we  apprehend  that  the 
statement  in  the  caption  of  the  declaration,  that  the 
plaintiff  sues  for  the  benefit  of  another,  should  not  pro- 
duce that  result.    Such  a  statement  gives  no  right  to 
the  alleged  usee  which  he  can  enforce,  or  which  the 
Court  can  regard.    It  may  prove  the  intention  or  de- 
termination of  the  plaintiff  to  make  a  particular  dispo- 
sition of  the  fruits  of  the  action.    But  it  does  not  prove 
any  illegal  arrangement,  or  agreement  founded  on  con- 
sideration, by  which  he  has  undertaken  to  sue  for  the 
benefit  of  another,  or  to  let  that  other  su  e  in  his  name 
for  his  own  benefit.  It  may  indicate  a  merely  voluntary 
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B&ARxnaatf    disposition  of  the  proceeds  of  the  action,  or  it  may 
Ccthiuju.      have  reference  to  and  have  grown  out  of  such  a  rela* 
tlonofthe  parties  (plaintiff  and  beneficiary)  to  the  prop- 
erty  at    the  time  of   the   trespassi  as  entitled    the 
usee  to  the  proceeds  of  the  action,  as  might  be  the 
case  between  bailor  and  bailee*    And,  therefore,  it  can- 
not  be  assumed  upon  demurrer  as  being  sufficient  evi- 
dence of  a  sale  or  illegal  agreement  for  the  transfer  of 
the  damages  to  be  recovered. 
If  then  a  sale  or  agreement  of  sale  be  not  only  void, 
ueSpMi~?n*''thS  *>^^  actually  illegal,  and  sufficient  if  properly  presented 

namftof  H  "who  to  defeat  the  action,  we  are  of  opinion  that  the  decla- 
•aes  for  iho  use  ,  .  /.        . 

•nd    benefit  of  ration  does  not  authorize  the  assumption  of  such  agree* 

to'  the  demuner  ment  and  that  it  contains  no  ground  for  defeating  the 

oie^i^n'lJf'ihe  action.    The  existence  of  the  supposed  illegal  agree- 

flJc^aliiy  of  ihe  ment,  should  have  been  pleaded  when  its  effect  upon 

authoTizea     the  the  action  might  have  been  questioned  by  demurrer,  or 

thfT^demurrer  to  the  allegations  of  the  plea  might  have  been  denied  or 

the  declaration,    --,^;j^j 
and   defeat    thi   avoided. 

"'^?"'iir    Til*       We  are  not,  however,  to  be  understood  as  deciding 

tirorda  **for    the  .11  i       i 

benefit  of  H/'  ihe  question,  whether  an  agreement  that  a  third  person 

plnaase.'^        '  should  have  the  proceeds  of  the  suit,  would,  if  proper- 

B  auea  in  tree-  \y  presented,  be  fatal  to  the  action.    We  only  decide 

paaa  for  the  ben-     ,  ,  1  1  i        1 

efit  of  H.  The  that  that  question  is  not  presented  in  this  case  by  the 

tbat'  by  contract  demurrer  to  the  declaration.  We  consider  the  words 
H  ir  to''h?T?ihi  indicating  that  the  action  is  brought  for  the  benefit 
proceeda^  ot  the  gf  H^ys,  as  mere  surplusage,  which  might  be  atrick- 
neceasariiy  de-  en  out  without  affecting  the  validity  of  the  declara- 
o?recoTery/tho'  tion  or  the  legal  rights  of  the  parties.  As  they  do  not 
SJhtnoTK  prove  any  illegal  agreement,  they  should,  in  any 
ibroible.  view  of  the  law  applicable  to  the  transfer  of  choses  in 

action,  have  been  disregarded  on  the  demurrer.  And 
we  are  of  opinion  that  an  agreement,  founded  even  on  a 
valuable  consideration  by  which  a  third  person  is  to  have 
the  proceeds  of  an  action,  ex  delicto^  would  not  neces- 
sarily be  illegal,  or  have  the  effect  of  defeating  the  ac- 
tion, though  it  might  not  be  enforcible. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  overrule  the  demurrer  to  the  declara- 
tion and  for  further  proceedings. 
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J.ifW.  L.  Harlan  for  plaintiff;  Burton  and  &  Wood- 
»m  for  defendant.  Batw*  Exao't, 


Hamlet  vs  Bates'  Executors.  iicsuxpsir. 

Error  to  the  Clay  Circuit.  Case  114. 

Parties,    Joint  contracts  by  parol. 
JuDGB  SiHPsos  delivered  the  opinion  of  the  Court  September  10. 

This  was  an  action  of  assumpsit  against  the  execu**  Caie  euted. 
tors  of  Daniel  Bates»  deceased.  The  fii*st  two  counts 
in  the  declaration  set  forth  a  joint  contract  and  under- 
taking by  the  defendant's  testator  and  one  Morris.  The 
other  counts  are  founded  on  a  promise  made  by  the  de- 
fendant*s  testator  alone.  The  Court  below  sustained 
a  demurrer  to  the  declaration  and  gave  a  judgment  for 
the  defendant,  and  the  plaintiff  has  prosecuted  a  writ 
of  error  to  reverse  the  judgment. 

In  support  of  the  demurrer  it  is  insisted  that  there  Counte  npon 
was  a  misjoinder  of  causes  of  action,  and  therefore  the  tesiatorandano- 
declaration  is  bad.  There  is,  however,  no  foundation  ^omiseS V"?he 
for  this  objection  to  the  declaration.    All  the  causes  of  t«»^{pf.  .^°,^f* 

•^  may  be  ]oined  m 

action  are  based  upon  the  promise  of  the  defendant's  tbe  iame  decia- 
testator.    The  counts  are  of  the  same  nature,  the  same  suryifins  prom- 
pleas  are  appropriate,  and  a  similar  judgment  is  re-  »»o' ^«  ^»^"»«« 
quired  upon  each.    Such  promises  may,  therefore,  be 
joined  in  the  same  declaration. 

'The  first  two  counts  in  the  declaration  are  objected 
to  upon  the  ground,  that  upon  the  death  of  Bates  the 
legal  ojg}igation  devolved  exclusively  upon  Morris  the 
joint  contracting  party  and  survivor,  and  the  represent- 
atives of  Bates  are  not  liable  at  law. 

The  case,  however,  we  think,  is  embraced  by  the  The  utatute  of 
statute  of  1797,  (1  Stat.  Law,  31S,)  which  enacts  "that  J^J'  sh,)^^. 
the  representatives  of  one  jointly  bound  with  another  thon«es  salt  a- 

-  J  •  gamai  the  repre- 

for  the  payment,  &c.,  and  dying  in  the  lifetime  of  the  sentntiTea  ofone 

latter,  may  be  charged,  by  virtue  of  such  obligation,  thouglL  by  puoi 

in  the  same  manner  as  they  might  have  been  charged,  SJiS^^^Sj  o^^. 

if  the  obligors  had  been  bound  jointly  and  severally.''  li<or  be  lUiaf  ia 
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^^'JJ"  If  parol  contracts  and  undertakings  are  not  within 

Gmom,        the  express  letter  of  the  statute,  they  are  evidently 

the  same  man Dci  embraced  bv  its  spirit  and  meanine;  and  the  same  rea- 

as  if  such  obli-  k-   u  •     J         L  r  *if  i 

gor  had  been  SOU  which  required  a  change  of  the  common  law  upon 
'Sal/y'bound.**'''  ^^^  subject  of  the  legal  remedy  on  joint  obligations^ 
technically  so  termed,  where  one  of  the  joint  obligors 
died,  also  required  a  similar  change  in  joint  contracts  by 
parol.  And  as  the  language  of  the  statute  is  sufficient- 
ly comprehensive  to  embrace  them,  we  perceive  no 
reason  sufficient  to  justify  the  conclusion  that  the  Leg* 
islature  intended  to  discriminate  between  the  two 
classes  of  cases.  We  are  of  opinion,  therefore,  the 
statute  applies,  and  that  an  action  of  assumpsit  may  be 
maintained  during  the  life  of  the  survivor  against  the 
representatives  of  a  joint  contracting  ps^rty  who  has 
died.  We  understand  the  case  of  Maxey  vs  AveriWs 
ezectitorSf  (2  B.  Mon.  107,)  as  favoring  this  construction 
of  the  statute. 

But  had  these  counts  contained  no  cause  of  action 
against  the  defendants,  it  was  erroneous  to  sustain  a 
demurrer  to  the  whole  declaration,  when  some  of  th9 
other  counts  were  undoubtedly  good. 

Wherefore,  the  judgment  is  reversed,  and  cause  re- 
manded  with  directions  to  overrule  the  demurrer,  and 
for  further  proceedings. 

/.  ^  W.  X.  Harlan  for  plaintiflF;  Burton  for  defend- 
ants. 


Assumpsit.  Elliott  VS  Gibson. 

Case  115.  Error  to  the  Jeffebson  Circuit. 

Slaves.  Fugitive  Slaves.  Rewards.    Constitutional  law. 

SgpUmbm^  19.    Juosx  Graham  delivered  the  opinion  of  the  Court 

This  is  an  action  of  assumpsit  by  Gibson  to  recover 

GMe  ftoUd.        of  Elliott  the  sum  of  $100  for  apprehending,  in  the 

State  of  Indiana,  a  fugitive  slave,   the  property  of 

the  defendant,  and  delivering  him  to  the  defendant  at 
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kis  residence,  in  Louisville,  in  this  State.    The  defend*       Elliott 
dDt's  demurrer  to  the  declaration  was  overruled.    The        Qobom, 
jury,  OQ  the  trial  of  the  issue  of  non-assumpsit,  found  — — — - 
for  the  plaintiiT  one  hundred  dollars  in  damages.    A 
new  trial  was  refused  the  defendant,  who  has  brought 
the  case  to  this  Court  for  revision,  and  assigns  for  er- 
ror— 

1.  Overruling  the  demurrer. 

2.  Refusing  instructions  asked  for  by  defendant. 

3.  In  refusing  to  grant  a  new  trial. 

The  only  objection  taken  to  the  declaration  is,  that  Where  a  BUtuto 
the  action,  being  founded  on  a  statute,  should  have  fhough^  debt^  u 
been  in  debt,  instead  of  assumpsit.    A  statute  is  in  JJought.  yet'^^ft 

some  respects  considered  a  specialty,  and  debt  is  fre-  the  "Utuie  pre- 
^       ^  If  ,  ,  .,1    Bcnbe  no  foim  of 

quently,  perhaps  generally,  the  remedy  prescribed  remedy,  aisump^ 
for  the  recovery  of  any  money  due  to  the  plain-  "/caL  Ipieadl 
tiff,  under  its  provisions  under  contract  or  quasi  con-  p^jo^?"*^* 
tract ;  but  when  the  statute  does  not  prescribe  the  rem- 
edy, assumpsit  may  be  supported,  the  plaintiff  not  be- 
ing by  it  restricted  to  any  particular  remedy :  (1  Chit- 
ty's  Pleadings,  120 ;  Bulkr,  N.  P.  129.)  The  declara- 
tion  is  in  apt  form,  and  we  think  the  demurrer  to  it  was 
properly  overruled.  The  Court  refused,  as  we  suppose 
properly,  to  instruct  the  jury  as  in  case  of  a  non-suit. 
The  testimony  was  at  least  strong  enough  to  require 
the  Court  to  leave  its  weight  to  the  consideration  of  the 
jury.  Eight  other  instructions  were  asked  by  the  de- 
fendant, and  refused  by  the  Court.  The  2d,  3d,  4th, 
StkjEind  6th,  bring  in  question,  the  constitutionality  of  an 
aet  of  the  Legislature  of  this  State,  approved  Februa- 
ry 8th,  1188,  which  enacts  *Uhat  the  compensation  for 
apprehending  fugitive  slaves  taken  without  this  Com- 
monwealth, and  in  a  State  where  slavery  is  not  tolera- 
ted by  law,  shall  be  one  hundred  dollars,  on  the  deliv- 
ery to  the  owner,  at  his  residence,  within  the  Common- 
wealth, and  seventy-five  dollars  if  lodged  in  the  jail  of 
any  county  in  this  Commonwealth,  and  the  owner  be 
notified  so  as  to  be  able  to  reclaim  the  slave."  By  the 
7th,  the  Court  was  asked  to  instruct  the  jury  *Uhat  if 
the  slave,  after  being  brought  to  Louisville,  escaped 
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Eluott        ffom  the  plaintiff  before  being  delivered  by  him  to  the 
OiBioir.        defendant,  and  the  plaintiff  abandoned  the  immediate 
"^  pursuit  of  said  negro,  even  though  the  negro  was  sub- 

sequently arrested  by  plaintiff  and  by  him  delivered  to 
the  defendant,  they  should  find  for  the  defendant.^' 
The  8th  embraces  the  same  idea,  with  the  addition  that 
if  the  subsequent  arrest  was  by  some  one  else  than  the 
plaintiff,  no  arrangement  between  plaintiff  and  that 
person  can  so  connect  the  second  arrest  with  the  firsts 
as  to  entitle  the  plaintiff  to  recover  for  the  arrest  in  In- 
diana. The  9th  asked  for,  told  the  jury  that  if  after 
the  negroe's  escape  in  Louisville,  the  plaintiff  abandon- 
ed  the  immediate  pursuit,  and  the  negro  was  arrested 
by  Vanseikles,  and  said  last  arrest  was  recognized  by 
plaintiff  and  defendant  as  the  arrest  of  Vanseikles,  they 
must  find  for  defendant. 

It  seems  to  us  that  the  proof,  although  somewhat 
uncertain,  was  sufficient  to  authorize  the  jury  to  find 
that  the  plaintiff  had  arrested  the  defendant's  runaway 
slave  in  Indiana,  and  that  after  being  by  him  brought 
to  Louisville  the  negro  escaped. 

We  think  the  proof  would  not  justify  the  inference 
^liJe*from°Ken^  ^^^  ^^^  plaintiff  had  abandoned  the  pursuit  of  the  fu- 
tncky  be  arrest-  gitive ;  on  the  contrary  the  evidence  is  pretty  clear, 

-ed  in  Indiana,  *   Ti_    .    i       .         ^  ^,  •     .i.-       i_  t 

%roi]ght  to  Ken.  that  havmg  two  Other  runaways  m  his  charge,  he,  as 
iape'^'from  th!i  "^^n  as  he  could,  and  did  deliver  them  to  the  jailer, 
le^din  tSe  ta-  ^^^^^'^^^^^7  Commenced  searching  for  the  negro  in  the 
\eT  up  in  India-  jpart  of  the  clty  in  which  the  slave  had  eluded  his  grasp. 
the^aiisTe^Trom  ^t  seems  to  US,  also,  that  having  as  far  as  he  could  do, 
p?Jhend7ng"  In  Tendered  the  service,  contemplated  by  the  statute,  that 
^M^rnii  to*h^  ^^  arrested  a  fugitive  slave  in  another  State,  aoB  brought 
reward  due  for  him  to  the  city  in  which  the  owner  lived,  he  had,  by 
inf/aQa°  ^"upon  these  acts,  acquired  such  an  interest  in  the  slave  as  to 
tho^^'^wSM^^iS  authorize  him,  upon  the  recapture,  under  the  circum- 
Kentucky.  stances  detailed  in  this  case,  and  delivery  to  the  owner, 

to  demand  the  reward  to  which,  by  law,  he  would  have 
been  entitled,  had  the  escape  from  him  not  have  taken 
place,  and  that  he  was  as  quasi  owner  for  the  time  be- 
ing, liable  to  Vanseikles  for  the  reward  due  to  him  for 
apprehending  the  runaway  in  Louisville.    It  seems  to 
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us,  therefore,  that  the  evidence  did  not  authorize  the  in-  Kluott 
structions  asked  for,  and  numbered  7, 8,  9,  and  that  the  Onwoy, 
Court  did  not  err  in  refusing  them.  The  main  ques* 
taon,  however,  in  this  cause  is  whether  the  act  before 
mentioned,  is  in  conflict  with  the  constitution  of  this 
State.  If  it  be  so,  the  plaintiff  would  not,  as  matter 
of  law,  be  entitled  to  the  sum  of  one  hundred  dollars, 
but  only  to  such  reward  as  the  jury  might  have  believ- 
ed he  reasonaUy  deserved  to  have  for  the  services  ren- 
dered by  him. 

If  the  Legislature  has  not  the  power  to  fix  a  definite 
reward  for  taking  up  a  runaway  slave  out  of  this  State, 
we  areunable  to  perceive  their  authority  to  have  pass- 
ed any  of  the  numerous  laws,  to  be  found  in  our  stat- 
utes, upon  the  subject  of  runaway  slaves,  estrays,  and 
other  similar  subjects.  During  the  existence  of  the  co- 
lonial government,  in  Virginia,  as  early  as  1748,  a  stat- 
ute was  enacted  giving  a  fixed  compensation  for  taking 
up  a  runaway  slave,  viz,  if  apprehended  under  ten 
miles  from  his  home,  a  reward  of  100  pounds  of  tobac- 
co, and  if  over  ten  miles,  then  a  reward  of  300  pounds 
of  tobacco.  In  the  same  year  a  fixed  compensation 
was  ordered  to  be  paid  to  the  taker  up  of  stray  horses, 
cattle,  sheep,  goats,  hogs,  boats,  &c.  After  Kentucky 
was  organized  into  a  separate  State,  and  before  the 
adoption  of  the  late  constitution,  the  Legislature  in 
1704  passed,  and  after  the  adoption  of  that  instrument, 
did,  from  time  to  time,  continue  to  enact,  laws  giving 
rewards  to  the  taker  up  of  estrays.  By  an  act  passed 
16th  January,  1798»  a  reward,  increased  by  the  dis- 
tance which  he  might  have  to  travel,  was  given  to  the 
apprehender  of  a  runaway  slave  upon  delivering  him 
to  his  owner.  This  act,  which  wae  passed,  as  already 
stated,  before  the  adoption  of  the  constitution  of  1799, 
remained  undisturbed  by  any  Legislative  or  judicial 
action,  and  continued  in  full  force  until  very  recently, 
when  it  was  found  that  the  compensation  fixed  by  it 
was  insufScient  to  effect  its  object.  Escapes  of  slaves 
continued  to  increase  and  but  few  recaptures  were 
made,  because,  as  was  supposed,  of  the  inadequacy  of 
Vol.  X.      •  56 
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SujovT  ibe  reward  allowed  by  law  for  such  services,  and  there- 
fore the  Legislature  in  the  year  1835,  increased  the 
compensation  to  ten  dollars  if  the  fogitive  was  taken 
in  the  State,  and  to  thirty  dollars  if  taken  up  out  of  this 
State.  It  was  soon  ascertained  that,  because  of  the 
odium  which  in  the  non-slaveholding  States  was  visit- 
ed upon  those  of  their  citizens  who  engaged  in  the  ap- 
prehending of  fugitives  from  other  States^  it  was  neces- 
sary to  ofier  a  greater  reward,  and  such  as  would  prob- 
ably be  suiSiclent  to  induce  men  to  consult  their  owa 
interests,  regardless  of  the  public  sentiment  around 
them.  It  cannot  well  be  doubted  that  to  the  owners 
of  slaves  generally,  the  act  of  1838,  already  quoted^ 
has  operated  very  beneficially,  not  only  because  fugi- 
tives are  more  frequently  now  than  formerly  returned 
to  their  owners,  but  because  the  difficulty  of  final  es- 
cape has  had  some  tendency  to  prevent  others  from  at- 
tempting it.  While  these  and  such  like  considerations 
have  a  strong  tendency  to  sustain  the  laws  giving  com- 
pensation in  such  cases,  we  do  not  doubt  either  the 
power  or  absolute  duty  of  the  Courts  to  declare  them 
altogether  null  and.  void,  if,  in  their  opinion,  the  organic 
law  of  the  commonwealth  forbids  such  enactments. 
'^By  the  constitution  of  Kentucky  the  legislative  power 
of  this  commonwealth,  that  is,  all  the  legislative  pow- 
er subordinate  to  the  constitution,  is  vested  in  the  Gen- 
eral Assembly,  subject  to  such  restrictions  as  are  ex- 
pressed or  necessarily  implied  in  other  parts  of  the 
constitution,  and  to  such  as  are  impo&ed  by  the  consti- 
tution of  the  United  States."  (9  B.  Mon,  333.)  It  has 
in  this  case  been  argued  that  the  law  under  considera-< 
tion  is  in  conflict  with  the  constution.  First,  because 
the  right  of  trial  by  jury  to  assess  the  damages  or  de- 
termine upon  the  amount  of  the  defendant's  indebted- 
ness, is  taken  away  by  it.  Second,  because  the  statute 
fixes  the  amount  to  be  recovered  from  defendant,  there- 
by making  a  contract  for  him,  and  imposing  upon  him 
its  terms  whether  he  wills  it  or  not,  and  thereby  de- 
priving him  of  his  property  without  compensation. 
Third,  because,  if  the  Legislature  cau  make  a  contract 
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for  an  individual  and  fix  his  liability  at  ^100,  they  cto        JSMjxm 
as  well  fix  it  at  $1000,  or  more.  Gnsov. 


We  do  not  perceive  that  these  suggestions  ought  -to  The  statute  of 
bring  us  to  the  conclusion  that  the  act  in  question  via-  reward  ^rapfre^ 
lates,  in  any  particular,  the  organic  law  of  the  State.  Jfafc!|ia  noi'S 
The  constitution  secures  to  every  citizen  "the  ancient  consUtutionai,* 

r«i  1  ^"  owner  tecei- 

mode  of  trial  by  jury."  This  provision  does  not  give  yiog  his  ilaTe  m 
the  right  of  a  jury  trial  in  all  cases,  but  secures  it  only  bound  for  u.'  " 
in  that  class  of  cases  where  the  right  to  demand  a  jury 
existed  before  the  adoption  of  the  constitution.  This 
statute  does  not  deprive  a  party  of  the  right  to  have 
the  facts  of  his  case  tried  by  a  jury,  on  the  con- 
trary, the  facts  are  to  be  tried  by  a  jury,  and  then  if 
the  facts  give  to  the  plaintiff  a  just  claim  to  reward 
for  apprehending  the  fugitive,  the  law  declares  what 
that  reward  shall  be.  It  is  true  that  the  act  fixing  the 
compensation  does  not,  in  its  terms,  make  the  payment 
of  the  reward  dependant  on  the  fact  of  the  reception 
of  the  slave  by  his  owner,  and  it  is  a  question  of  very 
aerious  import  whether  the  Legislature  have  not  tran- 
scended *  their  legitimate  powers,  if  they  intended  by 
Uiat  act  to  impose  on  the  owner  the  necessity  of  pay- 
ing the  sum  fixed,  notwithstanding  he  might  much  pre- 
fer yielding  up  entirely  all  claim  to  the  services  of  his 
negro  rather  than  pay  for  his  delivery  a  sum  greater, 
perhaps,  than  his  actual  value.  That  portion  of  the 
act  which  provides  that  if  the  fugitive  slave  shall  be 
lodged  in  the  jail  of  any  county  in  this  commonwealth, 
and  the  owner  be  notified  so  as  to  reclaim  the  slave, 
•he  shall  pay  to  the  taker  up  the  sum  of  seventy-five 
dollars,  seems  to  make  it  imperative  upon  him  to  pay 
the  latter  sum,  although  he  may  be  unwilling  to  receive 
back  his  slave,  even  without  the  payment  of  any  re- 
ward, and,  perhaps,  the  whole  act  must,  with  a  proper 
regard  to  the  force  of  language,  receive  that  construc- 
tion. The  Legislature  no  doubt  have  the  power  to  pro- 
hibit any  person  from  tummg  loose  his  property,  of  any 
kind,  so  as  thereby  to  create  a  nuisance  injurious  to  the 
community,  but  we  suppose  that,  except  for  some  such 
cause,  they  cannot  compel  any  one  to  seceive  back  to 
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^^^x^ton  his  service  or  use,  sucli  as  he  may  choose  to  abandon, 
Qntov.  and  we  should  very  seriously  doubt  the  constiutionali- 
ty  of  this  act,  so  far  as  it  may  be  rightfully  construed  to 
be  compulsory  on  the  owner  of  a  slave  to  pay  the  re- 
ward to  the  taker  up  of  the  runaway,  whether  he  will 
or  not  again  consent  to  lay  claim  to  the  property.  We 
are  not,  however,  at  present,  called  upon  by  the  facts 
of  this  case  to  decide  this  delicate  question.  It  is  proved 
that  Elliott  cheerfully  received  his  slave  from  Gibson, 
and  [professed  himself  willing  to  compensate  him. 
No  controversy  arose  as  to  the  amount  of  compensa- 
tion until  after  the  slave  had  been  surrendered  to  the 
custody  of  the  owner. 

After  the  day  of  payment  of  a  pecuniary  oblic^ation 
The  Legiflatnre   .  ,  j    *u     i         •  ♦u     j   u*       *u     j    *     * 

have  power  to  a-  has  elapsed,  the  law  imposes  on  the  debtor  the  duty  to 

Sung^^to  *  pay  P^X  ^°  interest  of  six  per  centum  per  annum,  and  it  is  not 

money  due  upon  Joubted  that  the  Legislature  can  increase  that  rate,  from 
conlricu.  .         /.  r 

time  to  time,  m  reference  to  future  contracts,  as  they 

may  think  expedient  to  the  general  good.  No  man  is 
compelled  to  borrow  money,  or  incur  a  demand  which 
will  bear  interest;  but  if  he  does  enter  into  such  an  ob- 
ligation, although  nothing  be  said  as  to  interest,  he  ta- 
citly and  impliedly  takes  upon  himself  the  promise  and 
duty  Jto  pay  the  interest  prescribed  by  the  Legislature, 
although  he  may  deem  it  exorbitant,  and  it  may  be  in 
fact  ruinous  to  him  to  pay  it.  The  county  Surveyor  is 
by  law  entitled  to  demand  certain  fees  for  making  sur- 
veys of  lands.  He  who  employs  the  services  of  this 
officer,  is  bound  to  pay  him  the  legal  fees,  although  no 
such  agreement  be  made,  and  although  he  may  thus  be 
compelled  to  pay  more  than  would  have  been  exacted 
by  a  private  and  equally  skilful  surveyor. 

These  cases  are  not  precisely  analogous  to  the  one 
before  us,  but  they  tend  to  illustrate  our  position,  which 
is  this,  that  although  the  owner  of  the  fugitive  may  not 
be  under  any  obligation  of  duty  to  receive  him  from  the 
hands  of  the  taker  up,  yet  if  he  does  so,  he,  by  the  act 
of  reception,  enters  into  a  compact  to  pay  the  prescrib- 
ed reward,  which  has  been,  perhaps,  the  sole  induce- 
ment on  the  part  of  the  other  to  take  upon  himself  the 
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trouble  and  responsibilty  of  apprehending  the  slave.        Euiow 
As  soon  as  the  slave  has  escaped  to  the  opposite  shore         Gqaoir. 
of  the  Ohio,  he  finds  himself  in  a  land,  where  the  in- 
stitution and  existence  of  slavery  is  not  recognized, 
and  unless  some  one  shall  aid  the  owner  in  his  appre- 
hension, he  will  most  probably  never  be  retaken. 

It  is  argued  that  if  the  owner  desires  the  recovery  of 
his  slave,  he  should  offer  such  a  reward  as  he  may  be 
willing  to  pay,  and  the  captor  should  look  only  to  the 
compensation  so  offered  by  the  owner.  Such  an  offer 
would  probably  be  known  to  very  few  of  the  citizens 
of  the  State  to  which  the  negro  may  have  escaped. 
Even  after  the  owner  may  have,  at  great  trouble  and 
expense,  posted  advertisements  through  the  country,  it 
might  be  a  curious  subject  of  enquiry  how  long  they 
would  probably  be  permitted  to  remain  to  meet  the  ob- 
servation of  such  as  would  be  induced  by  it  to  under- 
take the  recapture.  On  the  other  hand,  the  public  law 
of  a  sister  State  upon  that  subject  may  become  a  topic 
of  conversation,  and  very  readily  known  to  all.  One 
person  having  apprehended  a  runaway,  and  obtained 
the  $100,  his  neighbors  soon  learn  that  he  received 
that  sum  by  reason  of  a  law  of  Kentucky  requiring  the 
owner  to  pay  it ;  and  thus  a  few  instances  will  soon 
difiuse  the  information  through  a  whole  community, 
and  the  people  reposing  confidence  in  the  good  faith  of 
Kentucky,  will  apprehend  the  runaway  and  restore  him 
to  his  owner,  when,  under  other  and  different  circum- 
stances, he  might  be  permitted  to  escape. 

It  is  argued,  also,  that  some  future  Legislature  may, 
by  the  requisition  of  extravagant  rewards,  impose  on 
the  slave  owner  burdens  grievious  to  be  borne.  That 
may  be  true,  not  only  as  to  compensation  for  the  ap- 
prehension of  runaways,  but  as  to  other  subjects  con- 
nected with  the  institution  of  slavery.  Should  such 
events  occur,  it  will  then  be  time  enough  for  the  Courts 
to  entertain  the  question  whether  a  flagrant  abuse  of 
their  powers  avoids  their  act  Such  a  question,  we 
think,  is  not  presented  in  this  case. 


Digitized  by 


Google 


446 


BEN.  MONRO£«  REPCOtTS. 


ChAMM'B     HeiKI 

vs 


Although  this  act  may,  in  some  rare  instances^  ope* 
rate  injuriously,  yet  its  general  effect  is  no  doubt  to  the 
benefit  of  the  people  of  this  commonwealth. 

It  has  been  urged  in  argument  that  the  effect  of  the 
act  is  to  take  from  one  man  his  property  and  give  it  to 
another.  We  do  not  so  regard  it.  Its  sole  object  and 
effect  is  to  restore  property  already  lost. 

We  do  not  perceive  that  the  act  in  question  is  either 
a  violation  of  any  provision  or  principle  of  the  constitu- 
tion, or  that  it  is  so  palpably  and  flagrantly  unjust  as  t% 
justify  the  judicial  tribunals  in  refusing  to  enforce  it. 

Not  perceiving  any  error  in  the  action  of  the  Circuit 
Court,. the  judgment  is,  therefore,  affirmed. 

Russeau  ^  Elliott  for  plaintiff;  Chahrie  ^  Tyler  for 
defendant. 


Chancery. 
Case  116. 


Clark's  Heirs  vs  Farrow,  &c. 

Error  to  the  McCracken  Circuit. 


Bills  of  Review.     Parties.     Pendente  lite  Purchasers. 
Septmber  20.     Chiev  J  vbtiob  Mabsball  delWered  the  opinioB  of  the  CoDtt 

Ik  October  1842  WiUiam  Farrow  obtained  a  decree 
Theeaae  stated,  against  the  heirs  of  William  Clark,  which  was  made 
final  in  April  1843,  for  the  specific  performance  of  a 
contract  for  the  sale  of  a  lot  in  Paducah  by  Clark  to 
Farrow,  on  the  payment  of  a  designated  balance  of  the 
purchase  money  then  unpaid.  In  JTuly  and  August 
1843,  the  balance  of  the  money  having  been  paid  to 
the  commissioner  appointed  to  make  the  conveyance, 
was  by  him  paid  to  and  received  by  the  agent  or  attor- 
ney of  Clarke  heirs,  who  were  non-residents  of  this 
State ;  and  on  the  10th  day  of  August,  1843,  the  com- 
missioner made  the  conveyance,  which  was  reported 
to  the  Court  in  October  following,  and  then  approved. 
In  January  1843  Farrow  conveyed  the  lot  to  Joseph 
Wright,  the  father  of  his  wife,  for  an  alleged  debt  of 
$9000,  recited  as  being  the  balance  of  a  debt  of  $6000, 
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foTmerly  due  between  the  same  parties,  and  for  which  Olabx's  Hsim 
Farrow  had  mortgaged  the  lot  to  Wright  in  1837,  but  Fabkow  &c. 
the  mortgage  had  been  released  in  July  1839,  ten  days 
after  the  filing  of  Farrow's  bill  against  Clark's  heirs, 
and  more  than  three  years  before  the  first  decree.  On 
the  2d  day  of  Agust,  1843,  Wright,  by  his  attorney, 
acting  und^  a  power  containing  specific  directions,  and 
dated  in  February  1843,  conveyed  the  lot  to  Mrs.  Eliza 
Farrow,  the  daughter  of  Wright  and  wife  of  the  com-' 
plainant  Farrow.  This  conveyance  was  made  to  the 
separate  use  of  Mrs.  Farrow,  &c.,  and  in  considera- 
tion of  natural  love  and  affection.  This  deed  acknowl- 
edged the  subjection  of  the  lot  for  the  security  of  two 
small  sums  due  from  Farrow,  to  which  it  had  been 
made  subject  by  his  deed  to  Wright. 

In  January  1845  a  writ  of  error  was  prosecuted  by 
Clark's  heirs  for  the  reversal  of  the  decree  for  specific 
execution,  and  by  the  opinion  and  mandate  of  this 
Court,  which  was  entered  of  record  in  the  Circuit 
Court  in  September  1845,  that  decree  was  reversed, 
and  the  opinion  expressed  that  as  Clark's  hehrs  asked 
for  a  reseision  on  the  same  grounds  on  which  a  specific 
execution  was  refused,  the  contract  should  be  rescinded 
on  equitable  terms,  dec.,  in  regard  to  which  it  was  said 
the  value  of  improvements,  &c.,  should  be  ascertained* 
After  the  cause  was  re-docketed  in  the  Circuit  Court, 
Eliza  Farrow  filed  her  petition  praying  that  sh^  and 
her  father,  Joseph  Wright,  might  be  made  partiea  to 
her  husband's  bill,  whiph,  upon  the  ordec  of  the  Court, 
was  accordingly  done;  and  she  filed  hec  answer  set- 
ting forth,  as  she  had  done  in  her  petition,  the  facta 
nearly  as  they  have  been  already  stated,  and  making  it 
a  cross-bill  against  Clark's  heirs,  prayed  in  effect  that 
her  title  might  be  confirmed  on  the  ground  that  her  &• 
tber  was  a  purchaser  for  a  valuable  consideration  after 
tbe  decree,  and  without  notice  of  the  equity  of  Clark's 
heirs,  to  have  a  reseision  of  the  original  contract,  or  of 
their  intention  to  prosecute  a  writ  of  error  to  the  de- 
cree, and  which,  as  she  contends,  they  were  equitably 
estopped  from  prosecuting  by  having  receLved.  through 
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^^''^**  »•  ***"*  ^^^^^  agent  a  part  of  the  purchase  money  under  the  de- 
Faarow  Ac.      cree. 

Clark's  heirs,  who  had  answered  the  original  bill, 
opposed  the  filing  and  the  prayer  of  the  petition,  and 
afterwards  moved  to  reject  it  and  the  answer  and 
cross-bill,  to  which,  however,  they  never  appeared,  but 
rested  upon  the  traverse  put  in  for  them  as  non-resi- 
dents. The  Court,  without  further  proof  than  is  fur- 
nished by  the  exhibits  above  referred  to,  decreed  that 
Clark's  heirs  be  perpetually  enjoined  from  asserting  any 
claim  to  the  lot  in  question,  and  that  Eliza  Farrow  be 
quieted  in  the  enjoyment  of  her  title  and  possession, 
and  that  Clark's  representatives  have  the  benefit  of 
their  remedy  at  law  upon  the  contract  against  William 
Farrow,  &c. 

The  mandate  of  this  Court  reversed  the  former  de- 
cree, and  remanded  the  cause  for  further  proceedings, 
and  decree  in  conformity  with  the  opinion  then  render- 
ed ;  a  part  of  which  was  that  there  was  ground  for  a 
rescision  as  prayed  for  by  the  defendants,  and  that  the 
contract  should  be  rescinded.  The  further  proceedings 
were  directed,  not  for  ascertaining  the  right  to  a  re- 
scision which  was  decided,  but  for  ascertaining  the  equi- 
table terms  which  were  to  accompany  it.  From  the 
statement  of  facts  already  made,  it  is  manifest  that  all 
proper  parties  were  before  the  Court  when  the  revers- 
ed decree  was  rendered;  and  all  parties  to  the  decree 
were  before  this  Court  upon  the  writ  of  error,  and 
were  bound  by  the  mandate  by  which  the  decree  for 
specific  execution  of  the  contract  was  actually  annulled 
and  a  decree  for  a  rescision  directed.  It  is  certain  that 
if  the  complainant  Farrow  had  retained  his  interest, 
as  the  only  party  claiming  the  benefit  of  the  contract, 
the  decision  and  mandate  of  this  Court  must  have  been 
conclusive  upon  his  rights,  unless  he  had  set  up  some 
new  intervening  equity  against  Clark's  heirs,  or  some 
new  matter  affecting  the  original  case,  which  was  not 
and  could  not  have  been  presented  in  the  prior  litiga- 
tion. By  the  reversal  of  the  decree,  the  commission- 
er's deed  made  under  it  would  have  been»  iptofacto^  an- 
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nulled,  and  would  have  become  wholly  inoperative,  and  <3**a*»'»  Hkm 
in  the  absence  of  some  new  ground  of  litigation  the      FAmmowrAe. 
contract  must  have  been  rescinded.  "~^ 

Could  any  person,  deriving  an  interest  from  Farrow,  ApnrchMeriro« 
after  the  rendition  of  the  reversed  decree,  and  before  ty  Tn  chancery*i« 
the  emanation  of  the  writ  of  error,  occupy  a  better  con-  JaJty  lorbtuTf 
dition  than  his?    In  the  case  of  DebeU  vs  Foxuxn-thy^s  '^•^'*2-    iSf^* 
heirs^  (9  B.  Mon.  228,)  this  Court  decided  that  the  pur-  A«t>8i  d  B.  Mon* 
chaser  from  the  successful  party,  after  a  final  decree,  bound   'bV*°ihe 
was  not  a  necessary  party  to  a  bill  of  review  after-  aJch  bm,  ^^ 
wards  brought  by  the  unsuccessful   party^  and  was  oawritof  enor. 
bound  by  the  decree  of  reversal  upon  the  bill  of  re- 
view, though  not  a  party  to  that  bill    And  the  opinion 
(page  233)  contains  the  following  language,  which  seems 
to  furnish  a  direct  answer  in  the  negative  t^  the^question 
just  stated.     The  Court  there  said:  "So  far  as  a  volunta- 
ry purchaser  is  concerned,  the  litigation  is  regarded  as 
still  continuing^  notwithstanding  the  final  decree  in  the 
Court  of  original  jurisdiction,  where  a  writ  of  error  is 
subsequently  prosecuted,  or  where  a  bill  of  review  is 
filed  to  correct  errors  apparent  in  the  record;  and  he 
is  concluded  by  the  decree  which  may  be  finally  ren- 
dered, founded  merely  on  the  same  matter  originally  in 
issue  between  the  parties."    A  reference  to  the  opinion 
will  show  that  this  position  is  stated  in  relation  to  « 
person  not  a  party  to  the  original  suit,  who  becomes 
interested  in  the  subject  after  the  decree,  and  that  it 
^expresses  the  ground  on  which  the  case  was  decided. 
We  refer  to  that  opinion  for  the  reasons  and  authority 
on  which  the  position  rests.    And  we  barely  remark  in 
addition,  that  a  title  passed  by  commissioner's  deed  un- 
<ier  a  decree  for  specific  performance  and  other  similar 
•cases,  stands  upon  a  difierent  ground  from  that  of  a  title 
derived  under  a  decree  of  sale,  and  an  actual  sale;  be- 
•  cause,  in  the  former  case,  the  conveyance  of  title  rests 
wholly  on  the  decree,  and  is  the  same  as  if  it  existed  in 
the  decree  alone,  there  being  no  meritorious  act  done 
under  the  authority  of  the  decree  which  might  give  ad- 
ditional efficacy  to  the  conveyance. 

But  in  other  cases,  as  of  a  sale  under  a  decree,  the 
Vol.  X.  57 
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purchase  is  itself  a  meritorious  act,  authorized  by  the  de- 

FAmmow  fce.     cree  and  creating  an  equity ;  and  it  is  a  matter  of  inter- 

A  sale  made  est  to  all  parties,  and  to  the  public,  that  such  sales,  if 

^oh  U^*(wmc'  fairly  made,  should  be  sustained,  and  they  are  sustain- 

tioned    by   <J»«  ed,  thouffh  such  decree  be  afterwards  reversed.    They 

Cottrty  u  genet*  ,  i  i       ■  ■  it 

ally  effectual  to  are  sustained,  too,  though  the  purchaser  be  the  sue* 

poTcfaaaer,  tho'  cessful  party  to  the  suit,  because  he  does  not  get  the 
$'*tfe"ttccaM^  land  by  the  direct  operation  of  the  decree  itself,  but  by 
^"riiundiD  "uie  P>^<><5®®<l*°gs  which  it  authorizes;  and  for  this  reason  he 
decree  be  after-  is  not  compelled,  upon  a  reversal,  to  restore  the  land, 
not  so  when  the  but  to  restore  the  price  or  money  which  it  brought, 
LT'^uVoeliSS  and  which  alone  he  gets  by  the  direct  operation  of  the 
p»rty.  decree.    On  these,  and  perhaps  other  grounds,  may  be 

placed  the  distinction  which  has  been  uniformly  held 
between  the  effect  of  reversing  decrees  for  sale,  or  un- 
der which  sales  have  properly  taken  place,  and  decrees 
for  conveyance  of  title  where  that  is  the  object  of  the 
suit,  and  the  very  thing  decreed. 

That  tribunals  and  remedies  have  been  provided  for 
the  revision  and  reversal  of  decrees,  shows  that  it  is  not 
a  matter  of  public  interest  to  sustain  erroneous  decrees, 
but  the  contrary.  And  the  law  effectuates,  as  far  as 
can  be  justly  done,  the  just  principle  that  what  a  man 
has  lost  by  an  erroneous  decree,  shall  be  restored  to 
him  on  its  reversal.  But  other  principles  and  an  en- 
larged view  of  all  interests  involved,  have  limited  the 
operation  of  this  principle  to  the  direct  loss  of  one  and 
the  direct  gain  of  the  other,  by  the  direct  operation  of 
the  decree.  If  this  loss  has  been  in  money,  the  money 
18  restored;  if  in  land,  or  the  title  to  it,  the  land  or  title 
is  restored  or  regained.  It  is  by  reason  of  the  perma- 
nency and  identity  of  this  latter  subject,  that  third  per- 
sons may  become  involved  in  the  consequences  of  this 
right  to  restitution,  in  case  of  the  reversal  of  decrees  for 
title,  in  a  manner  which  could  scarcely  occur  with  re- 
spect to  decrees  for  money.  But  it  must  be  known  to 
all,  that  decrees  are  subject  to  reversal,  and,  therefore, 
that  a  title  resting  exclusively  on  a  decree,  and  identi- 
fied with  it,  may  be  divested  by  its  reversal,  and,  there- 
fore, is  not  indefeasible  until  there  has  been  an  affipm- 
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ance,  or  until  the  remedy  for  reversal  is  barred.  The  Ci^m*!^  Hnmi 
Legislature  by  limiting  the  time  within  which  the  rem-  rA>Eowdw. 
edy  for  reversal  must  be  sought,  has  limited  the  period  "^ 
of  this  uncertainty  in  titles ;  and  however  inconvenient 
such  an  uncertainty  may  be^  a  writ  of  error  prosecuted 
at  any  time  within  the  prescribed  period,  is  entitled  to 
its  full  effect.  If  a  title  conveyed  by  a  decree  is  pur^ 
chased  in  actual  ignorance  that  there  is  a  remedy  for 
reversal  open  to  the  unsuccessful  party,  and  the  decree 
is  afterwards  reversed,  the  principle  decided  in  Debett 
vs  F<xeworthy  and  other  cases,  by  which  the  reversal  of 
the  decree  would  defeat  the  intermediate  purchase, 
would^doubtless  in  many  cases  produce  great  hardship. 
But  a  writ  of  error  upon  a  decree  for  title  would  be  of 
little  avail,  if  the  title  could  be  placed  out  of  the  reach 
of  the  party  or  the  Court  by  a  private  sale  immediate- 
ly after  the  decree.  And  it  can  only  have  its  full  effect 
by  regarding  the  intermediate  purchaser,  as  being  ac- 
cording to  the  principle  of  the  case  of  DebeU  vs  Fox- 
worthy^  either  a  privy  to  the  decree,  or  a  pendente  lite 
purchaser. 

But  in  the  case  now  before  us  there  is  less  difficulty 
in  holding  Mrs.  Farrow  subject  to  the  effect  of  the  re-  \ 

versal  and  mandate  of  this  Court,  because  she  is  her- 
self a  volunteer  and  not  a  purchaser  for  value ;  and  be- 
cause her  father,  who  received  the  conveyance  from 
Farrow,  is  not  only  not  proved  otherwise  than  by  the  •  '^ 

recitals  of  the  deed  and  his  own  statements  to  have 
been  a  creditor  of  Farrow,  but  appears  in  fact  to  have 
received  the  conveyance  from  him  before  the  final  de- 
cree was  rendered,  while  the  suit  was  actually  pending 
in  Court,  and  before  the  receipt  of  the  balance  of  the 
purchase  money  by  the  agent  of  Clark's  heirs,  which  is 
relied  on  as  an  estoppeL  And  even  Mrs.  Farrow  re- 
ceived the  conveyance  to  her  before  the  commissioner's 
deed  was  made,  and  before  the  entire  balance  of  the 
purchase  was  paid.  With  regard  to  the  receipt  of  the 
purchase  money  by  the  agent,  under  the  provisions  of 
the  decree,  we  do  not  consider  it  as  in  any  manner  af- 
fecting the  right  of  his  principals  to  prosecute  a  writ 
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BvsTt,  Ac.  of  error  with  full  effect,  or  at  estopping  them  from 
Pattoit,  tc.  claimiDg  the  full  benefit  of  the  result.  And  as  Mrs. 
Farrow  has  shown  no  equity  against  them  which  was 
not  involved  in  the  origiual  suit,  We  are  of  opinion  that 
her  interest  is  bound  by  the  decree  and  mandate  of  this 
Court  formerly  rendered,  and  that  the  same  should 
have  been  and  must  now  be  carried  into  full  effect. 

Wherefore,  the  decree  is  reversed,  and  the  cause  re- 
manded with  directions  to  dismiss  Mrs.  Farrow's  cross- 
bill with  costs,  and  to  decree  a  rescision  of  the  contract 
between  Farrow  and  Clark's  heirs  set  up  in  the  origin- 
al bill ;  and  the  Circuit  Court  is  also  directed  to  ascer- 
tain the  value  of  improvements,  &c.,  as  directed  in  the 
former  opinion  and  mandate,  and  determine  the  claims 
incident  to  the  recision  on  equitable  principles. 

/•  4r  ^-  ^'  li^'f^ion  for  appellants;  Husbands  for  ap- 
pellees. 


fU 


Cbancbst.  Botts,    &c.  v$  Patton,  &c. 

Case  117«  Error  to  thb  Fubmino  Circuit. 

Frauds.     Bankrupts.      Limitation, 
2L     JvDes  Si KP80 9  delivered  the  opinion  of  the  Court 

BoTTs  and  Hathaway  each  exhibited  a  bill  in  chan- 
cery to  subject  to  the  payment  of  debts  due  to  them 
by  judgments  against  John  L.  Patton,  upon  which  ex- 
ecutions had  been  returned  no  property  found,  the  es- 
tate of  the  defendant  in  the  judgment,  which  they  al- 
leged, had  been  fraudulently,  transferred  by  him  to  John 
McCorkle,  and  was  held  by  the  latter  for  his  use  and 
benefit,  to  prevent  creditors  from  subjecting  it  to  the 
payment  of  their  debts. 

Patton  and  McCorkle  both  denied  all  fraud  in  the  tran- 
saction; and  as  an  additional  ground  of  defence,  relied  up- 
on the  fact  that  Patton,  since  the  complainant's  debts 
were  created,  had  obtained  a  certificate  of  discharge  as 
a  bankrupt,  and  that  all  his  estate  had  vested  in  his  as- 
signee, who  (the  complainants  being  required  by  the 
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Court  to  make  him  a  party)  was  made  a  defendant  in     ®**^*,  *^' 
both  cases.     They  also  relied  upon  the  two  years  lim-      Pattow,  &c. 
itation  created  by  the  act  of  Congress  in  relation  to 
bankruptcy.    The  two  suits  were  consolidated  and  tried 
together,  and  the  decree  rendered  against  the  complain- 
ants dismissing  their  bills. 

It  appears  that  McCorkle  had,  a  short  time  before 
the  failure  of  Patton,  obtained  from  him,  by  asssign- 
ment,  two  notes  for  one  thousand  dollars  each,  and  al- 
so a  bill  of  sale  for  a  small  negro  boy.  The  fairness  of 
the  transaction  as  to  one  of  the  notes,  seems  to  be  es- 
tablished by  the  testimony  of  several  witnesses,  but  as 
it  regards  the  other  note  and  the  slave,  the  considera- 
tion is  proved  alone  by  Patton  the  debtor.  His  testi- 
mony was  excepted  to,  but  it  was  clearly  competent. 
We  do  not,  however,  deem  it  sufficient  to  sustain  the 
fairness  of  the  transaction,  as  to  the  second  note,  In  op- 
position to  facts  and  circumstances  appearing  in  the 
cause,  that  stamp  upon  it  the  mark  of  fraud  and  collu- 
sion. 

In  a  suit  that  had  been  previously  brought  and  dis- 
missed by  Botts,  in  which  the  complainant  had  alleged 
that  McCorkle  had  obtained  from  Patton,  by  a  fraudu- 
lent arrangement  between  them,  an  assignment  of  a 
note  for  one  thousand  dollars,  McCorkle  was  called  up- 
on to  state  what  property  or  debts  he  had  received 
from  Patton,  and  to  detail  in  full  the  transactions  be- 
tween them.  In  responding  to  that  call  both  Patton 
and  McCorkle  denied  that  the  latter  had  received  from 
the  former,  either  in  notes  or  property,  any  thing  ex- 
cept the  note  for  one  thousand  dollars,  when,  in  fact, 
the  other  note  for  one  thousand  dollars  had  been  as- 
signed, and  the  negro  boy  sold,  by  Patton  to  McCorkle, 
previous  to  that  time. 

McCorkle,  in  the  answer  he  filed  in  these  suits,  at- 
tempts to  account  for  and  explain  the  misstatement 
contained  in  his  answer  in  his  first  suit.  But  the  ex- 
planation that  he  gives,  instead  of  being  satisfactory, 
rather  proves  that  he  intended  his  answer  to  be  eva- 
sive.   If  he  had  added  what  he  says  was  omitted,  viz. 
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fioTTt,  &c.      ij^at  he  had  not  received  any  thing  from  Patton  since 
PATToir,  Ac.      the  commencement  of  Botts*  suit,  the  answer  would 
'  not  have  been  responsive  to  the  amended  bill,  which 

contained  no  charge  that  he  had  received  property  dur- 
ing the  pendency  of  the  suit,  but  required  him  to  state 
how  much  money  he  had  received  from  Patton,  and  how 
much  in  property  notes  and  accounts,  without  any  refer- 
ence to  the  time  of  its  reception,  but  evidently  referring 
to  the  time  of  Patton's  failure,  which  had  occurred  be- 
fore the  suit  was  brought. 

McCorkle's  means  were  very  limited.  He  admits  in 
his  answer  filed  in  Botts'  first  suit,  that  he  was  worth  only 
about  eight  hundred  dollars.  He  undertook  the  settle- 
ment of  about  that  amount  for  Patton  in  consideration 
of  the  transfer  of  the  note  for  one  thousand  dollars 
mentioned  in  that  suit,  and  as  Patton  was  indebted  to 
him  in  the  sum  of  two  hundred  dollars,  or  thereabouts, 
he  had  a  motive  in  affecting  the  security  of  the  debt 
due  to  himself,  to  take  an  assignment  of  that  note  and 
assume  the  payment  of  the  other  debts,  for  part  of 
which  he  was  then  liable  as  surety.  But  we  are  not 
able  to  perceive  any  motive  to  induce  him  to  undertake 
the  payment  of  Patton's  debts,  for  which  he  was  not 
liable,  to  the  amount  of  one  thousand  dollars  more, 
and  in  consideration  thereof  to  take  a  transfer  of  a  debt 
due  at  a  subsequent  period,  that  he  appears  not  to 
have  been  able  to  collect  for  several  years  afterwards. 
Besides,  being  worth,  according  to  his  own  statement^ 
only  about  eight  hundred  dollars,  the  whole  of  that  was 
absorbed  in  the  purchase  of  a  negro  boy,  and  the  pay- 
ment he  made  for  the  tract  of  land  he  purchased,  so  that 
he  had  no  means  left  to  apply  to  the  payment  of  Pat- 
ton's  debts. 

A  consideration  of  these  circumstances  has  induced 
the  conclusion  that  the  transfer  of  the  other  note  for 
one  thousand  dollars  was  fraudulent.  The  evident  at- 
tempt to  conceal  the  transfer  of  that  note,  and  the  fact 
that  Patton  and  McCorkle  have  continued  to  live  to- 
gether ever  since,  tend  to  fortify  that  conclusion.  As 
Patton  proves  that  the  negro  boy.  was  sold  to  McCorkle 
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in  payment  of  a  debt  he  owed  him,  the  sale  must  be     ^°™;  ***' 
regarded  as  valid.  Pattqn,  he. 

The  question,  however,  as  to  the  effect  of  Patton's 
bankruptcy,  and  the  limitation  relied  upon  has  to  be 
disposed  of. 

As  the  debtor  was  a  discharged  bankrupt,  and  no  ^  discharged 
longer  liable  for  the  judgments  at  law,  the  creditors  ^^J^^^ii^b'g  £, 
could  not  subject  any  of  his  estate  to  the  payment  of  jud^ent  at  law, 
the  debts.  If  he  be  not  liable  for  the  debts,  McCorkle  have  been  proofed 
cannot  be  required  to  pay  them  by  the  creditors  out  of  Jfte\"*noM8'  imy 
the  estate  in  his  hands,  for  that  can  be  reached  alone  to  propeny  or  right 

in  ihe  hands  of 

satisfy  Patton's  debts.    As,  therefore,  the  latter  is  dis-  a       fraudulent 
charged  from  the  debts,  and  no  longer  liable  for  them,  IquUyf 
the  creditors  cannot  proceed  against  his  fraudulent 
transferee  to  obtain  payment  from  him. 

It  is  argued,  however,  that  the  bankrupt's  certificate  That  a  bankrupt 
of  discharge,  cannot  have  the  effect  here  given  to  it,  charge  had  made 
because  of  the  fraud  committed  in  this  transaction.  By  Jcyancc,  wUUot 
the  express  provisions  of  the  act  of  Congress,  the  dis-  chancdfortoMt 
charge  of  the  bankrupt  is  to  have  the  effect  of  releas-  aside    the    dia- 
ing  him  from  all  his  debts,  uniess  the  same  shall  be  im-  regard  u.  Itsva- 
peached  for  some  fraud  or  wilful  concealment  by  him  be'tested^by'an 
of  his  property,  or  rights  of  property,  contrary  to  the  '^f.^^^  "^°^ounds 
provisions  of  that  act.  To  avoid,  therefore,  the  effect  of  stated,  of  unfair- 
a  certificate  of  discharge,  when  plead  and  relied  upon,  itsobtenUon. 
as  in  this  case,  it  must  be  impeached  for  fraud  in  ob- 
taining it,  and  the  grounds  of  its  impeachment  proper- 
ly specified  and  .alleged,  which  was  not  done. 

It  is  also  contended  that  the  cause  was  prematurely 
heard,  on  the  same  day  the  plea  was  filed,  in  conse- 
quence of  which,  the  complainant  had  no  opportunity 
to  file  a  replication,  or  an  amended  bill,  in  impeaching 
the  discharge  for  fraud.  The  plea  was  filed  on  the  day 
previous  to  that  on  which  the  cause  was  heard,  and  no 
objection  having  been  made  to  a  trial  at  that  time,  or 
any  proposition  made  to  file  a  replication  to  the  plea, 
or  for  time  for  that  purpose,  there  does  not  seem  to  be 
any  valid  ground  for  this  objection. 

It  is  not  necessary  at  this  time  to  decide  the  effect  of 
the  statute  of  limitations  on  the  right  of  the  assignee 
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^*if"*        '^  bankruptcy  to  this  estate  in  the  hands  of  McCorkle, 

Todd* a  Hkiej.    or  to  determine  whether  or  not  the  right  to  it  vested  iQ 

An  assignor  in  him.    Although  a  party  to  the  suit,  he  filed  no  cross- 

bankruptcy,  tho'  ,  /  n*-   /^      i  i  i. 

A  party  to  a  suit  Dill,  nor  asserted  any  claim  to  it  against  McCorkle ;  the 

tween^'thrcrcdi'  ©vent,  therefore,  could  not  enter  a  decree  in  his  favor, 

Kinkruji^^is  io^t  ^^**  ^^^^  ^^®  decree,  in  the  present  suit,  prevent  him 

barred    of    his  from  prosecutinff  a  suit  hereafter  in  his  own  name  as 

right  as  assignor  .'^       .r.Lij..y  .j 

wheie   he  does  assignee,  II  he  should  think  proper  to  do  so. 
it  is  not  adjudi-       At  the  term  subsequent  to  that  at  which  the  final  de- 
catcd  upon.         ^^^^  ^^^  rendered,  the  complainants  ofiered  to  file  a 
A  biJi  to  set  bill  of  review  impeaching  the  decree  upon  the  ground 
for  frauds,  and  of  fraud.    The  Court  overruled  the  motion,  and  the  ac- 
b1iroVrjvS'w,^<&  ^'^^^  of  the  Court  upon  that  subject,  as  well  as  the  pro- 
KesTo^thc^rin.'  ceedings  and  decree  in  the  consolidated  suits,  are  ques- 
ion  of  the  Court  tioned  in  the  assignment  of  errors. 
4ki9ii"i  suck.         The  bill  ofiered  to  be  filed,  was  not  properly  a  bill  of 
review,  and,  therefore,  there  was  no  error  in  the  Court 
in  refusing  the  complainants  leave  to  file  it  as  such.  As 
an  original  bill,  impeaching  the  decree  for  fraud,  they 
have  a  right  to  file  it,  and  prosecute  the  suit  without 
leave -of  the  Court,  and,  therefore,  they  are  not  preju- 
diced by  the  refusal  of  the  Court  to  allow  them  to  file 
it,  as  a  bill  of  review. 

Wherefore,  the  decree  is  afiirmed. 
Sayd  forplaintifis.;  dn-d  for  defendants* 


Chancery.  Wright  t?5  Todd's  Heirs. 

^ase  118.  Appeal.  FBOM  the  Livikostozi  Gdicuit. 

Vendor  and  Vendee.    Recission. 

Henry  Wright,  in  1837,  purchased  by  executory 
contract  of  William  J.  Todd  a  tract  of  1366f  acres  of 
land  lying  in  Hickman  couL^y,  on  the  Mississippi  river, 
at  the  price  of  S7,333,  payable  <55,000  on  the  1st  of 
April,  1838,  and  the  bahuKc  in  cqu:il  annual  instal- 
ments, the  last  falling  due  1st  of  Aj)iil,  1S42.  The  three 
first  notes  falling  due  were  assigned  to  one  Johnson 
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Swayae,  and  were  nearly  paid  off.    In  July,  1838,  Wm.        w»wp 
J.  Todd  conveyed  the  land  to  Wright,  and  in  March  1840    Todd's  Hani, 
Lucy  P.  Todd,  widow  and  devisee  of  Thomas  Todd,  for- 
mer owner  of  the  land,  also  conveyed  to  Wright,  both 
of  which  deeds  were  accepted  by  Wright. 

In  April,  1841,  Wright  filed  his  bill  in  the  Hickman 
Circuit  Court  alleging,  substantially,  the  foregoing  facts, 
and  the  additional  facts  that  Joshua  Swayne  held  the 
remaining  notes  due  for  the  land,  but  that  Wm.  John- 
son Todd,  or  his  personal  representative,  was  entitled 
to  the  money  due  thereon ;  that  Swajme  was  moreover 
indebted  to  Todd  largely  ;  that  Todd  had  left  the  State 
of  Kentucky  and  gone  to  Virginia,  and  had  died  in  the 
latter  part  of  the  year  1839 ;  that  no  administration  had 
been  taken  upon  his  estate  so  far  as  he  knew ;  and 
charging  that  in  the  sale  of  the  land.  Todd  had  defraud- 
ed him  by  falsely  representing  that  certain  portions  of 
the  land  purchased,  amounting  to  several  hundred  acres 
Were  not  subject  to  be  overflowed  by  the  highest  floods 
in  the  Mississippi,  when  in  fact  the  whole  or  nearly  the 
whole  tract  was  subject  to  inundation,  and  had  been  in 
1838  and  in  1840  almost  entirely  submerged,  &c.  By 
this  bill  no  recission  was  demanded,  but  only  damages 
to  the  extent  of  $1500,  sought  to  be  enjoined  in  the 
hands  of  Swayne,  who  with  Lucy  P.  Todd,  the  mother, 
and  James  M.  Todd,  the  brother,  and  Dolly  M.  Todd, 
the  sister,  of  said  Wm.  J.  Todd,  were  made  defendants. 
This  suit  progressed  to  a  decree  dismissing  the  bill, 
which  was  affirmed  in  all  material  points  by  the  Court 
of  Appeals. 

In  April,  1845,  shortly  before  the  first  suit  was  deci- 
ded in  the  Court  of  Appeals,  and  near  eight  years  af- 
ter the  date  of  the  contract,  Wright  filed  the  present 
bill  for  a  recission  of  the  contract  against  the  adminis- 
trator and  heirs  at  law  of  Wm.  J.  Todd,  and  Swayne, 
the  assignee  of  the  unpaid  notes,  given  for  the  price  of 
the  land,  in  which  he  incorporated  the  former  suit  and 
its  proceedings,  and  upon  allegations  of  fraud  on  the 
part  of  Wm.  J.  Todd,  substantially  the  same,  but  more 
circumstantially  stated ;  and  upon  the  additional  alle- 
VoL.  X.  58 
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Wanmr 
Tooo'f  Hximi. 


84pUmbtf  1& 


It  is  BOtto'be 
presomed  that  an 
ordinarily  pru- 
dent man  will 
make  a  large  in- 
Testment  in  the 
purchase  of  land 
in  the  voods  up- 
on a  large  water 
course,  wilhout 
using  reasonable 
diligence  in  as- 
certaining lis  li- 
ability to  over- 
Itow.     It  ii  hii 


gation,  made  in  an  amended  bill,  that  the  milk  sick,  as 
it  is  termed,  prevailed  upon  the  land,  prayed  for  a  re- 
cission.  Several  amended  bill  s  were  filed  incorporating 
other  matters  not  material  to  be  noticed.  The  Circuit 
Court,  after  the  case  had  been  properly  prepared,  in 
May  1849,  by  its  decree  dissolvod  the  injunction  and 
dismissed  the  bill,  from  which  decree  Wright  appealed, 
and  has  brought  the  case  to  this  Court  for  revision. 

Reporter. 

Crikv  Justics  MARsnALL  dellTeredthe  opinion  of  the  Court. 

It  can  scarcely  be  doubted  that  the  complainant 
Wright  had,  before,  his  purchase,  heard  of  the  fact,  no- 
torious in  the  west,  that  the  bottoms  on  the  Mississippi 
river  were  subject  to  occasional,  and  to  more  or  less  ex* 
tensive  and  frequent  overflows  from  the  floods  in  that 
river.  And  he  must  have  known  that  no  man  could 
tell  how  often  these  overflows  might  occur  in  future,, 
nor  to  what  extent  they  would  flood  the  low  lands  ad- 
jacent to  the  bank  of  the  river.  That  in  the  year  1828 
the  river  had  overflowed  the  whole  of  the  bottom  land 
now  in  question,  and  that  in  subsequent  years,  prior  to 
Wright's  purchase  in  1837,  it  had  overflowed  very 
nearly  the  whole,  seems  to  have  been  well  known  to 
those  who  lived  or  were  conversant  in  the  neighbor- 
hood at  those  periods.  And  it  appears,  and  indeed  is  a 
matter  of  general  knowledge,  that  these  overflows 
leave  marks  upon  trees  and  other  permanent  objects, 
denoting  the  water  line,  and  which  may  be  traced  by 
proper  scrutiny. 

It  certainly  could  not  be  presumed  that  any  man  of 
ordinary  prudence,  about  to  expend  seventeen  or  eigh- 
teen thousand  dollars  in  the  purchase  of  a  large  tract 
of  land,  on  the  river,  almost  entirely  covered  by  woods, 
designing  to  cultivate  the  land  and  make  a  stock  farm, 
and  having  his  attention  particularly  fixed  upon  its  lia- 
bility to  be  flooded,  and  upon  the  consequences  of  such 
a  fact,  would  have  neglected  the  means  of  knowledge 
and  of  judgment  to  which  we  have  adverted,  and  have 
rested  solely  or  principally  upon  the  assertions  or  opin- 
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ions  of  the  vendor,  a  young  man,  who  had  but  recent-       Wm»iw 

ly  settled  in  the  vicinity,  who  had  not  witnessed  the    Topp'e  Hwmm. 

greater  floodsof  the  river,  who  might  have  been  ex-  duty  to  use  tea- 

pected  to  give  the  best  account  of  the  land  which  he  toasceztainsuch 

could,  and  who  was,  moreover,  subject  to  such  habits       • 

of  excessive  drinking,  as  must  have  been  obvious  to 

any  one  in  his  company  for  even  a  few  hours,  and  must 

have  impaired  the  confidence  of  any  prudent  man  in 

his  judgment  and  assurances,  and  especially  as  to  the 

future. 

There  is  no  evidence  to  satisfy  us  that  Wright  did     Apurchaserof 

not  avail  himself  of  the  accessible  means  of  informa-  stmied^  to  h^To 

tion,  with  respect  to  the  liability  of  the  land  to  over-  J JJi-bJ? ^  meiS 

flow,  or  that  he  was  in  fact  deceived  into  the  purchase  *?d    reaaonablo 

1  r  m    t  ^  i  i  •  tt.     diligence   to  be 

by  the  representations  of  Todd  on  the  subject.    His  informed  of  the 

long  delay  in  filing  the  present  bill  for  a  recission  of  the  «tie8^*"ot  ^^e 
contract  on  the  ground  of  fraud,  and  even  in  filing  a  *"*^' 
prior  bill  claiming  damages,  when,  if  deceived  in  mak- 
ing the  purchase,  he  must  soon  have  had  an  opportuni- 
ty, when  he  moved  upon  the  land,  of  discovering  the 
fraud,  tend  to  corroborate  the  conclusion  drawn  from 
the  general  considerations  above  mentioned,  which  is, 
moreover  strengthened  by  the  attitude  assumed  in  an- 
other suit,  in  which  he  was  enjoining  on  a  different 
ground,  a  part  of  the  purchase  money,  and  so  far  from 
claiming  a  recission,  or  even  alleging  the  fraud,  he  pro- 
fessed a  willingness  to  keep  the  landand  pay  for  it,  if  cer- 
tain objections  to  the  title  should  be  removed,  which 
was  done.  And  it  was  not  until  April  1845,  nearly  a 
year  after  the  injunction  suit  had  been  decided  against 
him  in  the  Circuit  Court,  and  shortly  before  the  decree 
was,  as  to  its  principle  features,  affirmed  in  this  Court, 
that  this  bill  for  a  recission  was  filed,  which,  although  it 
relies  upon  substantially  the  same  facts  which  had  been 
set  up  in  the  bill  for  damages  filed  in  1841,  seems  to 
claim  for  them  much  greater  magnitude  and  conse-* 
quence  than  in  the  bill  of  1841,  in  which  the  utmost 
claim  for  the  alleged  fraud  was  $1500. 

The  impression  produced  by  these  circumstances  is 
not  done  away  by  the  evidence  of  the  witnesses.    In 
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Wjuwt       the  first  place,  the  two  persons  who  know  most  about 
Topp'i  HwoM.    the  actual  negotiation  and  representations,  differ  wide- 
A  delay  of  Tor  ly  in  their  Statements  on  the  subject;  and  a  third,  who 
ki^^'poMMsion  was  present  a  part  of  the  time,  heard  nothing  on  the 
iid  bS?oreTiing  Subject  of  the  overflows.    It  is  true,  several  witnesses 
bill  for  recissioa,  detail  declarations  of  Todd,  made  after  the  sale,  to  the 
ta  a  Buong  ^r-  effect  that  he  had  misrepresented  the  quantity  of  land 
g?SftX* claim  free  from  overflow,  and  had  made  an  unfair  exhibition 
l!llfS»d^aSd^2  ^f  *^  *"  g^'^8  ^^®^  ^^-    ^^^  besides  the  fact  that  these 
the  qoanUty  of  declarations  do  not  appear  to  have  been  made  before 
the  assignment  of  the  notes,  and  to  be  proper  evidence 
against  the  assignees  of  the  notes  for  the  purchase,  we 
are  of  opinion  that,  considering  the  nature  of  these  al- 
leged declarations,  the  circumstances  under  which  they 
are  said  to  have  been  made,  and  the  condition  of  Todd» 
who  seems  to  have  been  all  the  time  half  drunk,  they 
are  entitled  to  little  weight.    A  man  in  his  senses,  who 
has  committed  a  gross  fraud  in  an  important  transac- 
tion would  hardly  make  proclamation  of  it  immediate- 
ly after,  and  in  the  close  vicinity  of  the  defrauded  par- 
ty.   Some  of  these  declarations  were  In  public,  and  re- 
peated in  the  form  of  narration,  evidently  to  amuse  the 
bystanders,  and  all  may  be  regarded  rather  as  the  idle 
boasting  of  a  half  intoxicated  man,  who  had  made  an 
advantageous  sale,  than  as  serious  statements  of  facts* 
With  regard  to  the  alleged  deception  in  riding  over 
certain  portions  of  the  land  to  exhibit  it,  the  fact  that 
Wright  never  discovered  it  himself,  notwithstanding 
his  subsequent  long  residence  on  the  land,  and  presum* 
ed  familiarity  with  it,  shews  that  there  was  no  serious 
deception  or  artifice,  and  that  the  story  was  a  mere 
exaggeration  to  raise  a  laugh. 

Upon  the  whole,  we  are  of  opinion  that  the  com- 
plainant has  made  out  no  sufilcient  ground  for  recission, 
either  on  the  ground  of  misrepresentation  as  to  the 
overflows,  or  on  the  ground  of  the  milk-sickness,  the 
particulars  of  which  latter  subject  we  have  not  deemed 
it  necessary  to  state. 
Wherefore,  the  decree  is  affirmed. 
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Brmm  and  B.  ^  A.  Monroe  for  plaintiff;  /.  ^  W.  L.    Shislto*,  *c. 
Harlan  for  defendants.  Hvobsi. 


Commonwealth  for  Shelton  vs  Hughes,  &c.       Debt. 
Same  for  Hooper's  Ex'r.  vs  Same. 
Same  for  Sugg  vs  Same. 
Same  for  Albert  vs  Same. 

Writs  op  error  to  the  Union  Circuit.  Case  119. 

Constables.    Sureties. 
Chief  Justiob  Marshall  delWeied  the  opinion  of  the  Court  September  23. 

These  were  four  separate  actions  upon  the  Consta-  Caaes  itated. 
ble*s  bond  of  Dickey,  and  his  sureties,  brought  in  the 
name  of  the  Commonwealth  for  the  use  respectively  of 
the  above  named  persons  as  relators,  and  agairtst 
Hughes  and  others,  the  sureties  in  the  bond,  the  prin- 
cipal being  dead.  Demurrers  to  the  original  declara- 
tions, and  to  the  amended  declarations,  where  such 
were  filed,  having  been  sustained,  and  judgments 
thereon  rendered  for  the  defendants,  the  plaintiff  pros- 
ecutes a  writ  of  error  in  each  case,  and  the  four  have 
been  heard  together. 

Each  of  the  declarations  assigns  for  breach,  the  fail-  I^  «  »  sufficient 

,,      ^  ,  ,         ,        ,       ETerment  agaiMt 

ure  to  pay  over  money  collected  on  execution  by  the  »,  consubie  and 
deceased  Constable,  and  it  is  contended  that  this  breach  a^suit"  n  hL  o^ 
is  in  every  instance  defectively  stated  for  the  want  of  a  *e,**|j4°'^an  «e- 
specific  averment  that  the  execution  was  directed  to  ^^^^^  ^^  "?'*" 
the  deceased  Constable,  or  to  any  Constable  of  the  oi  the  Peace  of 
county  of  Union,  in  which  he  was  an  officer.  But  as  it  |udgme^?eDder« 
IS  alleged  in  each  instance  that  the  execution  was  issued  ^^^^  ^{^^^  *^^ 
by  a  Justice  of  the  Peace  of  Union  county,  on  a  judg-  f«iii  force  it  was 
ment  rendered  by  him,  and  that  while  it  was  in  full  bauds  of  the 
force  It  was  delivered  to  Dickey,  and  received  by  him  for  JerlTy' him**  and 
collection  as  Constable,  and  was  by  him  collected  as  ^t  a  pVHod^^n^thS 
Constable,  the  dates  shewing  that  it  was  within  the  two  years,  whUst- 
two  years  covered  by  the  bond  sued  on,  we  think  it  is  fuii  force. 
necessarily  implied  that  the  executions  were  in  fact  di- 


Digitized  by  VjOO^I^ 


469  BEN.  MONROE'S  REPORTS. 


Saxvrow,  kc,  rected  to  a  Constable  of  Union  county,  and  that  the 
HuoHgt.  want  of  an  explicit  avernnent  of  the  fact  should,  there- 
fore, not  be  deemed  a  fatal  defect  in  the  declarations. 
As  a  fact  necessarily  implied  in  the  allegations  made, 
may  be  traversed  as  if  it  had  been  expressly  stated,  so 
it  may  be  regarded  on  general  demurrer  as  included  in 
the  allegation  made.  The  same  observations  and  the 
some  conclusion  apply  to  the  breach  alleged  in  taking 
an  insufficient  replevin  bond  on  an  execution.  The 
averments  with  regard  to  the  issuing  and  delivery  of 
this  execution,  are  the  same  as  above  stated,  and  there- 
fore necessarily  imply  and  include  the  fact  that  it  was 
directed  to  a  Constable  of  the  county. 

The  objection  that  a  special  demand  of  the  money 

That  a  demand  Collected  on  the  executions  is  not  averred  in  any  of  the 

haTrbeen"made  declarations,  and  that  some  of  them  do  not  aver  that 

of  the    money  ^[^g  relator  resided  in  the  county  so  as  to  show  that 

collected     by   a  .     r  n 

constable  on  ex-  such  demand  was  not  necessary,  is  fully  met  and  deci- 

objcction  *^o  "a  ded  to  be  unavailable  in  the  case  of  Wells  vs  The  Cam- 

his  bond  °or  fau"  monwealth :  (8  B.  Mon.,  439.)     It  is  there  expressly  de- 

ing  to  pay  money  cided  that  it  is  not  necessary  to  aver  either  a  special 

coliccied  on  ex-  •'  '^ 

ecution,   if  the  demand,  or  the  residence  of  the  relator,  or  his  agent  in 

isfed    requiring  the  county,  but  that  as   matter  of  excuse  the  Consta- 

defe^ndir"mlfs*t  ^le  may  plead  the  fact  of  non-residence,  &c. 

show  it.  The  allegations  relating  to  the  failure  to  pay  over 

Constable  and  money  Collected  on  a  promissory  note,  show  with  cer- 

byjlfor lamng  To'  tainty  that  the  note  was  received  by  Dickey  as  Con- 

Soflecled  ^y\7q  Stable,  at  a  date  within  the  two  years  covered  by  the 

constable       on  bond — and  although  it  is  not  explicitly  stated  that  he 

notes  put  into  his        ,.  ,     ,  °         .  .  .  ,  .       , 

hands  for  coiiec-  collected  the  amount  due  on  it  within  the  same  two 
way  *as  fo/mo^  years,  this  fact,  if  it  should  be  deemed  essential  to  the 
executions'^ °"  sufficiency  of  the  breach,  is  shown  with  sufficient  cer- 
tainty by  the  averment  that  on  the  day  of  , 
1844,  (the  bond  being  dated  in  May,  1842,)  the  said 
Dickey  did,  as  Constable  of  said  county,  and  while  act- 
ing as  such,  under  the  said  writing,  obligatory  and  con- 
dition aforesaid,  collect  and  receive  the  full  amount, 
&c.     This  breach  is  deemed  sufficient. 

The  objection  taken  in  one  of  the  cases,  that  it  ap- 
pears from  the  condition  of  the  bond  that  Dickey  was 
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Constable  in  the  —  district  of  Union  county,  and  that  no 
breach  is  shewn  in  that  district,  is  untenable.  Although 
since  the  act  of  1820,  {Stat.  Law^  421)  Constables  are 
to  be  appointed  within  the  districts  therein  directed  to 
be  laid  oft*  in  the  several  counties,  this  is  a  limitation 
upon  the  County  Courts  in  the  selection  of  the  officer, 
and  is  not  a  limitation  upon  his  powers  when  appoint- 
ed; or,  if  it  be  impliedly  so,  the  implication  is  removed 
by  the  thirteenth  section  of  the  same  act,  which  ex- 
pressly provides  that  the  several  Constables  shall  have 
authority  to  levy  executions  and  attachments,  and  to 
serve  warrants  and  other  process  any  where  within  the 
limits  of  the  county. 

Wherefore,  each  of  the  declarations  being,  in  our 
opinion,  substantially  sufficient  as  to  each  of  the  breach- 
es alleged,  the  Court  erred  in  sustaining  each  of  the 
special  demurrers.  And  in  each  case  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  directions  to 
overrule  the  said  demurrers,  and  for  further  proceed- 
ings consistent  with  this  opinion. 

B.  4-  A.  Monroe  for  plaintiffs ;  Morehead  Sf  Reed  for 
defendants. 


COKBS 

Stxwakt,  Ac. 

Constables  may 
perform  dulies  in 
any  part  of  ihe 
counties  in 

which  (hey  are 
appointed,  and 
are  not  confined 
to  particular  dis- 
tricts. 


Combs  vs  Stewart,  &c.  Chakcerv, 

Error  to  the  Louisville  Chancery  Court.  ^^ 

Parties  and  Privies,     (xrants.     Easements. 
Chief  Justice  Marshall  delivered  the  opinion  of  the  Court  September  18. 

As  neither  Bakewell,  nor  any  person  deriving  title  Tniy^^ar?  ^biund 
from  him,  was  a  party  to  the  suit  and  decree  for  fore-  ^y  decrees, 
closure  in  favor  of  Honore  Sfc.  vs  BellSfc,  under  which 
Combs  purchased,  and  as  the  complainants  in  the  mort- 
gage suit  and  the  purchaser,  had  notice  of  Bakewell's 
deed  and  title,  any  interest  which  Bakewell  or  his 
alienees  had  in  the  land  sold  under  the  mortgage,  was 
not  extinguished  by  the  decree  and  sale. 

If  the  provisions  relative  to  the  alleys  in  the  deed  to 
Bakewell,  were  mere  personal  or  collateral  covenants 
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CoMM         by  the  grantor,  with  respect  to  his  own  land  not  con- 

SrawAKT,  Ac.  veyed,  they  would  not  bind  his  subsequent  vendee  of 
A  collateral  gov.  that  land,  whether  he  had  notice  or  not    But  the  deed 

enant  ihat  a  ven- 
dee shall  cDjoj  a  Contains  a  grant  of  the  right  of  ingress  and  regress  in 

ment^noVpan  of  ^^^  alleys  therein  described,  and  this  grant  created  an 

pMaw°n?  dght  '"^rest  in  the  land  in  whosesoever  hands  it  might  af- 

u)  a  pubdcqucnt  terwards  be  by  grant  from  the  same  vendor. 

deed   in  vhich      The  mortgage  by  Bell  to  the  Bank  of  the  United 

^^Ms'lfndrcgreM  States,  therefore,  passed  the  title  subject  to  this  ease- 

graStX^pwieS  ^^^^'    ^^^  although  the  lien  of  Honore  against  Bell's 

sach  right  to  ev-  vendor  was  paramount  to  the  grant  of  the  easement 

▼endee.     ^   °    by  Bell  to  Bakewell,  the  sale  in  satisfaction  of  that  lien 

^^^de'binreir  to  ^^^  i^^t  extinguish  the  grant  because  the  person  entitled 

u.\^afte^aUni  ^^  '^  ^^^  not  a  party  to  the  suit. 

of  an  easement      Then  the  question  is  as  to  the  extent  of  the  grant  and 

by  mortgagor  to-.  *  .  _.  ,  ii.tt 

Bakewell.  The  of  the  easement  mtended  to  be  secured  by  it.  Upon 
fortcioscd  iefr  ^^is  subject  the  case  is  not  free  from  difficulty.  But 
Se'sate  does  not  ^o^'^^og  ^^  ^'^  ^^e  provisions  on  the  subject,  to  the  con- 
extinguish  the  dition  and  use  of  the  adjacent  property,  conveyed  to 
jnent,  the  gran-  Bakewell,  and  to  which  the  easement  was  intended  to 
mentnot  beiSJ"^  be  annexed,  and  to  the  condition  and  use  of  the  alleys 
Si^Jof  forwlS-  ^^  different  periods  up  to  the  time  of  the  purchase  by 
«ure.  Combs — we  are  of  the  opinion  that  no  right  in  the  al- 

leys is  granted  by  the  deed  to  Bakewell,  except  that  of 
ingress  and  regress;  that  the  covenants  to  keep  the  alleys 
open,  relate  to  that  right  and  were  intended  to  secure  it, 
or  that  if  they  go  farther,  they  do  not  give  an  interest 
in  the  land,  nor  bind  the  assignee  of  the  covenantor  any 
farther  than  this :  that  the  assignees  of  the  grantor  may 
therefore  use  the  alleys  in  any  manner  not  inconsistent 
with  the  use  of  them  by  the  grantor  of  the  easement  or 
his  assignees  for  the  purpose  of  convenient  ingress  and 
regress  for  themselves,  servants  and  property. 

And  in  view  as  well  of  the  extent  and  situation  of 
The  extent  and  the  alleys  and  of  the  buildings  adjacent  thereto  at 
eaxement  deter-  the  time,  as  of  their  condition  and  the  use  made  of  them 
Scu1)nS?cMe  ^y  ^^^  parties  since,  and  especially  at  the  date  of  the 
and  the  grant.  decree  and  sale  and  for  some  years  before;  and  consid- 
ering that  the  head  of  the  corporation  then  holding  ti- 
tle under  Bakewell,  and  from  which  the  present  claim- 
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ants  derive  their  title,  was  present  at  the  sale  of  the  ^^ 
land  on  which  the  alleys  are  situated,  and  made  no  ob-  Stmwart,  ke. 
jection  or  reservation ;  we  are  of  opinion  that  the  ease- 
ment granted  being  only  the  right  of  ingress  and  regress* 
should  be  understood  as  embracing  such  right  only  as 
might  have  been  enjoyed  under  the  circumstances 
existing  and  acquiesced  in  at  the  time  of  the  purchase 
by  IJombs,  and,  therefore,  as  not  including  the  right  of 
ingress  and  regress  by  carts  or  other  vehicles  drawn  by 
beasts  of  burthen,  but  only  by  persons  on  foot  with 
such  burthens  or  packages  as  they  might  transport. 
And  that  the  convenient  use  of  this  right  is  all  that  the 
Chancellor  is  bound  to  protect;  whence  it  follows  not 
only  that  the  obstructions  as  existing  in  the  alley  at  the 
time  of  the  decretal  sale,  should  not  be  deemed  incon- 
sistent with  the  right  of  ingress  and  regress  granted  to 
Bakewell,  but  that  other  uses  of  the  alley  by  Combs, 
essential  to  the  advantageous  enjoyment  of  his  own 
property  and  not  inconsistent  with  the  convenient  use 
of  it  by  the  owners  of  Bakewell's  lot  for  ingress  and  re- 
gress should  not  be  prohibited  or  restrained.  We  are 
satisfied  that  the  insertion  of  posts  in  the  soil  of  the  al- 
ley for  the  purpose  of  erecting  a  porch,  the  first  floor 
of  which  would  be  ten  feet  above  the  ground  admitting 
a  passage  for  persons  with  burthens  and  with  wheel 
barrow  and  hand  barrows  without  obstruction,  would 
not  be  inconsistent  with  the  convenient  exercise  of  the 
right  as  above  defined.  And  as  the  right  of  ingress 
and  regress  does  not  require  that  the  entire  alleys  should 
be  kept  open,  a  solo  usque  ad  calunij  we  do  not  consid- 
er the  covenant  to  keep  them  open  for  ingress  and  re- 
gress, as  implying  the  obligation  to  cover  no  part  of 
them,  or  to  leave  them  entirely  uncovered  for  the  free 
admission  of  light  and  air  throughout  the  whole  space. 
There  was  and  is  no  doubt  a  right  under  the  grant  to 
light  and  air  in  the  alley  so  far  as  necessary  for  conve- 
nient ingress  and  regress  from  the  adjacent  streets  to 
the  back  part  of  the  lot  conveyed  to  Bakewell,  but  for 
no  other  purpose.  And  it  is  clear  that,  although  the 
floors  of  the  porch  may  obstruct  the  access  of  light  to 
Vol.  X-  59 
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^'^J*  some  extent,  it  can  be  no  serious  obstruction  to  the  pas* 
Sctwabi*,  tc  gage  of  air.  And  we  are  satisfied  that  it  would  not  ob- 
struct either  so  as  to  impair  the  convenient  passage 
along  the  alley.  But  the  right  was  obtained  by  Bake- 
well  for  the  purpose  of  admitting  persons  and  proper- 
ty that  is  goods  through  the  alley  into  and  upon  the 
back  part  of  his  lot  on  which  he  shortly  after  erected, 
as  he  had  a  right  to  do,  a  house  for  the  reception  of 
goods  from  the  alley.  And  at  the  time  of  the  purchase 
by  Combs  and  for  many  years  before,  an  apparatus  had 
been  attached  to  the  outside  of  this  house  and  suspend- 
ed over  the  alley  fitted  for  hoisting  packages  from  the 
alley  into  the  second  story  of  the  house,  for  which  pur- 
pose it  had  been  used.  This  was  a  rightful  use  of  the 
alley  within  the  grant,  and  we  are  of  opinion  that 
Combs  has  no  right  to  obstruct  the  convenient  exercise 
of  this  use  by  the  erection  of  a  porch  opposite  the  end 
of  the  house  referred  to,  and  so  near  to  it  as  to  inter- 
fere with  the  hoisting  of  packages,  barrels,  &c.,  from 
the  alley  into  the  second  story  by  a  crane  or  block  and 
tackle  suspended  over  the  alley.  As  the  alley  is  only 
ten  feet  wide,  and  the  porch  will  leave  a  space  of  only 
three  feet  next  the  house  referred  to,  which  is  proved 
not  to  be  enough  to  admit  of  the  hoisting  of  heavy  ar- 
ticles, we  think  the  porch  would,  to  this  extent,  be  an 
infringement  of  the  easement  to  which  Stewart  &  Ow- 
en, holding  under  BakewelPs  deed,  are  entitled.  And 
Combs  should,  therefore,  be  restrained  from  extending 
that  part  of  his  porch  which  is  opposite  to  the  house 
referred  to,  to  such  a  width  as  to  obstruct  the  easement 
in  the  particular  first  mentioned.  As  the  house  ap- 
pears to  be  of  no  great  width,  we  suppose  the  conve- 
nient exercise  of  the  right  of  taking  goods  from  the  al- 
ley into  the  second  story  of  the  house  would  require 
the  porch  to  be  drawn  in  to  the  extent  shat  it  is  oppo- 
site to  the  back  building  of  Stewart  &  Owen.  And  we 
should  be  disposed  to  adopt  this  conclusion  the  more 
readily  as  the  counting  room  of  Stewart  &  Owen,  sit- 
uated on  the  ground  floor  of  the  back  building  would 
hereby  receive  more  light,  an  object  which,  although 
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not  secured  by  the  deed,  should  be  regarded  as  far  as  is  J^ckiow*!  Ad'». 
consistent  with  the  rights  of  Combs,  and  which  he  him-       Svmlm^. 
self  would  probably  be  disposed  to  regard  so  far  as  his  ' 

own  interest  might  allow.  We  do  not  regard  the  deed 
of  Bell  as  making  this  alley  a  street,  or  as  dedicatidg  it  in 
any  manner  to  the  public,  but  as  granting  a  private 
right  of  passage  only. 

It  follows  from  the  view  which  we  have  taken,  that 
there  was  no  error  in  allowing  a  gate  or  door  to  re- 
main at  the  end  of  the  alley  to  be  kept  open  during  the 
day,  &c.,  but  that  it  was  erroneous  to  direct  the  remov- 
al of  obstructions  actually  existing  in  the  alley,  and  to 
restrain  and  prohibit  the  erection  of  the  porch;  and  that 
there  should  have  been  no  further  restraint  than  as 
above  indicated,  the  proper  extent  of  which  should  be 
referred  to  the  master  for  enquiry  and  report,  but  to  be 
settled  finally  by  the  Chancellor. 

Wherefore,  the  decree  is  reversed  upon  the  original 
errors,  and  the  case  remanded  for  proceedings  and  de- 
cree in  conformity  with  this  opinion. 

/.  4"  ^-  •^«  Harlan  for  plaintiff;  Longhborough  4" 
Ballard  and  Pirtle  &f  Speed  for  defendant. 


Jackson's  Admr.  vs.  Sublett. 

Error  to  the  Logan  Circuit. 

Femes  covert.     Remainders  vested  and  contingent. 
JuoGB  Graham  delivered  the  opinion  of  the  Court. 

On  the  7th  ol  January,  1846,  Samuel  D.  Sublett  exe- 
cuted to  Mary  Jackson,  executrix  of  John  Jackson,  de- 
ceased, his  note  for  $380,  due  twelve  months  after  date. 
The  payee  died,  and  in  1848  Francis  W.  Jackson,  a  son 
of  her  intestate,  brought  an  action  and  obtained  a  judg- 
ment at  law,  upon  which  an  execution  issued,  and  was 
levied  by  the  Sheriff  upon  a  negro  man  named  Daniel. 
Mrs.  Margaret  Subtlett,  the  wife  of  the  defendant, 
claimed  the  negro  as  her  property,  and  a  jury  empan- 
eled by  the  Sheriff  to  try  the  right  of  property,  found 
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Jacsiow's  Aa'm.  ^  verdict  that  the  negro  was  not  subject  to  sale  to  sat- 

SoBuerr.       isfy  the  execution.    The  plaintiff  having  indemnified 

"—'—•^  Ij^g  Sheriff,  he  was  about  to  sell  the  slave,  when  said 

Margaret  Subtlett,  by  her  next  friend,  filed  this  bill  in 

chancery  to  prevent  the  sale. 

The  facts  upon  which  she  founds  her  claim,  and 
Ihe  gtoundf  of  which  are  not  controverted,  are,  that  in  the  year  1838 
nSi^ohnJack-  John  Jackson,  the  father  of  said  Margaret,  made  and 
•on'i  wilL  published  his  last  will  and  testament,  and  died  before 

April  1841,  at  which  time  the  will  was  admitted  to  re- 
cord. By  his  will  he  gives  to  his  wife  a  life  estate  in 
his  negroes  and  some  other  property,  and  makes  a  few 
specific  devises  and  bequests  to  others,  and  then  in  the 
fifth  clause  says ;  "It  is  my  will  and  desire  that  all  of 
my  negroes  not  herein  otherwise  disposed  of  together 
with  their  increase,  (should  there  be  any,)  likewise  all 
the  living  stock  that  may  be  in  my  wife's  possession, 
be  as  equally  divided  as  possible,  at  her  death,  between 
my  daughters  Margaret  C.  Sublett,  Martha  W.  Sloss, 
Mary  Ann  V.  Atcheson  and  Antheline  £.  Jackson, 
should  any  of  them  die  before  such  division,  their  chil- 
dren are  to  have  their  mother's  share."  The  widow  of 
the  testator  died  in  the  year  1847.  After  her  death, 
the  slaves  alluded  to  in  the  clause  just  quoted  were  by 
the  husbands  of  the  daughters  (Antheline  having  in  the 
meantime  married  Valentine)  divided  between  them. 
The  slave  Daniel,  with  others,  fell  to  the  share  of  Sub- 
lett,  who  immediately  took  him  into  possession,  and 
whilst  in  his  possession  the  execution  against  him,  was 
levied  upon  the  slave  as  already  stated. 

The  complainant  claims  that  by  the  will  of  her  fa- 
^aproTiiiona  ther,  she  has  an  interest  in  the  slave  separate  from 
Fabraarr,  i8i6»  her  husband,  and  that  by  the  act  of  Assembly,  approv- 
Ttliadnpoiu         gj  February  23d,  1846,  entitled  "an  act  further  to  pro- 
tect  the  rights  of  married  women,"  the  said  slave  is  not 
liable  to  be  levied  on  or  sold  for  the  debts  of  her  hus- 
band.   That  act  among  other  things  says,  "that  the 
slave  or  slaves  of  a  married  woman  shall,  hereafter, 
within  this  Commonwealth,  be  held  and  taken  to  be  real 
estate,  in  so  far  that  no  slave  or  slaves,  or  the  increase 
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thereof,  which  any  such  married  woman  may  have  at  ^-""o*^  Ao% 

the  time  of  her  marriage,  or  which  may  come,  descend>*<%   SvMumrt. 

or  be  devised  or  given  to  her  during  her  coverture,  shall 

be  liable  to  the  debts  of  her  husband,  or  be  attached, 

levied  on,  or  sold,  for  his  debts,  or  liabilities  of  an^  sort 

or  kind,  whether  such  liabilities  accrued  before  or  after 

marriage;  nor  shall   the  life  estate  of  the  husband, 

his  wife  living,  be  levied  on  executed  or  sold,  for  any 

such  debts  or  liabilties."    This  act  is  not  confied  in  its 

operation  to  marriages  subsequent  to  its  date,  nor  so  far 

as  the  question  of  the  liability  of  property  to  levy  and 

sale  is  concerned,  is  it  important  at  what  period  the 

debts  were  incurred  by  the  husband. 

Before  examining  into  the  meaning  of  that  portion  of     to  render  the 
the  law  already  quoted,  we  will  dispose  of  another  ques-  Sc'^^of^ihe  wife' 
tion  raised  by  the  plaintiff  in  error,  viz,  that  the  consid-  J[»*>f«  ^oj  dei>t«I 
eration  of  the  note  sued  upon  was  necessaries  furnished  must  <*  be  con- 
for  the  family  of  complainant,  and,  therefore,  the  slave  is  ied°^oinii/"fn 
not  exempt  from  levy  and  sale.    Without  determining  S^d°^d^  wife  ^ 
whether  the  proof  is  sufficient  to  establish  the  fact,  the 
proposition  is  answered  by  saying  that  the  debt  was  not 
♦'contracted  or  created  jointly  in  writing  by  husband 
and  wife,"  and,  therefore,  does  not  come  within  the  pro- 
vision of  the  statute  which  makes  the  property  of  the 
wife  in  such  case  liable. 

The  only  remaining  and  important  matter  to  be  de-     ^  ^^3^^^  ,^ 
termined  is,  whether  the  complainant  has  such  a  sepa-  n;»*n^«r     _m 

...  J^       slaves,      whtcli 

rate  mterest  m  the  slave  in  contest  as  to  exempt  him  netted  prior  to 

from  levy  and  sale  to  satisfy  the  husband's  debts*    We  Fe^brnsry,^!^ 

learn  from  the  decree  in  this  cause,  that  inasmuch  as  ^l^^l^  '^'^  'of 

the  life  estate  did  not  terminate,  and  a  division  of  prop-  tecttbe  rights  of 

_^  ^,j  ^LjL^  ^i_.i^  married  women" 

erty  was  not  had  among  the  daughters  or  their  bus-  but   which  did 

bands,  until  the  year  1847,  the  Judge  regarded  the  JSLesSSn^Sflh; 

slave;  as  not  having  "come"  to  the  complainant  until  a  -^t' da?e^^  wSei 

period  subsequent  to  the  act  of  1846,  and  as,  therefore,  ^^   life' estate 

not  liable  to  the  husband's  debts.     Whether  the  Legis-  to  be  liable  for 

lature,  by  the  use  of  the  word  "come,"  intended  to  ap.  hliband*of  ihJ 

ply  it  to  the  time  when  actual posession  and  use  should  ^^^^    »»    re- 
take place,  or  to  the  time  when  the  wife  should  ac- 
quire an  interest  in  the  property  by  any  other  means 
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Jaokioh's  a»'».  than  by  descent  or  devise  or  gift  during  coverture,  we 
Sir»L«Tr.  ••  deem  it  unnecessary  to  determine.  But  if  the  act  was 
intended  to  have  reference  to  the  time  only  when  pos- 
session come,  although  the  legal  right  to  the  property 
had  previously  vested  in  the  husband,  according  to  the 
law  in  force  before  its  enactment,  then  we  think  it 
should  be  regarded  as  inoperative,  because  the  Legisla- 
ture cannot  take  away  vested  rights  without  giving  an 
adequate  compensation  therefor.  Did  the  will  of  her 
father  give  her  such  an  interest  in  the  property,  as  was 
vendible,  or  was  transmissible  by  bequest  or  descent, 
previous  to  the  death  of  her  mother? 

"Vested  remainders  are  those  by  which  a  present  in- 
terest passes  to  the  party,  though  to  be  enjoyed  in  future, 
and  by  which  the  estate  is  invariably  fixed  to  a  deter- 
minate person  after  a  particular  estate  is  spent:"  (5  Da- 
na^  441.)  "When  the  absolute  property  in  a  fund  is 
bequeathed  in  fractional  interests  in  succession,  at  pe- 
riods which  must  arrive:  as  to,  or  in  trust  for  A  for  life, 
and  after  his  death  to  B,  the  interests  of  the  first  and 
subsequent  taker  will  vest  together,  and  notwithstand- 
ing B  may  die  before  A  his  personal  representatives 
will  be  entitled  to  receive  the  legacy  upon  the  death  of 
A."     (1  Roper  on  Legacies^  394.) 

The  facts  in  the  case  of  Bowling^ s  Representatives  vs 

Bowling' •Rip' a,  J^^^V''^ -Administrator ^  (reported  in  5  Dana^  434,)  seem 

YaDobyi^MW.  to  be  very  anaiacous  to  the  present.     In  the  last  will 

cited  afld  appro-  .'  o  r 

ted;  of  Robert   Bowling,  made   in  1S09,   is  the  following 

clause:  "I  give  and  bequeath  to  my  dearly  beloved  wife, 
Polly,  ail  my  estate  during  her  natural  life^  (except  four 
hundred  dollars  worth  of  horses,  which  I  give  to  Han- 
son Price.)  And  after  my  wife's  death  it  is  my  will 
and  desire  that  my  son,  Samuel  Bowling,  shall  have  two 
mulatto  men,  named  Hanson  and  Dennis ;  and  the  bal- 
ance of  the  whole  of  my  estate,  after  all  just  debts  are 
paid,  and  schooling  my  ttoo  children,  Samuel  and  Nan- 
cy, shall  be  equally  divided  between  my  tux)  children 
Samuel  and  Nancy J^  In  that  case  Samuel  Bowling  had 
died  leaving  his  mother  living.  The  administrators  of 
Dobyns  brought  a  suit  in  chancery  for  a  settlement  of 
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partnership  accounts  between  Bowling  and  Dobyns,  and  Ja«w«j^«  ^'^ 
for  a  decree  to  subject  his  estate  to  satisfy  the  amount  Sfnunr. 
which  might  be  found  to  be  due  to  Dobyns.  A  certain 
sum  having  been  ascertained  to  be  due,  the  Court  be- 
low, among  other  things,  decreed  that  the  aforesa^  re- 
mainder in  the  slaves,  left  by  the  will  of  Bowling's  fa- 
ther, to  his  mother  for  life,  in  remainder  to  himself  and 
sister,  should  be  sold,  &c.,  and  the  question  was  thus 
presented  to  the  Appellate  Court  whether  Samuel 
Bowling  had  such  a  vested  interest  in  the  estate  devis- 
ed to  his  mother  for  life  remainder  to  him  and  his  sis- 

•'ter,  as  could  be  subjected  and  sold  for  the  payment  of 
his  debts.  In  construing  that  portion  of  the  will,  which 
has  been  already  quoted,  the  Court  say,  '*the  testator 
evidently  intended  to  make  a  disposition  of  his  whole  cs- 
tate  for  life  to  his  wife,  and  in  remainder  to  his  two 
children,  which  constituted  the  whole  fee  simple  in  his 
entire  estate^  To  be  divided  betvoeen  my  ttoo  children 
includes  not  on  only  a  devise  to  them,  but  also  the  char- 
acter of  the  devise,  to-wit,  a  tenancy  in  common,  and 
-while  he  vests  the  title  of  the  whole  fee  simple  estate 
in  his  wife  and  children,  he  does  not  carve  out  of  it  or 
vest  a  title  in  any  one  for  payment  of  debts,"  &c.  (Ibidj 

■  439.)  Divest  that  will  of  so  much  of  it  as  speaks  of 
the  horses  given  to  Price,  the  negroes  given  specifical- 
ly to  Samuel  Bowling,  and  the  charge  for  paying  debts 
and  schooling  children,  the  remaining  portion  of  it  is 
almost  precisely  like  Jackson's  will  in  this  case. 

"The  person  entitled  to  a  vested  remainder  has  an      A  vested  rer. 
immediate,  fixed  rf^A^  of  future  enjoymenU  that  is,  an  i^^^medTafe^f^ed 
estate  in  presenti,  though  it  can  only  take  effect  in  eiSoU'^o^ut^!^ 
possession  and    pernency  of   the  profits  at  a  future  f?^(V"gI]?S?5' 
period:  (1  Cruise^  181.)    Again:  "If  there  be  a  lease  isi.) 
for  life  to  A,  remainder  to  B  for  life,  although  the  re- 
mainder to  B  for  life,  may  possibly  never  take  effect  in 
possession^  because  B  may  die  before  A,  yet  from  the 
very  instant  of  its  limitation,  it  is  capable  of  tr.king  ef- 
fect in  possession,  if  the  possession  were  to  fall  by  the 
death  of  A.     It  is,  therefore,  vested  in  interest,  though 
perhaps  so  vetted  thai  it  may  determine  by  B's  death 
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jACKioir*a  Aj>'».  ])efore  the  possession  he  waits  for  may  become  vacant.'* 
STTBUByT.       (Feame  on  CantingerU  remainders,  339.) 

These  and  other  authorities  quoted  in  that  opinioUr 
brought  the  Court  to  the  conclusion  that  although  the 
life  estate  of  his  mother  had  not  terminated  at  the 
death  ot  Samuel  Bowling,  yet  his  interest  in  remainder 
in  the  slaves,  was  such  as  could  properly  be  subjected 
to  sale  to  satisfy  his  debts.  In  this  case  the  devisee  in 
remainder  survived  the  mother  to  whom  a  life  estate 
was  given  by  the  will;  that  fact,  instead  of  weaken- 
ing,  increases  the  weight  of  the  authority  in  Bowling 
vs  Dobyns.  But  there  is  a  slight  difference  in  the  two  « 
wills.  By  Jackson's  will,  if  either  of  his  daughters 
should  die  before  the  division  which  is  directed  to  take 
place  at  the  mother's  death,  the  children  of  the  one  so 
dying  shall  take  their  mother's  share.  If  Mrs.  Sublett 
had  died  before  the  division,  although  an  estate  was 
vested  in  her,  it  would  by  her  death  have  been  divested, 
and  would  have  passed  to  her  children,  instead  of  re- 
maining in  her  husband.  That  contingency  does  not 
affect  the  case. 

''A  devise  over  upon  a  contingency  has  not  the  effect 
u  \^r^oniin'  ^^  preventing  the  shares  of  legatees  from  vesting  in 
^ency  doet  not  the  meantime  provided  the  words  of  bequest  be,  in  oth- 

prsvont   thd  loc*  m    »  -m    r% 

«cy  from  Testing  er  respects,  sumcient  to  pass  a  present  interest.  (1  Ro- 
pro*^idSf"'^'3S;  P^  <^  Legacies,  403.)  Hence  if  a  legacy  be  given  to 
'wrdabe  in  oth-  A  to  be  paid  at  twenty-one,  and  if  A  die  before  that 

<r  respects  suin*  it^ii 

cient  10  paae  a  time  then  to  B,  the  legacy  will  vest  in  A  at  the  death 
\R9p^on  L^U'  of  the  testator,  subject  to  be  divested  in  the  event  of 
4iu$,  4030  jjjg  dying  under  twenty-one :  (Ibid,  403.)    In  this  and 

such  cases,  the  legacy  vests  immediately,  sub  modo,  i.  e., 
subject  to  be  divested  upon  the  happening  of  the  con- 
tingency, upon  which  it  is  given  over:"  {Ibid,  404.)  We 
deem  it  it  to  be  unecessary  to  extend  this  opinion  by 
reference  to  other  authorities.  It  seems  to  us  to  be 
Tery  clear  that  by  the  will  of  John  Jackson,  deceased, 
his  four  daughters,  of  whom  Mrs.  Subtlett  was  one, 
took  a  vested  fee  simple  interest  as  tenants  in  common 
in  the  slaves  immediately  on  the  death  of  the  testator. 
It  has  been  adjudged  that  a  vested  remainder  in  slaves 
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aecruing  to  a  fvim  covert  vests  in  lier  busbasd^  so  that  ^^""^^^  *^ 
if  he  survive  the  wife  and  the  particular  eatate  expire  ^"^^^^ 
in  his  lifetime,  he  may  bring  a  suit  in  bis  own  name  to  «• 

recover  them  without  administering  on  the  estate  of  his     Wam>,  a<> 

wife ;  (6  LitL  335;  7  Mon.  216.)    The  husband  has  ac-  ^elT.1a"S  mI 

quired  possession,  and  his  legal  title  is  thereby  iull  and  crubg  to  ajem* 

complete.    From  this  view.  It  results  that  the  slave  be-  the  husband,  and 

ing  the  property  of  Sublett,  was  at  law  liable  to  be  lev-  jf,^^^  JJSS 

led  on  and  sold  by  execution  against  him.  ["  ^^*  lifetime, 

_,  .    .  "        ,  1  ,.        .  1.         I        ,  -  » ne  may  aoe  If  he 

This  IS  not  a  case  where  the  creditor  is  seeking  the  aid  aurTiTe  the  wifq, 
of  a  Chancellor  to  subject  to  his  demands  againstan  insol-  tering  on  her°es« 
vent  orimpronrident  debtor,  property  which  accraed  to  ^^JS.^^\^ 
tlie  debtor  through  his  wife,  nor  is  the  bill  framed  to  meet 
such  a  state  of  case.  In  this  case  the  wife  comes  into  Const 
asking  the  Chancellor  to  prevent  the  creditor  from  exer- 
cising his  legal  remedies  againat  the  husband,  solely  he- 
cause  of  her  supposed  separate  and  exclusive  interest  in 
the  property.    Having  come  to  the  x^nclusion  that  she 
has  no  such  separate  right  in  the  slave  Daniel,  it  follows 
that  the  decree  of  the  Circuit  Court  is  erronoeus. 

It  is,  therefore,  reversed  and  the  cause  .remanded  to 
that  Court  with  directions  to  dismiss  the  complainant's 
bill. 

Wilkins  for  plaintiff;  T^mjiU  arid  Oweiks  for  defend- 
ants. 


Tibbatts,  &c.  vs  Berry,  &c.  Wiu.  CasbT 

Same  v$  Ward,  &c. 

ArPBALS  PSOM  TOM  CaMPBBLL  ClBCVlT.  Ciue  123. 

Witts.    Parties.     Trustees.    Remainders.    Heirs. 

Cbibp  JusTioB  Maeshall  delivered  the  opinion  of  the  Court  SepUmUr  2& 

Thi  County  Court  of  Campbell  county  having  at  its  Die  cmo  stated. 
November  term  1848,  rejected  the  will  of  Gren.  James 
Taylor,  a  writ  of  error  was,  on  the  22d  day  of  March 
following,  sued  out  from  the  Campbell  Circuit  Court  by 
G.  W.  Berry  and  R.  T.  Thornton,  as  trosteei  named  in 
Vol,.  X.  60     , 
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TtMBATn^  4[o.    gaid  wilU  aad  oa  the  12th  day  of  June  following,  a  writ 
BsMT,  &0.     of  error  was  sued  out  from  the  same  Court  in  the  name 
w  of  Ward  and  wife,  and  Foote  and  wife,  and  John  E« 

Wa»p,  ^:  Harris,  both  for  the  reversal  of  the  same  order  of  said 
Cotinty  Court  rejecting  the  will.  But  John  £.  Harris 
having  died  before  any  of  the  proceedings  in  Court,  this 
last  writ  stands  in  the  name  of  the  other  parties.  Up-* 
on  each  writ  a  summons  issued  against  James  Taylor, 
jr.  and  H.  T.  Harris  and  wife,  J.  W.  Tibbatts  and  wife 
^  and  G.  T.  Williamson  and  wife,  being  the  four  heir^  of 

the  decedent  and  the  husbands  of  the  female  heirs.  The 
summons  on  the  second  writ  also  included  the  widow 
of  the  decedent,  and  Berry  and  Thornton,  trustees, 
who  were  plaintif&  in  the  first  writ.  The  summons  in 
each  case  was  executed  on  all  the  persons  named  there^ 
in  except  Williamson  and  Wife,  who  resided  in  Cincin- 
nati, but  who  having  had  due  notice  of  the  proceeding, 
appeared  in  each  case  and  entered  themselves  as  de- 
fendants, and  they  and  Tibbatts  and  wife,  who  were  al- 
so entered  as  defendants,  seem  to  have  been  the  only 
contestants  of  the  will  in  the  Circuit  Court.  A  trial 
was  had  in  each  ease,  and  in  each  case  a  judgment  was 
rendered,  reversing  the  order  of  the  County  Court,  and 
establishing  the  will,  with  the  proper  orders  for  its  be- 
ing recorded  in  the  Circuit  and  County. Courts,  and  a 
judgment  for  costs  against  the  defendants  in  error.  And 
Tibbatts  and  wife  and  Williamson  and  wife  having  ap- 
pealed from  each  of  these  judgments,  the  two  cases 
though  tried  separately  in  the  Circuit  Court,  have  been 
heard  and  submitted  together  in  this  Court,  not  as  ODe 
case,  but  as  two  cases  presenting  substantially  the  sasie 
questions,  except  as  to  the  question  whether  the  respec- 
tive plaintifis  in  the  two  writs  of  error  from  the  Circuit 
Court  to  the  County  Court,  had  such  interest  as  author- 
ized them  to  prosecute  such  writs. 
The  two  cases  on  WelU' Will,  (5 Utt.inZ,and4Mon. 
4iu  ^'befo?e**  a  152,)  and  the  case  on  Singleton's  WiU,  (8  B.  Mm.  340,) 
2?nt^iiri«dictioJ[  *^d  Other  cases  recognize  and  establish  the  principle 
au'^^'^isX^  ^^  ^'^^^^  ^^^  system  for  probate  of  wills,  and  indeed. 
wtiiinitTeaaiai  as  necessarily  flowing  from  it,  the  probate  or  rejection 
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of  a  wlB  by  the  proper  tribunal  having  the  case  regu-    Tiwuw«,Ae. 
larly  before  it,  is  like  a  sentence,  in  rem,  conclusive,     Bbmit*  a*. 
while  it  remains  in  force,  in  the  same  and  in  all  other  vt 

Courts,  and  between  all  persons,  whether  formal  par-  Wabp,  Ac, 
ties  t9  the  record  or  not;  and  that  the  proceeding  for  on^'tT^vawSi 
the  probate  of  wilts  is  in  the  nature  of  a  proceeding  in  ^l  ^^*  TyJ 
reat,  presenting  the  question  of  will  or  no  will,  not  as  in  chancery  uir 
a  mere  question  of  property  which  can  be  effectually  ©f  im  ***^^ 
decided  only  between  the  parties  to  the  record  and 
their  privies,  but  as  an  abstract  question,  the  decision  of 
which  by  a  competent  tribunal,  having  the  question 
properly  before  it,  is  while  it  stands  binding  upon  all 
the  world.  By  whom  and  in  what  manner  this  question 
may  be  presented,  is  a  matter  regulated  by  law.  And 
as  a  will  may  be  prof>osed  for  probate  in  the  County 
Court  by  any  person  interested  in  its  establishment  and 
may  be  contested  there  by  any  one  having  an  opposite 
interest,  and  may  without  contest  and  on  ex  parte  proof 
be  there  esitablished  or  rejected  with  conclusive  effect 
except  so  far  as  the  sentence  is  subject  to  reversal;  and 
as  any  person  interested  against  such  sentence,  wheth* 
er  a  party  to  the  original  record  or  not  is  authorised  by 
the  act  of  1842,  (3  Slat.  Law^  586,)  to  prosecute  a  writ 
^  of  error  from  the  Circuit  Court,  whereby  the  question 
of  probate,  that  is  the  question  of  will  or  no  will,  is 
brought  fully  within  the  jurisdiction  of  that  Court, 
which  is  authorized  to  try  the  case  not  merely  upon  the 
recorS  of  the  County  Court,  but  upon  original  evidence, 
as  if  it  were  a  Court  of  original  jurisdiction,  it  seems 
to  follow  that  if  the  writ  of  error  be  prosecuted  by  a 
competent  party,  and  a  final  decision  of  the  question  of 
will  or  no  will  be  had,  it  must  have  the  same  effect  as 
if  all  parties  interested  on  the  same  side  had  united  in 
the  writ,  and  that  if  proper  parties  for  contesting  the 
reversal  be  also  before  the  Court,  its  sentence,  like  that 
of  the  County  Court,  must  be  conclusive  upon  all  while 
it  remains  in  force,  and  subject  only  to  an  appeal  or 
writ  of  error,  and  to  the  remedy  for  contesting  the  va^ 
lidity  of  a  will  by  bill  in  chancery  under  the  11th  sec^ 
tion  o(  the  act  of  1797.  > 


Digitized  by 


Google 


476  BEN,  MONROE'S  REPORTS. 


•  **•       The  third  section  of  the  act  of  1843,  supray  express- 

BmBMw,  aie.     ]y  provides  that  the  judgment  of  the  inferior  Court 

^*         shall  not  be  reversed  here  because  all  the  persons  in- 

Wabp,  Ae.     terested  in  the  will  were  not  made  parlies  to  the  con- 

CoMt  in  noTto  troversy  in  that  Court.    The  object  of  the  writ  of  er- 

T6T«Tf6  becaoM  ror  being  to  reverse  the  decision  of  the  County  Court, 

ettld  kr°he"wUl  and  to  bring  before  the  Circuit  Court  the  question  of 

UiT  ""^^cJfuStJ  will  or  no  will,  it  is  doubtless  the  duty  of  that  Court  to 

Couit— but  that  ^^^  ^^^^  ^jjat  the  parties  interested  in  maintaining  the 

l3oun       sbould  .    ,i    •  .         /«   i   .  i 

ha^e  all  tha  par-  judgment  shall  have  an  opportunity  of  domg  so,  and 
inaintoinbg^the  that  the  contest  proposed  by  the  writ  of  error  shall  not 
Suit!**^°"  ^*  be  a  merely  pretended  controversy.  But  the  provision 
just  referred  to,  shows  that  it  is  not  necessary  that  all 
persons  interested  in  the  question  should  be  actual  par* 
ties.  And  even  if  the  provision  shoukl  be  confined  to 
those  persons  who  are  interested  in  sustaining  the  will, 
it  corroborates  the  position  above  stated  as  to  the  suf- 
ficiency of  the  writ  of  error  prosecuted  by  any  parly 
interested  in  maintaining  the  will,  and  as  to  the  conclu- 
siveness of  the  sentence,  if  such  writ  be  prosecuted  by 
a  competent  party.  Whether  any  other  persons  vho 
may  be  interested  in  supporting  the  will,  should  be  sum- 
moned upon  the  writ  of  error  prosecuted  by  one  or 
more,  having  such  interest,  may  be  a  matter  within  the 
discretion  of  the  Circuit  Court.  But  if  the  actual  plainti& 
have  an  interest,  and  are  thus  competent  to  prosecute 
the  writ  and  present  the  question,  and  if  the  parties  ap- 
pearing to  be  interested  against  the  will  are  before  the 
Court,  the  proceeding  would  seem  to  be  perfect  in  point 
of  form,  and  such  as  to  authorize  a  decision  conclusive 
upon  all  persons  whether  parties  to  the  record  or  not. 
As  one  writ  of  error  by  a  competent  party  brings  up 
ma^  bS'p?OTe'JS!  ^o  ^^^  Circuit  Court  the  whole  case,  and  presents  the 

ted  by  aa  intar-  question  entire  and  not  divisible  on  the  ground  of  par- 
eited  party  to  the    \  ....  ,         .      .  «     .  .  T.  r 

Circuit  Conrt,  ties  or  their  interests,  and  authorizes  a  decision  which 
ihV  whole  ?ae?-  shall  be  binding  upon  all  interests,  it  must  be  considered 
ao'^wiU,  A  pre-  ^  if  it  were  prosecuted  for  and  by  all  parties  interested 


elndei  a  ■econd  ^q  the  Same  side  as  the  actual  plaintiffs,  and  as,  there- 

writ  by  anothet    ^  ,    ,,  ,  ^         ,    ^  ^  #. 

party  jiiterested  fore,  precluding  any  sub&equent  writ  by  any  other  of 
these  parties,  as  completely  as  it  precludes  one  by  the 


the     same 
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actual  plaintiffs.    The  anomalous  consequences  of  al-    ''^^*»*««>  *«'. 
lowing  two  writs  in  such  a  case,  are  suificiently  iilus-     Bbrry,  dee. 
trated  hi  the  present  records,  which  contain  two  dis-  v^ 

tinct  judgments  reversing  the  same  indivisible  sentence,  — ari>,  dre.^ 
and  two  distinct  mandates  establishing  the  will  and  di- 
recting it  to  be  recorded.  If  the  cases  were  properly 
distinct  so  as  to  admit  of  distinct  trials  and  judgments, 
there  might  have  been  different  testimony  and  a  differ- 
ent result  in  the  two  cases,  and  the  still  greater  anom- 
aly might  have  been  exhibited  of  a  judgment  and  man- 
date affirming  the  sentence  of  the  County  Court  and 
rejecting  the  will,  and  another  mandate  of  the  same 
Court,  rendered  at  the  same  term,  reversing  the  same 
sentence  of  the  County  Court,  and  establishing  the  same 
will  and  ordering  it  to  be  recorded. 

Our  statutory  system  of  probate  does  not  admit  of  The  itaintorr 
such  consequences.  If  the  plaintiffs  in  both  writs  were  tuck™ for  proof 
competent  to  prosecute  a  writ  of  error  to  the  judgment  J^^  a^mu'oAwo 
of  the  County  Court,  they  might  have  been  required  to  Y.^^  °^  e"or  by 

!..«•.  ^T  .  •  .t      diflFereni  persona 

unite  as  plamtifis  in  one  of  the  writs,  or  they  might  having  the  dame 
have  been  consolidated  in  some  form ;  or  if  not,  as  the  px^?or reaction 
trial  and  judgment  upon  the  first  writ   decided  the  ^VcSc^t'court 
whole  case  upon  the  question  of  admitting  the  will  to  c*nnot    diamiaa 
probate,  there  should  have  been  no  trial  on  the  second  brought  bj  com- 
writ.    And  if  under  the  doubts  entertained  as  to  the  Kct"  w\l!2y S^ 
competency  of  the  respective  plaintiffir  to  maintain  a  5?3m[gs"*Uie  first 
writ  of  error  in  the  case,  it  might  have  been  prudent  to  before  uial,  be- 
make  the  final  disposition  of  the  second  depend  upon  is  Vough^^and 
the  final  decision  of  the  question  of  competency  arising  P**^^"*** 
on  the  other,  so  that  there  might  be  a  future  trial  on 
the  second  writ,  if  Ihe  first  were  unavailing,  this  might 
have  been  provided  for  without  the  expense  of  an  ac- 
tual trial.    But  as  the  Court  was  not  bound  to  notice, 
while  one  case  was  before  it,  what  had  been  or  might 
be  done  in  another,  the  course  to  be  pursued  in  the  case 
of  two  writs,  as  above  supposed,  must  in  a  great  meas- 
ure depend  upon  the  movements  of  the  parties,  and  the 
extent  to  which  the  proceedings  in  one  case  are  brought 
to  notice  in  the  proceedings  in  the  other.    And  in  revis- 
ing the  opinions  and  acts  of  the  Circuit  Court,  this  Court 
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TiBBAm,  dee. 

09 

BamKT,  &e. 

Samm 


can  only  see  what  was  in  each  case  before  that  Court 
when  it  acted. 

It  appears  then  that  after  an  ineffectual  motion  by  Wil- 
liamson and  wife  to  remove  the  case  from  the  Campbell 
Circuit  Court  into  the  Circuit  Court  of  the  United  States 
for  the  district  of  Kentucky  on  the  ground  that  they 
were  non-residents  and  the  plaintiffs  in  the  writ  resi- 
dents and  citizens  of  Kentucky^  and  after  a  like  inef- 
fectual motion  by  the  contestants  to  continue  the  case 
on  the  ground  of  the  absence  of  a  witness^  and  of  the 
absence  also  of  the  counsel  who  had  been  engaged  to 
appear  and  manage  the  case  for  the  same  parties,  a  mo- 
tion was  made  in  each  case  by  the  contesting  parties  to 
dismiss  both  writs  of  error^  and  to  dismiss  each^  and 
on  this  motion,  in  each  case,  the  writ  of  error  in  the 
other  case  was  read,  but  no  other  part  of  the  other  record, 
and  the  motion  was,  in  each  case,  overruled.  It  is  now 
contended,  on  the  authority  of  the  cases  of  Carr  vs 
CaOaghanf  (1  Marsh.  22,)  and  Cattleman  vs  Hdmes^  (7 
JIfon.  591,)  that  this  motion  should  have  prevailed. 
The  motion  was  made  solely  on  the  ground  that  the 
two  writs  of  error  could  not  both  be  prosecuted,  be- 
cause the  judgment  being  joint  did  not  admit  of  sev- 
eral writs  of  error,  and  on  the  further  ground  that  the 
plaintifis  having  improperly  sued  out  several  writs,  had 
no  right  to  elect  between  them,  or  to  amend  either  at 
their  option,  and  that  consequently  both  should  have 
been  dismissed.  The  interest  of  the  respective  plain- 
tiffs, authorizing  them  to  prosecute  a  writ  of  error,  is 
not  denied,  but  is  rather  admitted  in  this  argument,  and 
was  not  disproved  on  the  motion.  It  cannot  be  assum- 
ed, in  deciding  on  this  preliminary  motion^  that  none  of 
the  plaintiiS^  were  competent.  Berry  and  Thornton 
are  described  In  their  writ,  as  trustees  named  in  the 
will,  and,  prima  fade^  had  an  interest  under  that  de- 
scription. If  the  plaintiffs  in  the  other  writ  had  no  in- 
terest, their  prosecution  of  a  separate  writ,  furnished 
no  possible  ground  for  dismissing  both  writs.  And  if 
all  the  plaintiffs  are  assumed  to  have  been  competent* 
then  as  the  first  writ  was  maintainable  in  the  name  of 
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the  plaintiflfs  therein,  without  the  addition  of  others, 
the  prosecution  of  a  subsequent  writ  by  other  compe* 
tent  parties  furnishes  no  reason  for  dismissing  the  first 
writ.  The  cases  referred  to  do  not  apply,  because  in 
a  case  of  probate  any  party  interested  may  prosecute 
a  writ  of  error  singly,  although  their  be  other  parties 
interested  on  the  same  side  of  the  question,  but  in  the 
case  of  a  joint  decree  or  judgment  for  money  or  prop- 
erty, the  unsuccessful  parties  have  not  a  right  to  pros- 
ecute separate  writs  of  error.  It  is  true,  that  if  in  the 
present  case,  if  each  writ  is  valid,  both  ooght  not  to  be 
prosecuted,  because  either  being  sufficient  for  the  whole 
case  and  for  all  parties,  there  may  be,  in  addition  to  oth- 
er reasons,  the  same  objection  to  the  prosecution  of 
both  as  to  the  prosecution  of  two  suits  for  the  same 
cause  by  the  same  plaintiff,  but  this  objection  affects  the 
second  suit  and  not  the  first,  and  does  not,  even  at  law, 
prevent  an  election  unless  presented  in  a  particular 
manner. 

If,  on  the  face  of  each  writ  of  error,  it  had  appeared 
that  the  parties  plaintiffs  therein  had  no  right  to  prose- 
cute the  writ  in  which  they  were  plaintifis,  it  might 
have  been  proper  to  quash  or  dismiss  both  writs  on  mo- 
tion, unless  an  amendment  had  been  proposed  by  which 
the  objection  would  have  been  obviated.  And  so  it 
might  have  been  proper  to  dismiss  either  writ  separate- 
ly, if  on  its  face  the  plaintiffs  therein  appeared  to  have 
no  interest  which  authorized  its  prosecution.  But,  as 
already  stated,  the  writof  Berry  and  Thornton  express- 
ly showed  a  prima  facie  interest  in  the  will.  And  al- 
though the  writ  of  Ward,  &c.,  did  not  state  their  con- 
nection with  the  will,  nor  the  character  or  interest 
claimed %y  them,  yet  as  it  did  not  show  that  they  bad 
no  interest,  and  as  their  allegation  that  they  were  in- 
jured by  the  rejection  of  the  will  implied  a  claim  under 
it,  we  think  the  Court  was  not  bound  on  this  prelim* 
inary  motion,  and  in  the  absence  of  all  evidence,  to  as- 
sume that  they  had  no  interest.  It  might  have  been 
proper,  in  point  of  form,  to  state  in  the  writ  of  error 
the  nature  of  tbe  intevest  claimed,  or  the  character  in 
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pears a  defect  of 
rUhlon  the  face 
of  the  writ  of 
error  to  prose- 
cute it,  the 
Court  may  ^tiash 
or  dismiss  it  un- 
less amended— 
yet  if  it  show  no 
right  on  its  lace, 
yet  aver  a  right 
or  interest,  the 
Court  will  not 
dismiss  without 
examining  into 
that  right  II 
might  require  the 
party  to  show 
prima  facie  • 
light. 


Digitized  by 


Google 


4S» 


BEN.  MONROE'S  REPORTS. 


TiBBAnv,  kc.    which  the  plaintifis  sued  out  the  writ,  and  they  might 
Bnur,  iBo.      perhaps  have  ]^en  required  to  amend  the  writ  accord- 
^^"  *ngly,  or  to  show  their  interest.    But  as  this  was  not 

Waki>,  he.  done,  and  as  all  the  facts  on  which  their  interest  and 
right  to  prosecute  the  writ  depend,  were  afterwards 
fully  developed  in  each  case,  we  certainly  should  not 
send  the  case  back  to  be  dismissed  on  this  motion  and 
for  the  formal  defect  in  the  writ  of  error,  if  it  ap- 
pears on  the  whole  record  that  these  plaintiffs  have  an 
interest  under  the  will.  Then,  although  the  other  writ 
showed  prima  facie  an  interest  in  the  plaintiffs  therein 
sufficient  to  prevent  its  dismissal,  yet  as  it  contained  no 
conclusive  evidence  of  that  interest,  and  no  further  ev« 
idence  was  produced  on  the  preliminary  motion  to  dis- 
miss the  second  writ,  it  would  have  been  improvident 
to  dismiss  this  last  on  the  ground  that  there  was  a  pri- 
or writ  by  different  parties,  who  stated  themselves  to  be 
interested,  but  whose  interest  was  not  otherwise  proved 
as  against  the  plaintiffs,  and  who  might  finally  have  fail- 
ed for  the  want  of  sufficient  interest. 

We  do  not  perceive,  therefore,  that  under  any  as- 
sumption which  the  Court  was  bound  to  make  or  could 
properly  make  on  these  preliminary  ^notions,  there  was 
any  error  in  overruling  eitheir  of  the  motions  above  re- 
ferred to.  As  to  which,  we  further  observe,  that  if  this 
proceeding  be  at  all  subject  to  the  rules  applicable  to 
ordinary  cases,  neither  of  the  motions  could  properly 
have  been  made  in  either  case,  except  the  motion  to  dis- 
miss the  particular  writ  then  before  the  Court  for  tnal, 
because  the  parties  to  that  writ  alone  were  before  the 
Court  on  the  motion,  and  the  mere  reading  of  the  oth- 
er writ,  as  between  those  parties,  did  not  subject  it  to 
the  power  of  quashal  or  dismissal. 

It  appears,  however,  that  after  the  will  was  in  each 
The  Court  will  case  fully  proved,  and  without  opposing  testimony  upon 

look  into  ihe  will  .^^        ,    '  ,      ...     ^l^    .,f  ,    ^  •"      \, 

itself  to  see  the  any  pomt  mvolved,  and  while  the  will  was  before  the 
Ue^^coDtcsfSg  C^"r^  showing  the  nature  of  the  trust  to  Berry  and 
Thornton,  and  when  it  had  been  proved  that  the  plain- 
tiff in  the  second  writ  of  error  were  the  daughters  of 
Mrs.  Harris,  a  daughter  and  devisee  of  the  decedent. 
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and  the  question  of  their  inUtesi  Was  depeiiAent  <m  a. 

ooDstructioQofthewill.  The  conteatant  upon  theieiaett     ^*o^  ^* 

and  upon  proof  that  Mrs.  Harris  had  other  children  be*  «• 

sides  the  plaintiffs  in  the  second  writ,  aUd  that  the  two     ^^°>  ^* . 

daughters  of  the. decedent  who  were  contesting  the  will 

had  each  several  children  ]iving,moTed  the  Court  tn  each 

case  to  dismiss  the  ^rit  therein  for  Want  of  hiterest  in 

the  plaintiffs  therein,  and  also  because  the  proper  par* 

ties  were  not  before  the  Court,    And  open  these  dio« 

tionsy  which  were  overruled,  the  question  whether  the 

trustees  in  the  first  case^  and  in  the  second  case  whetb* 

er  the  grand  children  of  the  testator  hftve  any  interest 

under  the  will  was  fully  and  fairly  presented. 

Before  coining  to  the  consideration  of  this  question,  ^j^^f^iecoiS 
which  is  the  real  matter  of  contest  between  the  parties  writ  of   «"«'• 
attempting  to  establish  the  will  and'  those  who  oppose  els  who  wate  dU 
it,  we  remaric  that  the  plamtiffe  in  these  write  appear  to  Jhe  wmf'and  nd 
to  have  sumaioned  all  persons  having  an  apparent  in-  5JJ^ ^ecWcdun^ 
terest  in  opposition  to  the  will,  and*  the  omission  to  der  the  first  writ, 
sutmnon  the  children  of  the  contestants  or  others  who  UmilsS!^^ 
have  the  same  interest  that  the  piatntiiEr  have,  Wias  no 
gvomd  for  dismissing  either  writ,  as  is  evident  not  on- 
ly fmm  the  provision  of  the  statute  already  referred  te, 
but  al^  frc»n  the  nature  atod  effect  of  the  procei^Dg 
as  before  explaiaed.    And  fiirthei*,  altlieugb  wbea  this 
last  matron  was  mad9  a^  to  the  second  writ  of  emuh, 
there  had  been  a  trial  on>  the  first  and  a  judgment  eft* 
tabhshtag  th^  will,  and  thud  in  elflbetftflknihkg  the  righlt 
of  th^  first  phrintifis  to^  pitoseeate  tb^lr  writ*'  aind  al^ 
thmigfa  the plaintift  ia  the  ascend  writ  audi  sdiotheiv 
wtere  6atit]ed  tothe  same^  benefit  fkan*  this  jildgaaettt 
ae  the  actual  plaintifib  in  the  fir^twrit  wei^e^stitt  ndt 
only  was  this  judgm&a£t  appaaled  froiri,  and  its  vaKdUy 
dependent  upon  the  final  decision  df  theqnestionof  the 
interest  of  the  plaintiffs  therein,  hot  in  fact  it  wo^l  not 
shown  in  the  trial  on  the  second  writ,  nor  on  the  final 
motion  to  dismiss  it,  thnt  there  had  been  any  trial  or 
judgment  in  the  first  writ,  nor  indeed  that  it  was  still 
pending.    For  these  reasons  and  because  the  final  mo- 
ttens  to  dismiss'  weore  made  ea)presa(y  on  the  spctoml 
VoiH  X.  61 
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^1,  &o.  grounds  of  defect  of  parties  and  of  want  of  interest  in 
Btot,  id.     the  plaintiffii  respectively,  the  first  of  which  has  been 

v$  disposed  of,  the  only  remaining  question  on  the  final 

— ^^!^ — —  motions  to  dismiss  is,  whether  the  respective  plaintiflii 


had  such  interest  as  authorized  them  to  prosecute  a 

writ  or  writs  of  error. 
The  statute  (S  Stat.  Law,  586,)  does  not  define  the 
isSf  'allowing  "^^^^^^re  or  extent  of  the  interest  which  may  be  requisite 
y"t«  .  ^L  ®"°'  or  sufllcient,  but  enacts  that  any  person  interest^  may 

from  the  County  .       i.  i    ^  .        ^      .  . 

to  the  circait  prosecute  a  writ  of  error  or  appeal  from  the  decision 
■es^'docs^ot  de"  ot  a  County  Court  refusing  or  granting  probate,  &c.  It 
JrthJ**  kiiwt  "^  suflScient  if  the  plaintiflfe  have  any  interest.  And  the 
which  the  plain-  Court  must  use  its  power  over  the  proceeding  to  pre- 
tK  provisions  of  vent  a  party,  having  but  little  interest,  from  betraying 
Jeotionl^ii?  al-  or  sacrificing  the  rights  of  other  parties  having  a  much 
ToTor  appeal  by  8^^^^^^  interest  on  the  same  side.  We  proceed  then  to 
MyperBonint^r-  enquire,  first,  as  to  the  plaintiffi  in  the  first  writ  of  er- 
ror, and  then  as  to  the  plaintiffs  in  the  second  writ, 
whether  they  have  any  interest  under  or  in  the  will, 
which  authorized  them  to  proceed  by  writ  of  error,  to 
have  it  admitted  to  probate. 

By  the  seventh  clause  of  the  will,  a  large  tract  of 
land  is  devised  to  the  testator's  three  daughters,  to  be 
equally  divided  between  them,  and  they  to  have  the  sole 
and  exclusive  use  and  benefit  of  the  same  and  the  rents 
thereof  during  their  natural  lives,  and  at  their  decease 
to  go  and  descend  to  their  heirs  forever.  If  his  said 
daughters  desire  it,  120  or  150  acres  of  this  land  is  to 
be  laid  off  into  lots  and  sold  and  conveyed  in  fee  or 
perpetual  lease  as  they  may  choose,  and  to  effect  this 
object  the  Circuit  Court  may  appoint  a  trustee,  &c.  In 
the  second  clause  of  the  second  codicil  the  seventh 
clause  is  referred  to,  and  the  testator  revoking  the  pow- 
er therein  given  to  the  Court,  appoints  W.  J.  Berry  and 
R.  T.  Thornton  trustees,  and  directs  them  to  lay  off 
900  acres  on  Licking  river,  adjoining  the  town  of  New- 
port, as  an  addition  to  the  town — that  they  shall  lease 
out  one  half  of  the  property  for  fifty  years  or  for  a  dif- 
ferent term  if  they  deem  it  best  and  most  profitable  to 
testator's  heirs-^-at  the  expiration  of  the  leases  the 


Digitized  by 


Google 


SUMMER  TERM  1850. 


48t 


property  to  revert  to  such  of  testator^s  children  or 
their  heirs,  to  whom  the  same  may  have  been  assigned 
by  said  trustees-^who  are  to  divide  the  leases  between 
the  three  daughters,  and  at  the  expiration  of  the  leases^ 
the  title  to  vest  in  the  heirs  of  the  daughters  to  whom 
the  leases  were  assigned.  The  other  moiety  of  said 
ground  or  lots,  the  trustees  are  to  sell  and  convey  to 
the  purchasers — the  sale  to  be  on  such  terms  and  con- 
ditions as  like  sales  are  made — ^^Hhey,  the  said  trus- 
tees, holding  the  legal  title  to  the  property  until  the 
same  is  paid  for  in  full."  The  funds  arising  from  such 
sales  the  trustees  are  to  invest  in  improved  or  produc- 
tive property  in  Newport,  Cincinnati,  or  Covington, 
yielding  a- fair  rent,  or,  if  the  daughters  prefer  it,  they 
may  have  houses  for  rent  erected,  &c.  A  subsequent 
clause  requires  that  the  property  acquired  and  purchn* 
sed  by  the  trustees  from  the  above  described  fund,  they 
are  to  divide  equally  between  the  testator's  three  daugh- 
ters, ^*who  are  to  have  and  to  hold  the  same  during 
ihelt  natural  lives,  and  to  receive  the  rents  and  profits 
thereof,  and  at  their  death  the  remainder,  in  fee,  to  vest 
in  their  heirs  forever,  and  the  said  trustees  are  to  cause 
the  titles  to  be  made  in  this  way  to  them.**  An  interme- 
diate clause  provides  that  such  trustees  shall  receive 
from  the  proceeds  of  the  sales  of  said  property  a  fair 
compensation  for  their  services  in  laying  out,  selling, 
leasing  and  building  on  it,  and  are  to  keep  an  accurate 
account  of  expenses,  &c. 

It  would  seem  from  the  direction  that  the  trustees 
should  hold  the  legal  title  to  the  land  or  lots  sold  by 
them  until  payment  of  the  purchase  money,  that  the 
testator  considered  the  title  to  be  in  them.  And  as  it 
would  be  more  convenient  and  more  intelligible  to  pur- 
chasers that  the  title  should  be  in  the  trustees,  who 
were  to  sell  and  convey  the  lots,  than  that  it  should  be 
in  married  daughters  of  the  testator,  but  to  be  sold  and 
conveyed  by  the  trustees,  we  think  it  highly  probable 
that  he  intended  t^  put  the  title  in  the  trustees.  It 
would  certainly  not  be  a  strained  construction  of  the 
words  *nhey  holding  the  legal  title,"  to  consider  them 
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Tmfsm,  4£.    ^^  sufficient  toother  with  the  appointment  of  the  trot- 

3n^  6ie.      tees,  to  inTest  them  with  the  title.    But  although  we 

m  might  be  inclined  to  the  opinion  that  this  construction, 

^*°'  ^^     conforming  to  the  powers  and  duties  of  the  trustees, 

would  meet  the  probable  intention  of  the  testator,  we 

do  not  suppose  that  the  trustees  cannot  be  otherwise 

interested  in  the  will,  than  by  having  the  legal  title  of 

the  land.    Gonceding  that  they  have  not  the  legal  title, 

and  therefore  have  no  legal  interest  in  the  land  itself, 

have  they  not  an  interest  in  the  wilU  and  in  the  ques* 

tton  of  its  rejection  or  establishment? 

They  are  trustees  appointed  by  the  testator  to  exe- 

Tnntecs  appoin-  cute  and  carry  out  his  will  in  a  very  important  matter. 

Jmporunrmwis  They  are  to  lay  off  200  acres  of  land,  presumed  to  be 

S*  i"e?eS?'^  M  ^^^y  valuable,  into  town  lots,  one  half  to  be  leased  by 

may  prosecute  a  them  for  louff  terms,  and  they  are  to  divide  the  leases 

WTit  of  error  or    ,  ,        ,  ,         ,  •^-  _,  .,,,., 

appeal  from  a  de-  between  the  three  daughters,  &c.  The  other  half  they 
Couoty  Court  a*  ^^e  to  Sell,  and  the  proceeds  are  to  be  invested  by  them 
ly^of  the  wiu!^^'  '^  Other  city  or  town  property,  (except  so  far  as  the 
daughters  may  desire  it  to  be  expended  in  the  erection, 
for  rent,  of  buildings  by  the  trustees  on  their  lots,  &c.,) 
and  the  trustees  are  to  cause  the  title  to  the  property, 
acquired  by  this  fund,  to  be  so  made  that  the  three 
daughters  between  whom  it  is  to  be  divided,  are  to  have 
and  to  hold  the  same  during  their  natural  lives,  and  to 
receive  the  rents  and  profits  thereof,  and  at  their  death 
the  remainder  in  fee  to  vest  in  their  heirs  forever. 

These  200  acres  may,  it  is  true,  form  a  small  part  of 
the  very  large  estate  disposed  of  by  the  will,  and  it 
would  seem  that  a  portion  of  the  2()0  acres  was,  after 
the  date  of  will,  conveyed  by  the  testator  to  W.  J. 
Berry,  one  of  these  trustees,  in  trust  for  purposes  sub- 
stantially similar  to  those  in  the  will.  But  even  the  re^ 
mainder  is  presumed  to  be  very  valuable.  But  howev- 
er this  may  be,  and  whether  the  trust  extended  to  the 
whole  or  to  a  part  only  of  the  estate  devised  by  the 
will,  the  question  of  interest  in  the  trustees  is  the  same, 
and  it  seems  to  us  they  have  an  ii^terest  in  the  will 
which  authorizes  them  to  prove  it,  if  not  for  their  owa 
benefit,  for  that  of  others,  whose  rights  and  interest  it 
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is  their  duty  to  protect  by  the  express  terms  of  the 
trust.  Stippose  the  trust,  as  expressed  in  the  will,  had 
^  extended  to  the  whole  of  the  testator's  real  estate, 
whether  great  or  small,  and  that  his  daughters  being 
his  only  heirs,  had  had  no  children  at  the  time  of  his 
death  but  were  then  married,  it  might  be  that  the 
daughters  and  their  husbands  being  opposed  to  the  will, 
it  mig^tbe  rejected  In  the  County  Court  at  their  desire 
or  for  want  of  proof;  what,  in  such  case,  is  to  become 
of  the  interest  intended  to  be  secured  to  the  expected 
issue  of  these  daughters?  Have  the  trustees,  who  are 
to  sell  the  land  and  invest  the  proceeds  in  other  land  to 
be  so  conveyed  that  at  the  death  of  the  daughters,  the 
title  shall  vest  in  their  heirs,  a  right  to  abandon  this  du- 
ty expressly  enjoined  on  them,  and  to  sacrifice  the  in- 
terests specially  committed  to  their  protection,  at  the 
will  of  the  heirs  who  have  a  counter  interest?  Nay, 
the  question  is  whether  they  must  abandon  this  duty 
and  suffer  the  interests  committed  to  them  to  be  thus 
annihilated,  because,  or  when  the  pe]*son  whose  inter- 
est is  intended  to  be  secured  by  the  will  are  not  in  be- 
ing? Surely  there  must  be  some  person  authorized  to 
sustain  the  will  of  the  testator,  and  to  preserve  and  te 
protect  the  interest  intended  to  be  thereby  created  and 
secured ;  and,  in  the  case  supposed,  the  trustee  appoint- 
ed for  the  very  purpose  of  carrying  out  the  will  in  this 
respect  must  be  authorized  to  maintain  the  will  itself^ 
which  is  the  foundation  not  only  of  his  power  and  du- 
ty, but  of  the  rights  and  interests  for  the  sake  of  which 
the  power  and  duty  are  created.  He  Is  trustee  of  these 
powers  and  rights  and  interests,  not  indeed  for  his  own 
benefit,  but  for  the  benefit  of  others.  And  although  he 
may  have  no  direct  interest  in  any  visible  part  of  the 
estate  or  its  proceeds,  nor  any  personal  pecuniaiy  in- 
terest in  the  trust,  he  represents  and  in  effect  holds  the 
interests  of  others  which  it  is  his  duty  to  maintain,  and 
which  depend  for  their  existence  on  the  establishment 
of  the  will.  We  think  that  such  a  trust  is  itself  an  in- 
terest in  the  will,  or  in  the  question  of  will  or  no  will, 
vhlob  aatboitea9  the  tnistee  to  pirov*  the  will  aod  to 


va 

BmnHT,  4if. 

Saks 

vs 
Wako,  dre. 


Digitized  by 


Google 


486  BEN.  MONROE'S  REPORTS. 


TiBBATTt,  Ac.    prosecute  a  writ  of  error  to  reverse  an  order  rejecting 
BkrutI  &c.      it.     And  the  principle  is  the  same,  whether  the  intend- 
^^  ed  beneficiaries  of  the  trust  are  in  being  or  not,  and 

Wabp,  &c.  especially  when,  although  there  may  be  persons  in  be- 
ing, who,  in  the  existing  state  of  things  would  be  en- 
titled,  it  is  uncertain  whether  they  are  the  persons  who 
will  be  entitled  in  the  event. 

An  interest  is  also  claimed  for  the  trustees  on  the 
TruBiceswhoare  ground  of  the  direction  that  they  shall  be  compensated 
cute  an  irapoTt-  for  their  services,  &c.,  out  of  the  proceeds  of  the  sales 
ef  bV  e'wiirand  to  be  made.  And  this  claim  seems  to  be  sustained  by 
who  are  lo  be  ^j^^  decision  of  Lord  Eldon  in  the  case  of  Ellison  vs 

paid  lor  tncir  ser-  ,,-  .  .11 

▼ices,  are  such  Airy,  (1  Vesey,  STf  115,)  where  it  was  determmed  that 

ions  M  may  p?o-  such  a  direction  was  a  legacy  to  the  trustees.    But  we 

"rTo^Vppeaf  do  not  deem  it  necessary  to  place  the  right  on  this 

from  a  judgment  ground,  when  there  is  a  broader  and  more  satisfactory 

jecting  the  will:  one  in  the  nature  of  the  trust  and  in  the  interest  com- 

1  KM.'ir?ii5T  mitted  to  the  trustees.    And  we  will  not  assume  that 

these  interests  would  or  could  be  altogether  defeated 

by  the  right  of  the  daughters  to  have  houses  erected, 

&c. 

We  are  of  opinion,  therefore,  that  the  final  motion 
to  dismiss  the  writ  of  error  of  the  trustees  for  want  of 
interest,  was  properly  overruled.  And  the  question 
arises  as  to  the  interest  of  the  plaintiflfs  in  the  second 
writ  of  error.  The  will  contains  many  devises  of  land 
to  the  three  daughters,  either  separately,  or  to  be  equal- 
ly divided  between  them,  and  using  the  general  terms, 
to  have  and  to  hold  during  th<»ir  natural  lives,  or  to  re- 
ceive the  rents  and  profits  during  their  natural  lives, 
and  at  their  death,  remainder  to  their  heirs  forever;  or 
at  their  death,  the  title  to  vest  in  their  heirs  for  ever  or 
in  fee.  It  is  contended  that  under  these  devises  and 
others  substantially  like  them,  the  fee  simple  vests  in 
the  first  devisees  (the  testator's  daughters)  by  the  rule 
in  Shelly's  case,  and  that  their  husbands  have,  there- 
fore, no  interest  in  the  will.  Or,  that  if  this  be 
not  so,  and  if  the  remainders  can  be  kept  separate  so 
as  to  vest  in  the  heirs,  as  purchasers,  at  the  death  of 
their  mothers,  respectively,  still  the  two»  female  plain- 
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tifisy  though  daughters  and  bein  apparent  of  Mrs.  Har* 
ris,  one  of  the  devisees  for  life^  are  not  her  heirs  while 
she  livest  and  may  die  before  her,  so  as  never  to  be  en* 
titled  undei*  the  will.  But  the  same  might  be  said  of 
all  of  the  present  heirs  apparent  of  each  of  the  daugh« 
ters.  And  if  the  argument  is  sufficient  to  defeat  the 
writ  of  error  in  the  name  of  two  them,  it  would  seem 
to  be  entitled  to  the  same  effect  if  all  of  them  were 
plaintiffs.  And  the  consequence  would  be  that  if  their 
parents  and  the  executors  desired  or  acquiesced  in  the 
rejection  of  the  will,  there  would  be  nobody  competent 
to  prosecute  a  writ  of  error  for  its  reversal,  at  any  rate 
until  the  death  of  the  devisees  for  life,  which  might  not 
occur  for  fifty  years,  when,  by  the  loss  of  evidence  or 
other  circumstances,  the  proof  of  the  will  might  be- 
come impossible,  and  when  owing  to  intermediate  dis- 
positions of  the  property,  the  devises  in  remainder 
might  be  frustrated  or  greatly  obstructed.  To  these 
views  might  be  added  others  of  a  similar  tendency,  such 
as  relate  to  the  desirable  certainty  in  titles  to  lands, 
and  the  prdpriety  and  policy  of  a  speedy  determination 
of  the  question  of  will  or  no  will;  and  also  the  express 
and  short  limitation  of  the  time  for  prosecuting  a  writ 
of  error  to  a  judgment  of  the  County  Court  reje<;^ting 
or  admitting  the  will.  And  it  is  by  no  means  certain 
that  if  the  remainder  to  the  heirs  be  construed  to  make 
them  purchasers,  the  heirs  apparent  should  not  be  con- 
sidered as  having  such  aB  interest  in  the  establishment 
of.  the  will,  even  though  they  may  have  no  vested  in- 
terest in  the  estate  itself,  as  would  authorize  them  to 
prosecute  a  writ  of  error  in  the  case. 

But  there  are,  in  our  opinion,  certain  devises  in  the 
will  which,  either  by  explaining  the  other  devises,  or 
by  their  own  direct  operation,  do  show  that  the  children 
of  the  testator's  daughters  have  a  vested  interest  in  a 
considerable  portion  of  the  estate,  or  do  give  such  in- 
terest  in  particular  parts  of  it,  and  if  they  have  such 
interest  in  any  portion  of  the  estate,  that  is  sufficient* 
The  29th  section  of  the  will,  after  providing  that  the 
testator's  daughters  might  set  off  to  their  sons,  on  ar- 
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rival  at  age  and  to  their  daughters  on  marriage,  one  hidf 
of  the  estate  to  which  such  grandchild  would  be  enti- 
tled on  the  death  of  the  mother,  which  portion  should 
not  be  subject  to  division  on  the  mother's  death,  says 
^  that  the  remaining  half  of  the  estate  devised  to  his 

daugters,  as  aforesaid,  will  go  to  their  children  in  fee 
at  their  demise,  and  provides  that  should  any  of  his 
daughters  have  a  child  after  the  advancement  made  as 
above,  then  such  after  born  child  or  children  shall  have 
their  full  portion  of  the  estate  given  to  my  daughters 
to  be  tak^n  out  of  the  part  remaining  in  his  daugh- 
ter's hand  until  her  death.  And  then  follows  this  ex- 
plicit declaration:  "The  intention  is  that  all  my  grand- 
children shall  have  an  equal  share  of  their  mother's  es- 
tate, except  John  Harris,  who  is  provided  for  in  this 
will." 

This  section  is  justly  relied  on  as  showing  clearly 

Indctcrminini?  the  intention  of  the  testator  not  only  that  his  daughters 

i^f**  wmi'"*^'ih2  should  have  no  greater  interest  than  for  life  under  the 

whole  should  he  devises  referred  to,  but  that  his  grandchildren  the  ehiU 

considpred,    and  *        r     t  i         iiiii 

if  possible, effec I  dren  oi  esch  of  those  daughters  should  have  among 
Sho?e  will.  ^  ^  them  at  the  death  of  their  respective  mothers,  equal 
shares  of  the  estate:  that  is  the  property  devised  to  the 
mother  for  life.  And  it  is  contended  that  if  the  section 
does  not  itself  give  an  interest  to  the  grandchildren, 
the  explicit  declaration  of  intention  contained  in  it, 
must  control  the  construction  of  the  devises  to  which 
it  refers,  and  that  as  it  shows  that  by  the  heirs  of  his 
daughters,  the  testator  meant  their  children,  therse  de^ 
vises  should  be  construed  as*  giving'  the  estatef  to  the 
daijghters  for  life,  remainder  to  thet^  children  in  feew 
And  that  as  they  had  children  at  the  date  of  the  wilU 
and  of  the  testator's  death,  the  remainder  vested  at  the 
Jatter  period  in  such  of  the  children  as  were  then  liv- 
ing, subject  to  open  and  let  in  those  who  should  after- 
wards  be  born. 

Such  a  construction  of  the  devises  would  repel  the 
application  of  the  rule  in  Shelly's  case,  if  it  should  be 
otherwise  applicable  as  an  existing  rule.  And  we  should 
be  of  opinioD  that  the  devises  under  thit  constroetfon 
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vould  give  a  vested  interest  as  contended  for,  or  at  T«»act»,  *o* 
least  an  actual  interest,  wh'ith  is  sufficient.  But  as  this  Btoit,  ao* 
is  not  a  suit  for  property  but  a  proceeding  to  establish  v§ 

a  will,  and  the  question  now  is  not  as  to  the  extent  of  Wakp,  Ae, 
the  interest  of  the  plaintiffs  in  the  writ,  but  as  to  the 
existence  of  any  interest,  the  necessity  of  going  into 
the  general  question  as  to  the  construction  and  ef« 
feet  of  the  devises  referred  to,  is,  in  our  opinion,  obvi- 
ated, if  not  by  the  specific  directions  in  the  second 
clause  of  the  second  codicil,  as  to  the  conveyances  their 
provided  for,  at  least,  by  the  specific  devise  contained 
in  the  sixteenth  section;  in  which,  after  various  direc-  ^ 

tioBs  and  dispositions  relating  to  his  ferries  across  the 
Ohio,  &c.  the  testator  says:  ''My  children  are  to  have  the 
rents  and  profits  of  said  ferries  during  their  natural  . 
lives  for  their  separate,  sole,  and  exclusive  use  and  ben-  ^ 

efit,  and  at  their  deaths  the  same  is  to  vest  in  their  chil- 
dren, the  children  of  my  son  Jan>es  to  have  one  fourth 
part  of  said  ferries  at  his  death." 

There  is  no  devise  of  the  ferries  or  the  profits  thereof  Thoushadejisee 
to  the  daughters  and  their  heirs,  but  a  devise  of  the  mty  pos^biy  bo 
profits  (or  say  of  the  ferries)  to  the  daughters  for  life,  t^^nx^tnuil 
to  vest,  at  their  respective  deaths,  in  their  respective  yei  ®***,*''**  J" 
children.    It  cannot  be  more  than  a  devise  to  the  daugh-  tfed^ls  deTiaee, 
ters  for  life,  remainder  to  their  children  respectively.  !!JS  ^of  c*rroi*or 
Under  this  devise  we  are  of  opinion  that  the  remain*  a6cSUr6fusi4 
der  vested  in  the  children  of  the  daughters  who  were  to   record    the 
alive  at  the  testator's  death,  and  in  all  who  might  be 
aftewards  born,  at  the  moment  of  their  birth ;  and  that 
however  the  remainder  in  the  living  children  might  be 
affected  by  subsequent  events,  as  their  own  death  or  the 
birth  of  other  children,  it  was  an  interest  which  author- 
ized the  prosecution  of  the  writ  by  any  of  them.    As 
to  the  vestjng  of  the  remainder  on  the  death  of  the  tes- 
tator, the  case  of  Turner  vs  Patterson^  (5  Dana^  296,) 
and  the  authorities  there  cited,  and  to  which  others 
might  be  added,  are  referred  to  as  expressly  in  point. 

There  was  no  error,  therefore,  in  overruling  the  mo- 
tion to  dismiss  this  writ  for  want  of  interests  in  the 
plaintiffs. 

Vol.  X.  «a 
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TkiBAm,  «e»       '^g  ^o  the  other  preliminary  motions  first  above  sta- 

BwT,  aco.     tedy  bu^  little  need  be  said.    The  attempt  to  transfer 

«t  the  case  to^the  Federal  Court  had  no  plausible  ground 

^^*°'  ^*^'     to  sustain  it.    The  12th  section  of  the  act  of  Congress 

uSS  o7^o\!il}  «f  I'J'SS,  to  establish  judicial  Courts  of  the  United  States, 

Congress  of  1783  does  not,  iQ  our  Opinion,  authorize  the  removal  of  a 

does  not  tuihor-        ,  .  jT  , 

he  the  transfer  suit  in  its  progress  from  the  inferior  to  the  superior  or 

ffreu  from  an  in-  appellate  tribunals  of  the  State,  and  we  think  it  has  no 

Woi^Com  o"ihe  appHcation  to  this  proceeding  for  the  probate  of  a  will. 

Stale,    to    the  And  if  it  Were  applicable  to  the  case,  the  fact  that  the 

Federal- Courts,       ,«,,'-  ^ «-  • 

nor  do  its  Drori-  plaiotins  in*the  writ  of  error  were  citizens  of  Kentucky, 
ni?"  ca*se»/ nor  ^^^d  that  two  only  of  several  defendants  were  citizens 
«n  Te^pmies!  ^^  another  State,  does  not  bring  the  case  within  the 

r'ainiiflrs  or  de-  act,  because  all  of  the  defendants  are  not  citizens  of  an- 
'nd«nt»,  are  not  '•      ^  __,  .  ,  ,  , 

eitiMnsofdiffei*  Other  State.  The  petition  seems  to  apply  to  the  case 
•41  ittea.  ^j.  ^1^^  trustees  alone,  as  it  contains  no  statement  that 

the  plaintiffs  in  the  other  writ  were  citizens  of  Ken- 
tucky. In  any  view  of  the  case,  the  petition  was  prop- 
erly denied. 

«  The  motion  for  a  continuance,  so  far  as  it  was  foun- 
ded on  the  absence  of  a  witness  was  properly  overruled, 
because  it  does  not  show  that  the  witness  would 
have  proved  any  thing  advantageous  to  the  party  ask- 
ing the  continuance,  nor  does  it  state  what  he  would 
prove;  and  it  does  not  show  a  sufficient  excuse  for  not 
having  summoned  him.  He  was,  moreover,  a  co-plain- 
tiff in  one  of  the  writs,  and  if  present,  could  not  have 
been  made  a  witness  without  the  consent  of  himself 
and  co-plaintiff.  True,  he  was  a  subscribing  witness  to 
the  original  will.  But  it  was  proved  by  two  other  sub- 
scribing  witnesses.  And  not  having  been  used  as  a 
witness  in  proving  the  will,  the  fact  that  he  attested  it 
could  not  give  a  right  to  make  him  a  witness  in  his  own 
case.  But  the  other  reasons  are  deemed  sufficient  to 
justify,  in  each  case,  the  refusal  of  the  continuance  on 
account  of  his  absence. 

As  to  the  absence  of  one  of  the  counsel,  who  had 
been  employed  to  contest  the  will,  or  the  nght  of  the 
plaintiffs  in  the  writs  of  error.  It  cannot  be  admitted 
that  when,  as  in  this  case,  competent  counsel  praetii- 
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ing  In  the  Court  are  present  when  a  case  is  called  in    T«ttMn»,iic 

which  they  are  engaged,  the  absence  of  a  distant  Qot^^  Bmbmy,  Acl 
sel,  though  caused  by  misfortune,  is  a  conclusive  ground 
for  coutinaing  the  case.  The  question  of  continuance 
must,  under  such  circumstances,  rest  in  the  80und«dis« 
cretion  of  the  Judge,  and  we  cannot  say  it  was  abused 
in  the  present  case.  Having  thus  traveled  through  all 
the  decisions  upon  the  various  motions  made  in  the 
Circuit  Court,  and  found  no  error  which  sliould  produt^e 
a  reversal.  We  are  of  opinion  that  although  upon  put* 
ting  the  two  records  together,  as  presented  in  this 
Court,  the  first  trial  and  judgment  seem  to  present  a« 
sufficient  objection  to  the  record ;  yet  as  the  proceed- 
ings  in  the  first  case  were  not  introduced  into  ^he  se- 
cond, and  as  upon  each  record  take?  separately,  it  ap« 
pears  that  the  will  was  properly  admitted  to  record  as 
the  will  of  James  Ta3'lor,  deceased,  which  Is  the  whoKe 
effect  of  both  judgments,  except  as  to  the  costs,  we  do 
not  perceive  that  the  plaintifis  in  this  Court  were  or 
are  prejudiced  by  the  two  judgments  except  as  to  the 
costs.  It  appeared,  indeed,  from  the  will  that  Berry 
and  Thornton,  as  trustees,  had  an  interest  in  the  vi^ill 
which  authorized  them  to  prosecute  a  writ  of  error, 
but  the  fact  that  they  had  in  fact  sued  out  one  was  on- 
ly shown  in  the  second  case  on  the  prelimiiiary  motion 
to  dismiss  the  second  writ.  And  even  if  it  be  supposed 
to  be  a  part  of  the  case  on  the  trial  under  the  second 
writ,  or  might  be  considered  in  determining  the  pro- 
priety of  the  judgment,  there  being  no  proof  of  the 
proceedings  under  it,  we  do  not  see  that  it  was  neces* 
sarily  entitled  to  any  effect  in  preventing  a  trial  or  up- 
on the  question  of  costs.  We  observe,  also,  that  there 
is  no  assignment  of  error  questioning  the  judgment  for 
costs. 

Then  as  in  each  case  the  will  was  fully  proved,  there 
seems  to  be  no  ground  apparent  in  either  record  for  re- 
versing the  judgment  and  orders  therein.  The  judgment 
in  each  case  is,  therefore,  affirmed.  But  as  it  appears 
to  this  Court  upon  the  two  records  submitted  and  argu- 
ed together  that  both  judgments,  so  far  as  they  reverse 
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the  judgment  of  the  County  Court  and  establish  the 
will  and  order  it  to  be  admitted  to  record,  are  for  the 
same  thing,  we  think  it  proper,  in  order  to  avoid  fur- 
ther anomaly  and  to  prevent  unnecessary  costs,  to  di- 
rect in  the  mandate  of  affirmance  thnt  the  will  be  re- 
corded in  the  Circuit  Court  but  once,  and  that  there  be 
but  one  mandate  to  the  County  Court. 

Robertson  and  Harlan  for  plaintiffs;  Morekead  Sp  Sle- 
venson^  Robinson  ^Johnson  and  Loughborough  for  plain- 
tiffs. 


Chahcery. 
Cmse  123. 

SeptgnibeT  12. 
The  ease  stated. 


Bourne  v$  Wooldridge,  &c. 

Error  to  thr  Christian  CrRcurr. 

Set-off. 
JvDOB  Graham  delivered  the  opinion  of  the  Court 

On  the  27th  September,  1848,  a  note  was  executed 
by  the  defendants  payable  to  Bourne  or  order  for  one 
hundred  and  twelve  dollars,  to  be  paid  on  the  25th  De- 
cember following.  After  its  maturity  an  action  of  debt 
was  brought  upon  it  in  the  name  of  Bourne  "for  the 
use  of  himself  and  his  partner  in  his  business,  S.  H. 
Moseby,  who  sues  for  the  benefit  of  Price  &  Gowan.** 
The  defendants  filed  a  plea  of  set-off,  in  which  they  set 
up  two  notes  for  fifty  dollars  each,  dated  1 1th  of  March, 
1845,  one  due  at  one  year  and  the  other  at  three  years 
from  said  date.  That  these  notes  were  by  the  payee, 
Colglazer,  assigned  to  Ford,  and  by  Ford  to  the  de- 
fendants in  June  1848,  They  also  charge  a  further  in- 
debtedness from  Bourne  to  them  for  goods,  &c.,  to  the 
amount  of  $100,  &c.,  and  these  several  sums  being  due 
and  unpaid,  they  offer  to  set-off,  &c.  To  this  plea  the 
plaintiff  filed  a  replication,  which,  in  substance,  alleges 
that  Bourne  &  Moseby  were  partners  in  the  business 
of  cabinet  work ;  that  the  defendants  purchased  from 
said  firm  cabinet  work,  commonly  called  household  fur- 
niture, the  property  of  the  firm,  which  at  the  time  of 
the  purchase^  sale,  and  delivery  thereof^  was  known  by 
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the  defendants  to  be  the  property  of  s^d  firm,  but  by  ^m 

their  contrivance,  the  note  sued  upon,  was  made  paya-  '"'*^*— 

ble  to  Bourne  alone  instead  of  being  executed  to  the 
firm ;  that  the  plaintiff  was  ignorant  of  this  fact  until 
two  months  afterwards,  when,  after  it  had  been  passed 
to  Price  &  Gowan  in  payment  of  a  debt  due  to  them 
from  the  firm  of  Bourne  &  Moseby,  he  discovered  it 
was  made  payable  to  himself  alone.  To  this  replica- 
tion the  defendants  demurred,  and  the  Court  having 
sustained  the  demurrer,  the  plaintiff  has  brought  the 
case  to  this  Court  for  revision. 

The  plaintiff's  declaration  omits  a  formal  averment 
of  promise,  &c.,  but  is,  we  think,  suflicient  in  substance. 
The  decision  of  the  case  must,  therefore,  turn  upon  the 
question  of  the  sufficiency  of  the  replication  to  the 
plea  of  set-off.  If  this  note  had  been  made  payable  to 
Bourne  «fe  Moseby,  it  could  not,  and  we  suppose  would 
not,  be  insisted  that  the  separate  demands  of  the  de- 
fendants subsisting  against  one  only  of  the  firm,  could 
at  law  be  plead  as  sets-off  against  the  debt  due  to  the 
firm.  We  need  not  cite  authorities  to  sustain  this  prop- 
osition. But  as  the  note  is  made  payable  to  Bourne, 
and  not  to  the  firm,  and  the  set-off,  as  plead,  would  be 
a  good  bar  against  him,  in  the  absence  of  other  facts, 
to  avoid  the  ofi-set,  are  the  facts  relied  on  in  the  repli- 
cation suflicient  to  avoid  the  effect  of  the  plea? 

It  has  heretofore  been  decided  by  this  Court  that  in  Anotewatmadr 
such  case  the  plaintiff  may  reply  that  he  is  not  the  par-  payable  to  one  of 

1  /•   .   11       .  ,    .         •         ,  1    .  .  *    a  fi"n  for  pari- 

ty beneficially  mterested  in  the  demand  m  suit,  and  nership  property 

that  others,  for  whose  use  the  action  was  prosecuted,  pasUd  loTcr^ed- 

had  an  interest  and  equity  in  the  demand  for  which  fo°/w^o«ebc^efit 

suit  was  brought  prior  in  time  to  the  accrual  of  the  de-  ^hc    ■"^*- ^" 

mand  plead  as  a  set-off:    (1   Marsh.  487;  3  Mon.  19.)  plead  of   noie» 

In  the  case  now  before  us  it  seems  from  the  plea  that  fi'*of  '[ue^noie 

the  sets-off,  or  at  least  the  notes  plead,  were  the  prop-  d°bt*''iSd^/c^^^^^ 

erty  of  the  plaintiff  and  accrued  to  him  before  the  date  t'ation,    seitmg 

r    t  .  .  ,  .^    .       ,   ,  .1  out  the  fact  that 

of  the  note  m  suit,  and  if  the  debt,  at  the  date  or  exe-  the  note  waa  by 
cution  of  the  note,  had  been  in  fact  the  property  of  ^tde  payawiT^ 
Bourne  only,  we  suppose  that  no  subsequent  arrange-  ^h*en°ft  wu  gS^ 
ment  made  by  him,  could  have  defeated  their  right  to  en  for   partner- 
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BovBJTB  ihe  set-off  plead.  Such,  however,  is  not  the  state  of 
WooLPRipoKAc.  fact  presentea  by  the  replication.  On  the  contrary  it 
ship  propeny,  a  is  expressly  averred  that  the  property  (the  sale  of  which 

should  have  been  '.  .    .  .,  .  r  .^  .   x  .1 

10  the  firm:  Held  Constituted  the  consideration  of  the  note)  was  the  prop- 
tloil;  wa/a^Yolid  erty  of  the  firm  of  Bourne  &  Moseby,  and  that  fact 
answer   to   the  ^^s  known  to  the  defendants,  who,  nevertheless,  by 

plea  on  demur-  '  *  *     ^ 

rer.  their  contrivance  made  the  note  payable  to  Bourne, 

who  was  ignorant  of  the  manner  in  which  the  note 
was  drawn  until  after  it  had  been  passed  as  a  payment 
on  a  debt  due  to  Price  &  Gowan,  creditors  of  the  firm 
of  Bourne  &  Moseby. 
Suppose  Bourne  had  not  been  ignorant,  as  he  alleges. 
One  partner  can-  could  he,  without  the  consent  of  his  partner,  have  used 
consent  of  antT-  the  firm  property  to  pay  his  individual  debt?    It  has 
Sr  partneMhip  ^^^^  settled  that  one  partner  cannot  without  the  con- 
indmduai^nr^o*  ^®^^  ^^  ^^^  co-partner  thus  appropriate  the  partnership 
sea:  (16  Johnwn  effects :  {Dob  vs  Holsey^  16  Johnson^s  R.  34;  9  jB.  Mon. 
Mon.  196.)       '  196.)    The  case  now  before  us  is  stronger  for  the  plain- 
tiff than  the  one  referred  to  from  New  York.  Here  there 
was  neither  an  attempt  or  intention  by  Bourne  to  pay 
his  individual  debts  by  the  appropriation  of  the  firm  ef- 
fects.   It  may  be  said,  and  truly  said,  that  it  is  some- 
what singular  he  should  not  have  known  to  whom  the 
note  was  made  payable;  but  it  is  equally  remarkable 
that  the  defendants  should  have  held  in  their  hands  de- 
mands amply  sufficient  to  pay  for  the  furniture  bought 
by  them,  and  yet  withhold  their  demands  and  execute 
their  note  for  the  amount  of  their  purchase.     We  will 
not,  however,  comment  further  on  these  suggestions. 
In  any  view  which  we  have  been  able  to  take  of  the 
facts  set  forth  in  the  replication,  and  which  by  the  de« 
murrer  are  assumed  to  be  true,  it  seems  to  us  that  they 
were  sufficient  to  avoid  the  plea,  and  that  the  demurrer 
to  the  replication  ought  to  have  been  overruled. 

The  judgment  of  the  Circuit  Court  is,  therefore,  re- 
versed, and  the  cause  remanded  to  that  Court  with  di- 
rections to  set  aside  the  judgment,  overrule  the  demur- 
rer, and  for  other  and  further  proceedings  not  incon- 
sistent with  this  opinion. 

JB.  4*  ^-  Monroe  for  plaintiffs;,  HewM  for  defendanti. 
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Nelson's  Heirs  vs  Lee.  Chancbrt. 

Error  to  thb  Boylb  Circuit.  Cclsc  124. 

Vendee  and  Vendor.    RecisHon.    Infantas  real  estate. 
CaiBF  JviTiOB  MAS8BA.I.L  delivered  the  opinion  of  the  Court  S^ptmber  28. 

In  the  year  1835  John  R.  Nelson,  having  title  to  sev-  ^^  ^^^  ^^^^ 
eral  valuable  tracts  of  land  in  the  county  of  Mercer, 
(now  Boyle,)  departed  this  life  under  the  age  of  twen- 
ty-one years,  unmarried  and  without  children,  or  father, 
mother,  brother,  or  sister,  or  their  descendants,  but 
leaving  paternal  and  maternal  kindred,  among  whom, 
by  the  7th  and  subsequent  sections  of  the  statute  of  de- 
scents  of  1796,  {Stat,  Law^  563,)  the  inheritance  de- 
scended in  equal  moieties — that  is,  one  moiety  to  the  r 
paternal  and  one  to  the  maternal  kindred,  in  the  course 
pointed  out  by  the  8th  section  and  other  following  sec- 
tions. And  their  being  on  the  side  of  the  father  no 
grandfather,  but  a  grandmother,  two  uncles  and  an 
aunt,  each  of  these  was  entitled,  under  the  Sthand  9th 
sections,  'to  an  equal  portion  of  one  half  of  the  estate, 
that  is,  each  to  one  eighth  of  the  whole.  And  on  the 
mother's  side  there  being  neither  grandfather  nor  grand- 
mother, nor  uncle,  but  one  aunt,  Mrs.  Weisiger,  and 
the  children  of  a  deceased  aunt,  Mrs.  Edwards,  the 
living  aunt  was  entitled  to  one  half  of  one  moiety,  that  is 
one  fourth  of  the  whole;  and  the  six  children  of  the  de* 
ceased  aunt  were  entitled,  collectively,  to  the  same  pro<» 
portion.  These  children  being  infants,  residing  in  the 
State  of  Illinois  with  their  father,  Cyrus  Edwards,  the 
Legislature  of  Kentucky  by  an  act,  approved  January 
21st  1837,  authorized  Cyrus  Edwards,  as  natural  guardi- 
an for  his  infant  children,  part  of  the  heirs  of  John  Reed 
Nelson,  to  file  a  bill  against  them  in  the  Mercer  Circuit 
Court,  alleging  certain  facts,  and  authorized  the  Court, 
upon  ascertaining  the  value  of  the  lands,  and  if  of  opin- 
ion that  the  hiterestk  of  the  children  would  bt  promo- 
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Nblsof'b  HczBt  iQ^  thereby,  to  appoint  said  Edwards  commissioner  to 
Lkf.  sell,  &c.,  at  public  or  private  sale,  and  not  below  the 
value  fixed  by  the  Court,  and  at  such  credits  as  the 
Court  shall  direct,  the  proceeds  to  be  invested  in  lands 
in  the  State  of  Illinois*  A  petition  or  bill  was  according- 
ly filed  in  the  Mercer  Circuit  Court,  and  upon  the  re- 
port of  commissioners,  as  directed  by  the  act,  the  val- 
ue of  the  land  was  fixed  at  $35  per  acre,  and  the  Court 
being  of  opinion  that  it  would  be  advantageous  to  the 
infants  to  sell  their  interest  in  this  land  and  invest  the 
proceeds  in  lands  in  the  State  of  Illinois,  as  alleged  in 
this  petition  and  provided  for  by  the  act  of  the  L^is- 
lature,  appointed  Cyrus  Edwards  commissioner  to  sell 
the  same  publicly  or  privately  for  not  less  than  $35  per 
acre,  on  a  credit  of  one  and  two  years,  with  interest 
from  the  date  of  sale. 
In  December,  1837,  shortly  after  this  decree  was 

of  purchMe^***  rendered,  it  appears  that  by  consent  of  the  other 
heirs  and  of  Cyrus  Edwards,  acting  by  his  agent,  John 
Green,  the  entire  interest  of  the  heirs  of  John  IL  Nel- 
son in  two  adjoining  tracts  of  land,  the  one  of  about 
900  and  the  other  of  about  75  acres,  and  forming  to- 
gether one  tract,  was,  upon  due  advertisement,  offered 
for  sale  at  public  out  cry.  This  proceedings  was  not 
regularly  reported  to  the  Court,  nor  is  any  precise  ac- 
count given  of  it  in  the  record.  But  the  result  was 
probably  embodied  in  an  article  of  agreement  executed 
on  the  23d  of  December,  1837,  a  day  or  two  after  the 
public  sale.  This  agreement  recites  the  names  of  the 
grandmother,  the  two  uncles,  the  husbands  of  the  two 
living  aunts,  of  John  R.  Nelson,  and  Cyrus  Edwards, 
as  parties  of  the  first  part,  and  George  Lee  of  the  second 
part,  but  does  not  describe  the  character  or  title  of  the 
first  parties.  It  then  states  that  the  persons  of  the  first 
part  have  sold  to  George  Lee  the  tracts  of  land  de- 
scended from  John  Reed  Nelson,  deceased,  lying,  &c., 
supposed  to  contain  975  acres,  which  constituted  the 
plantation,  &c.  &c.,  to  be  paid  for  as  follows :  one  third 
on  the  first  day  of  Janaury  next,  (that  is,  January  1838,) 
or  if  not,  negotiable  notes,  payble  in  thirty  days,  to  be 
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executed  to  each  of  the  persons  interested ;  Otte  other  2f«iJ<w'»  ftmr 
third  on  the  first  of  January,  1839,  and  the  other  third  Lag. 

on  the  first  of  January,  1840 — possession  to  be  deliver- 
ed the  first  of  January,  1838,  and  the  vendors  were  to 
have  the  land  surveyed,  and  any  excess  or  deficiency 
to  be  added  to  or  deducted  from  the  last  payntent. 
^The  deeds  to  be  made  on  or  before  the  second  pay- 
ment, and  the  vendors  may  retain  a  lien,'*  &c.  The 
concluding  sentence  of  the  agreement  is  in  the  follow- 
ing "words:  *'It  is  understood  the  said  Edwards  sella 
under  the  powers  vested  in  him  by  a  decree  of  the  Mer- 
cer Circuit  Court  and  subject  to  the  ratification  there- 
of, and  the  first  payment  to  him  is  not  to  be  made  until 
the  said  Court  shall  approve  the  sale  here  made,  but  it 
18  to  bear  interest  until  made.'' 

At  the  succeeding  term  of  the  Mercer  Circuit  Court,  TlMdeoraewi^ 
April  3d,  1838,  an  amended  petition  was  filed  stating  eSmmullloft« 
more  minutely  the  title  and  the  situation  of  the  three  ^K  *o. 
tracts  of  land  referred  to  in  the  original  petition,  and 
without  any  notice  of  the  intermediate  proceedingSt 
praying  as  before.  Whereupon  commissioners  were 
directed  to  value  the  lands  separately;  and  upon  their 
reporting  each  tract  to  be  worth  $35  per  acre,  ther 
Court  on  the  6th  of  April  rendered  a  decree  which  set 
aside  the  former  decree,  *'as  no  step  has  been  taken  un- 
dAr  it,"  and  appointing  Cyrus  Edwards  oommissioner 
t»  sell  by  private  contract  or  public  out  cry,  donformar 
in  i\\  respects  to  the  fir^t  decree,  except  that  it  doeif 
not  require  that  interest  shall  be  paid  from  the  dale  of 
the  sale.  Bach  decree  direct*  th&t  in-  ea^  of  a  sale  bf 
ptfUic  out  cry,  adverti^merits  be  made  in  al  manner 
prescribed,  and  that  the  commissioner  shall  givb  Co  the 
pui^aser  a  certifleate  entitling  him  to  a  cdnveyenei^ 
whan  the  purchase  money  (to  be  secured  by  bonds  pay- 
able to  him)  is  paid. 

Nothing  further  appears  to  have  been  done  in  Court  The  tet  of  isa, 
until  after  the  passage  of  an  act,  approved  February  Sade'^bf  Edt 
21st,  1843,  to  amend  the  former  act.  This  amendato-  JJJ^J;  ^7^^,^ 
ry  act  authorized  the  Mercer  Circuit  Court,  upon  a  ney,«JB,lnl8«7, 
supplemental  petition  to  be  filed  by  Cyrus  Edwardf,  lo 
Vol.  X.  63 
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Nttwi^'i  H«i»i  ratify  and  confirm,  so  far  as  his  infant  children  are  con- 
Lm.  cemed,  the  contract  of  the  23d  of  December  1837,  made 

for  them  by  said  Cyrus  Edwards,  acting  by  John  Green, 
his  attorney  in  fact,  and  other  heirs  of  John  R.  Nelson, 
of  the  one  part  and  George  Lee  of  the  other  part,  pro- 
vided the  Court  should  deem  the  same  advantageous  to 
said  infants,  and  authorizing  a  conveyance  of  their  ti- 
tles.   But  the  act  provides,   that  it  (the  act)  is  in  no 
wise  to  affect  any  equity  which  he  may  have  in  the 
premises.    Under  this  act  a  supplemental  petition  was 
filed  by  Cyrus  Edwards  in  the  name  of  his  children  in 
April  1843.    And  upon  aflidavits  taken,  the  Court  be- 
ing of  opinion  that  the  contract  of  December  1837  was 
advantageous  to  them,  a  decree  was  rendered  at  the 
same  term  confirming  the  sale  and  authorizing  a  con- 
veyance, stating  the  amount  of  purchase  money  re- 
ceived for  them  and  retaining  a  lien  for  the  residue, 
which  deed  was  required  to  be  made  on  or  before  the 
first  day  of  the  next  regular  term.    At  the  succeeding 
regular  term,  (on  the  6th  of  October,  1843,)  a  rule  was 
made,  on  the  petition  of  Lee,  that  Edwards  show  cause 
at  the  next  April  term  why  said  Lee  should  not  be  made 
a  party.     No  further  proceedings  seems  to  have  been 
had  in  the  case,  which  must  be  regarded  as  still  pend- 
ing. 
But  in  April  1845  the  heirs  of  John  R.  Nelson,  in- 
The  filing  of  eluding  the  infant  children  of  Cyrus  Edwards,  who  sue 
ease  April,  1946,  by  him  as  their  next  friend,  filed  their  bill  against  Lee 
for^ipecTfic'per!  asking  for  a  specific  execution  of  the  contract  of  De- 
MiJt^rof  sSe  c^'^l^er  23d,  1837,  averring  their  ability  and  readiness 
to  Lee*  to  fulfil  it  on  their  part,  their  desire  at  all  times  to  do 

so,  and  the  tender  at  different  times  of  separate  deeds 
from  the  heirs  except  the  children  of  Edwards ;  and  as 
to  them,  it  sets  forth  the  proceedings  on  the  petition, 
as  above  recited,  and  avers  that  Cyrus  Edwards  deliv- 
ered a  certificate  of  purchase  to  Lee  in  1838,  and  that 
under  the  decree  on  the  supplemental  petition  in  1843, 
he  tendered  a  deed  conveying  the  title,  which  he  re- 
fused, &c.  It  admits  the  receipt  of  the  first  instalment 
of  the  purchase  money  by  all  of  the  heirs,  including 
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that  payable  for  the  Interest  of  the  children  of  Ed-  H«»<w^H«m 

wards,  and  also  a  part  of  the  second  instalment,  which,  

not  having  been  fully  paid  or  tendered,  the  complain- 
ants insist  that  they  have  not  been  in  default  in  making 
the  conveyance.  They  offer  to  perfect  the  deeds  be- 
fore tendered  if  they  should  be  deemed  defective,  and 
insisting  that  they  had  a  right  to  convey  their  respec- 
tive interests  by  separate  deeds,  consent  that  the  Court 
may  decree  a  joint  conveyance  by  a  commissioner. 

In  November  1845  Lee  filed  his  answer,  which  he  ^^'^  .•"?f** 
made  a  cross  bill,  praymg  for  a  recission  of  the  con-  1846. 
tract.  He  says,  in  effect,  that  when  bidding  for  the 
land,  he  supposed  the  whole  was  sold  under  a  decree, 
but  was  afterwards  informed  that  the  interest  of  the 
children  of  Edwards  alone  was  so  sold,  and  that  the 
interest  of  the  other  heirs  was  sold  by  their  consent ; 
that  the  agreement  of  December  23d,  1837,  was  exe- 
cuted by  some  of  the  parties  of  the  first  part  in  person, 
and  by  agents  for  others,  and  he  does  not  know  that 
they  were  authorized.  Cyrus  Edwards  was  not  pre- 
sent at  the  sale;  that  the  agreement  was  delivered  to. 
him,  and  he  held  it  as  the  only  evidence  of  his  purchase; 
that  he  received  the  possession,  as  stated  in  the  bill, 
and  has  paid,  at  different  times,  at  least  $21,871  50  of 
the  purchase  money,  believing,  while  he  was  making 
said  payments,  that  the  contract  would  be  carried  out, 
&c.  But  that  shortly  afterwards  he  learned  that  a 
mortgage  on  the  land,  executed  by  the  former  propri- 
etors, Davis  and  George  Caldwell,  &c.,  had  been  fore- 
closed in  the  Mercer  Circuit  Court  for  a  large  amount; 
and  while  examining  the  records  to  ascertain  this  fact, 
he  also  looked  into  the  petition  suit  of  Edwards,  and 
to  his  surprise,  found  that  his  purchase  had  not  been 
reported — that  a  decree  had  been  rendered  for  another 
sale,  under  which  nothing  was  done — and  that  upon 
advice  taken,  the  decree  and  all  the  proceedings  were 
understood  to  be  void.  The  statute  had  not  been  com- 
plied with — the  children  of  Edwards  had  not  been  mad^ 
parties — and  he  was  informed  that  Anne  K.  Nelson, 
(paternal  grandmother  of  John  R.  Nelson,)  named  as  a 
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fo#ov'i  Hm$^  party  to  the  agreement  of  sale,  had  previously  convey- 
iJOB*  ed  her  iuterest  to  Jeter  Hicks  (who  ww  also  a  party)— 

that  under  these  circumstaoces  he  determmed  to  aban- 
don the  contract;  and»  although  he  still  holds  the  land 
in  possession,  he  has  done  so,  regarding  it  as  an  indem* 
nity.  for  his  payments,  which  he  expected  would  have 
U>  be  principally  reimbursed  in  that  way.  "The  com- 
plainantSy  he  thinks,  were  soon  after  apprised  of  his  de- 
termination," He  does  hot  admit  the  heirship  of  the 
complainants,  as  alleged,  nor  that  they  have  title,  &c., 
but  says  their  title  is  defective  and  incumbered,  and 
calls  for  their  title  papers  and  for  proof  of  their  right  to 
convey;  charges  that  they  have  been  negligent  in  com- 
plying  with  their  part  of  the  contract,  and  that  on  that 
ground  alone,  a  specific  execution  should  be  denied  to 
thpm.  He  admits  the  tender  of  separate  conveyances 
by  some  of  them,  which  he  refused  to  accept,  on  the 
ground  that  by  the  contract  he  was  entitled  to  a  joint 
deed  and  joint  warranty,  and  he  was  not  and  is  not 
willing  to  waive  this  right  or  to  change  the  contract. 
He  Avers  that  when  he  became  acquainted  with  the 
Ptate  of  the  title  and  of  the  proceedings,  &c«,  and  ever 
3ince  he  made  it  known  in  conversations — and  it  was 
(ipown  to  the  complainants  that  he  had  determined  to 
cancel  the  contract — ^that  so  far  as  Edwards  was  con- 
cerned, he  considered  it  as  already  cancelled  by  the 
proceedings  in  the  suit,  (petition,)  and  he  was  unwil- 
ling to  take  a  conveyance  from  the  other  heirs  alone. 
Hp  objects  to  the  deeds  tendered,  because  they  are  the 
(separate  deeds  of  the  heirs,  and  objects  also  to  a  joint 
deed  by  commissioner,  as  proposed;  and  he  admits  his 
refusal  of  a  deed  tendered  by  Edwards  under  the  de«- 
cree  on  the  supplemental  petition.  He  says  he  was  not 
aware,  when  he  purchased,  that  there  was  any  want  of 
conformity  between  the  sale  and  the  decree;  nor  was 
he  notified  of  tlie  subsequent  proceedings;  that  he  is  ig- 
norant  why  the  sale  was  not  reported,  and  why  it  was 
stated  of  record  that  no  sale  had  been  made.  He  ad- 
mits that  a  paper,  purporting  to  be  a  certificate  of  pur- 
chase from  Edwards  alone,  was  tendered  to  him  late  in 
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the  year  li38,  which  he  refused  to  accept  as  a  part  of  Nkjok'i  Hhbi 
the  coDtracty  because  it  did  not  correspond  with  the  Lm. 

written  agreement,  and  was  untrue  in  its  statements, 
but  that  he  retained  it  to  compare  it  with  said  agree^ 
menty  and  he  refers  to  it  as  filed  with  his  answer.  In 
addition  to  the  objection  made  to  the  proceedings  un- 
der the  statute,  referred  to  in  the  bill,  he  insists  that  as 
Edwards  and  his  children  were  and  are  residents  of  the 
State- of  Illinois  and  not  citizens  of  Kentucky,  the  Le* 
gislature  of  Kentucky  could  not  authorize  the  transfer 
of  the  title  of  the  infant  children — that  the  supplemen- 
tal proceedings  are  void,  and  that  if  valid  the  title  is 
not  such  as  by  his  contract  he  is  bound  to  accept. 
Upon  final  hearinc,  the  Court,  in  conformity  with  the  ,,  The  decree  of 

.      '^         .         ,  ,  °  ..    1       ,    /.      ,         T  ,       the  Circuit  Court 

Views  and  under  the  prayer  ot  the  defendant  Lee,  de-  rescinding  the 
creed  a  recission  of  the  contract  of  sale,  and  directed  chaio!^'  ^  ^"" 
proceedings  for  ascertaining  the  equities  of  the  parties 
consequent  upon  the  recission,  and  decreed  that  the 
complainants  pay  the  costs  of  Lee  upon  the  original 
and  cross^bills.  To  reverse  this  decree,  the  complain- 
ants have  brought  the  case  to  this  Court,  and  the  two 
principal  questions  presented  are,  fiirst,  whether  the 
complainants  have  such  title  as  the  defendant  should 
have  been  decreed  to  accept,  or  such  as  should  have 
prevented  a  recission  of  the  contract;  and,  second, 
whether  there  was  and  is  an  enforcible  contract  be- 
tween the  parties. 

First,  as  to  title  in  the  complainants.  It  is  proved  Where  suit  had 
that  they  are  the  heirs  of  John  Reed  Nelson,  who,  as  wiosTamort 
the  heir  of  his  father,  Samuel  K.  Nelson,  and  of  his  in-  5?f !i*  ?"f  ""** 

lor  wanl  ot  proi«- 

fant  sister  and  co-heir,  deceased,  inherited  and  owned  ecntion,  *  that 
at  his  death,  such  title  as  his  jEather  held  in  the  entire  acquiesced  ^inr 
tract  of  975  acres.    Mrs.  Ann  K.  Nelson's  interest  Mf,er?hS^Hhe 
either  passed  by  her  deed,  or  descended  to  her  heirs,  "^^^^     ^^ 
who  are  complainants.    The  title  to  900  acres,  derived  • 
by  purchase  through  the  Galdwells,  appears  to  be  per- 
fect, except  so  fur  as  it  may  be  encumbered  by  the  mort^ 
gage  and  proceedings  thereon,  referred  to  in  the  an- 
swer and  cross-bill  of  Lee.    From  these  proceedings, 
which  are  made  a  part  of  the  record  before  us,  it  ap- 
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Nkjov'i  Hxxm  pears  that  after  the  mortgagees  had,  with  great  zeal  and 
Lm.  pertinacity,  pursued  their  remedies  for  foreclosure  for 

many  years,  after  several  decrees  had  been  rendered, 
preparatory  to  a  sale  of  the  land,  for  the  satisfaction  of 
several  large  debts,  ascertained  to  have  liens  upon  it 
under  the  mortgage,  and  when  the  fruits  of  a  long  and 
expensive  litigaVion  seemed-  to  be  just  within  their 
grasp,  the  entire  suit  was  dismissed  (several  years  be- 
fore the  present  bill  was  filed)  for  want  of  prosecution. 
The  natural  and  only  rational  presumption  is,  that 
when  it  was  determined  that  the  land  was  subject  to 
the  demands  claimed  to  be  secured  by  the  mortgage, 
the  debts  were  paid,  or  otherwise  arranged  so  as  to 
leave  the  land  free  from  encumbrance ;  and  if  it  might 
have  been  improvident  to  decree  a  specific  execution 
on  the  ground  of  this  presumption  alone,  we  think  it 
certainly  would  have  been  improvident,  in  the  absence 
of  any  rebutting  circumstances,  to  decree  a  recission 
on  the  ground  of  a  continued  encumbrance  by  the 
mortgage.  It  might  be  prudent,  in  such  a  case,  to  di- 
rect an  enquiry,  by  the  master,  to  ascei-tain  the  condi- 
tion of  the  mortgage  claim,  which,  even  if  not  extin- 
guished, might  be  actually  within  the  amount  of  pur- 
chase money  remaining  unpaid,  and  therefore  not  of 
^  itself  sufficient  to  authorize  a  recission  or  to  prevent  an 

enforcement  of  the  contract  of  sale.  But  a  long  ac- 
quiescence in  the  dismissal  of  the  suit  on  the  mortgage 
would  seem  to  authorize  the  assumption  that  the  en- 
cumbrance no  longer  existed. 

With  respect  to  the  75  acres,  constituting  a  distinct 
Before  the  stet-  part  of  the  975  acre  tract,  no  particular  allegation  nor 
the  slii  oi"ii5  specific  objection  is  made  in  tiie  pleadings.  It  appears 
Sr^land^dclTcen-  however,  from  a  record  filed  in  this  case  and  read 
de'dwMBoidand  on  the  trial,  that  in  December  1825,  the  75  acres 
cieeofthecbuQ-  were  purchased  by  Samuel  K.  Nelson  at  a  decretal 
reeaUed  by^'the  sale  upon  the  petition  of  two  infant  children  and  devi- 
!S?riid5fe  s^^le  sfees  of  David  Knox,  by  their  guardian,  and  that  a  con- 
acquiefcedin  for  veyance,  by  Commissioner,  was  shortly  afterwards  made 
that  the  title  wai  to  him  and  approved  by  the  Court.  There  is  no  objec- 
SwMes'^belog  a  tion  to  the  title  of  Knox,  which  seems  to  be  indisputa- 
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ble.  The  objection  is  that  this  land  did  not  descend  to  Nmov'e  Uane 
the  heirs  of  Knox,  but  was  devised  to  them,  as  appears  Lm*. 

by  his  will;  at  the  date  of  this  petition  and  sale  there  feme  covert,  and 
was  no  authority  in  the  Courts  to  decree  a  sale  of  land  U3d°*part"i2{ 
on  such  a  petition  unless  it  had  descended.    But  this  conveyed-jpur- 

*  chaser  might  aak 

objection,  however  well  founded  in  principle,  is,  to  a  an  abatement  to 
great  extent  if  not  wholly,  obviated  by  the  fact  that  the 
proceeding  was  assented  to  and  authorized  by  most  of 
the  heirs  besides  the  petitioners — ^^that  several  of  them 
answered,  and  some  of  them  made  purchases  under  the 
decree — that  all  received  their  portions  of  the  proceeds 
of  this  land,  and  that  all  have  acquiesced  in  the  sale 
made  about  twenty-five  years  ago.  One  and  but  of  the 
eleven  children,  &c.,  heirs  of  Knox  was  a  female  then 
and  still  under  coverture,  she,  therefore,  may  not  be 
estopped  or  otherwise  barred.  But  we  are  of  opinion 
that,  under  the  circumstances  stated,  the  assent  and 
authority  of  the  other  ten  heirs  must  be  presumed,  and 
that  after  so  great  a  lapse  of  time  they  are  precluded 
from  the  opejation  of  any  right  in  opposition  to  the 
sale.  The  interest  of  the  feme  covert^  Mrs.  Caldwell, 
in  the  7b  acres,  being  only  about  six  acres  and  eijght 
tenth3,  and  less  than  the  one  hundred  and  forty-tnird 
part  of  the  975  acres  embraced  in  the  contract,  its  ac- 
tual loss  would  not  be  a  proper  ground  either  for  re- 
scinding the  contract,  or  refusing  a  specific  perform- 
ance. But,  in  the  abscence  of  any  conveyance  from 
her,  their  might  either  be  a  rateable  abatement  in  the 
price,  or  some  other  provision  for  the  indemnity  of  Lee 
against  any  claim  on  her  part. 

Second.  As  under  the  foregoing  views  the  decree 
cannot  be  sustained  on  the  ground  of  a  defect  of  title 
in  the  complainants,  we  proceed  to  consider  the  ques- 
tion whether  on  the  facts  stated  there  was  and  is  any 
enforcible  contract  between  th'b  parties.  In  entering 
upon  this  branch  of  the  subject,  it  is  to  be  recollected 
that  the  written  articles,  signed  by  the  parties,  dis- 
criminates between  the  apparent  vendors  and  their  in- 
terests by  stating  that  Cyrus  Edwards  was  selling  not 
for  himself,  but  under  a  decree  and  subject  to  the  rati- 
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NauMH^i  HaoM  ficalion,  and  of  course  to  the  disaffirmance  of  bis  acts 
L»»>  by  the  Court,  and  the  first  payment  to  hhn  was  to  be 

postponed  until  the  sale  should  be  approved.  Lee 
knew  he  was  purchasing  from  Edwards  the  interest  of 
his  infant  children,  and  that  his  purchase  was,  to  this 
extent,  subject  to  the  future  action  of  the  Court.  It 
was  his  duty  to  know  what  the  decree  was,  and  to  no- 
tice the  future  proceedings  by  which  his  interest  and 
duty  were  to  be  affected.  Then,  although  Edwards  ap- 
pears in  the  first  part  of  the  instrument  as  a  joint  ven- 
dor, or  with  the  others,  does  not  the  last  clause 
show  that,  as  to  him  and  the  interest  which  he  watf 
disposing  of,  that  the  sale  was  distinctly  made  in 
a  special  character,  subject  to  special  contingencies, 
and  requiring  special  provisions,  applicable  as  be- 
tween him  and  Lee  alone,  and  which  might  separate 
the  mutual  performance  of  the  contract,  as  between 
them,  from  its  performance,  as  between  Lee  and  the 
other  vendors?  Edwards  was  not  entitled  to  demand 
any  payment  until  the  ratification  of  his  sale.  But 
there  was  no  condition  to  the  right  of  the  other  ven- 
dors to  have  the  first  payment,  and  no  condition  as  to 
the  other  payments  but  the  general  condition  applica- 
ble to  all,  that  the  deeds  should  be  made  on  or  before 
the  second  payment.  And  we  remark  that  the  word 
deeds,  in  the  plural,  (for  Huch  it  appears  to  be  both  in 
the  transcript  and  in  the  original  papers,)  demonstrates 
that  the  execution  of  the  contract,  on  the  part  of  the 
vendors,  was  not  necessarily  to  be  oiief  joint  a<^t  and 
thus  authorises  the  conclusion,  not  only  that  Edwards 
•might,  but  that  in  reference  to  his  character  as  <^m- 
fnisftioner,  it  was  e^fpected  that  he  vrould  convey  by 
separate  deeds. 

Assuming  that  under  the  joint  terms  of  sale,  con- 
tained in  the  first  part  of  the  writing,  all  the  vendors 
were  bound  for  the  conveyance  of  the  title  to  the  en- 
tire tract,  it  does  not  follow  that  they  were  bound  for  a 
joint  conveyance  by  one  deed,  or  that  the  conveyance 
of  the  entire  tract,  or  the  ability  to  convey  it,  was  a 
condition  precedent  affecting  the  entire  right  o(  execu- 
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tiBg  and  enforcing  execution  of  the  contract.    And  un-  ^»^*  *■*• 

der  the  discrimination  made,  with  reference  to  the  in-  

terest  sold  by  Edwards,  we  are  inclined  to  the  opinion 
that  there  was  a  binding  contract  enforcible  as  to  the 
other  interests,  amounting  to  three-fourths  of  the  land, 
independently  of  the  ability  of  Edwards  to  convey  the 
fourth  part  sold  by  him ;  and  that  although  by  subse- 
quent events  he  should  be  entirely  unable  to  do  so,  the 
residue  of  the  sale  might  be  enforced,  unless  it  appear- 
ed that  there  was  some  unfairness  or  imposition  in  the 
transaction,  or  that  the  acquisition  of  the  interest  which 
Edwards  assumed  to  sell  was  so  material  an  induce- 
ment to  the  purchase,  that  the  enforcement  of  the  con- 
tract, as  to  the  residue  upon  the  stipulated  terms, 
would  be  an  evident  hardship  and  injustice,  and  that 
the  loss  of  this  particular  interest  could  not  be  reason- 
ably compensated  in  damages. 

It  is  true  all  the  vendors  have  been  bound  for  what 
]s4mplied  in  the  statement  that  Edwards  sells  tander  the 
powers  vested  in  him  by  a  decree  and  subject  to  ratifi- 
cation. And  under  this  implication  they  may  have  un- 
dertaken that  the  sale  by  Edwards,  which  was  in  fact 
made  under  the  powers  conferred  by  the  decree,  was 
such  as  was  capable  of  ratification  by  the  Court.  But 
ft  cannot  be  supposed  that  they  undertook  that  the  sale 
was  in  exact  conformity  with  the  decree  under  which 
kt  was  made,  since  the  discrepancy^  with  respect  to  the 
terms  of  payment,  was  apparent.  They  could  not  have 
been  bound  by  this  statement  further  than  that  the  sale 
was  susceptible  of  ratification.  They  did  not  by  this 
clause  undertake  that  the  sale  should  or  would  be  rati- 
fied. And  the  most  unfavorable  construction  to  the 
vendors  that  can  be  put  upon  the  entire  article,  is,  that 
if  the  sale  by  Edwards  was  not  susceptible  of  confirma- 
tion or  ratification  by  the  Court — that  is,  if  it  was  ab- 
solutely void  either  for  want  of  conformity  with  the 
decree,  or  for  want  of  power  in  the  Court  to  authorize 
or  confirm  it,  this  defect  vitiated  the  entire  sale  and  ren- 
dered the  whole  either  absolutely  void,  or  at  least  void- 
able at  the  option  of  the  vendee. 

Vol.  X.  64 
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NjBuoK'f  Hbiki  If  ^jg  gale  by  Edwards  were  thus  void,  there  was  of 
Lmc*  course  no  enforcible  contract  to  that  extent,  and  any 
subsequent  proceedings  to  which  Lee  was  not  a  party, 
could  not  make  a  contract  binding  on  him.  But  if  the 
sale  was  not  void,  but  was  susceptible  of  ratification, 
its  subsequent  ratification  by  the  competent  tribunal 
was  binding  on  Lee,  who  bought  knowing  that  the  sale 
required  such  ratification — ^who  had  opportunity  of 
knowing  the  proceedings  taken  for  procuring  it,  and 
who  cannot  resist  the  enforcement  even  of  this  portion 
of  the  contract  on  account  of  the  tardiness  and  indi- 
rectness of  these  proceedings,  unless  he  shows  that  he 
was  injured  thereby,  or  that  the  delay  was  caused  by 
a  desire  to  profit  by  contingencies,  which  might  make 
the  sale  desirable  or  otherwise,  and,  in  fact,  that  there 
was  what  is  called  a  trifling  with  the  contract.  Noth- 
ing of  this  sort  being  shown,  it  is  not  necessary  to  de- 
cide how  far  the  residue  of  the  contract  and  the  other 
vendors  might  have  been  affected  by  such  facts  had 
they  existed.  Whether,  if  the  sale  by  Edwards  had 
been  absolutely  void,  the  residue  of  the  sale  would  also 
have  been  ipso  facto  void,  is,  to  say  the  least,  exceed- 
ingly doubtful.  But  as  this  question  arises  only  upon 
the  assumption  that  the  sale  by  Edwards  was  void,  we 
do  not  decide  it,  but  pass  to  the  question  on  the  sale  by 
Edwards. 

The  general  power  of  the  Legislature  to  authorize 
The  general  pow.  the  sale  of  the  land  of  iafants,  through  the  agency  of  a 
]atiire\o^aa^orr  Court  or  judicial  tribunal  is  admitted  in  argument,  and 
the  ^Courts  for  ^^^^^^^  ^^  ^^is  day  be  questioned.  It  has  not  only  been. 
the  sale  of  in-  long  exercised,  but  many  titles  derived  under  such  sales 

iants  estate  has  °  ^ 

been  too  long  have  passed  through  and  been  held  valid  by  this  Court, 
quiescedin  to*^  ^^^  numerous  estates  comprising  vast  quantities  of  land 
BOW  questioned,  i^q^q  been  acquired  and  are  held  under  this  joint  sanc- 
tion of  the  legislative  and  judicial  departments.  If 
the  power  were  originally  questionable,  it  is  now  too 
late  to  question  it.  The  disabilities  of  infants  and  the 
powers  of  guardians  over  their  estates,  are  matters  of 
legislative  regulation.  The  actual  disability  and  impo- 
te^py  of  infants  of  tender  years  to  take  care  either  of 
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themselves  or  their  estates,  subjects,  necessarily,  both  Nauoii'i  Hbm 
themselves  and  their  property,  to  some  extent,  to  the  Lw. 

care  and  power  of  others,  and  thus  the  whole  subject 
is  brought  within  the  proper  sphere  of  regulation  by 
the  public  authority,  which,  from  the  necessity  of  the 
case,  must  be  competent  to  determine  the  rights  both 
of  infants  and  their  guardians.  And  as  there  may  be 
emergencies  which  require  the  exercise  of  the  same 
power  over  an  infant's  property  which  an  adult  may 
exercise  over  his  own,  it  would  seem  that  the  legisla- 
tive authority  should  be  competent,  both  to  determine 
the  nature  of  the  emergency  which  would  require  such 
acts  on  the  part  or  in  behalf  of  the  infants^  and  to  in- 
vest either  the  infants  themselves  or  some  other  person 
or  tribunal  with  the  power  of  performing  them.  We 
perceive  no  ground  for  limiting  this  public  authority  to 
the  personal  estate  of  infants,  although  the  difference 
between  the  different  sorts  of  property  furnishes  a  prop- 
er ground  for  caution,  and  for  discriminating  be- 
tween the  emergencies  which  may  be  deemed  sufficient 
for  the  exercise  of  the  power  with  respect  to  the  one 
or  the  other  species. 

Then  is  there  any  ground  for  discriminating  between  ^^j^^  LegWature 
the  leirislative  authority  over  the  lands  of  infonts,  on  ?^      Kentuckf 

,  ti»i  1.  ■•  .1  *'*^®  ^^^  power 

the  ground  of  the  owners  being  or  not  bemg  residents  to  tmhome  the 
of  the  State?    It  is  true  the  persons  of  the  non-resi-  the  laie  of  the 
dent  infants  are  not  within  the  jurisdiction  of  the  State,  den^l  fofanT/^* 
and  the  powers  and  duties  consequent  upon  their  per-  2^\u'tea  a^V'to 
sonal  presence  do  not  attach.     But  their  lands  are  here,  both. 
subject  to  the  jurisdiction  of  this  State  and  of  no  oth- 
er, and  the  interests  of  the  non-resident  owners  in  these 
itfnds  is  subject  to  the  jurisdiction  of  this  State,  which 
is  bound  to  protect  those  interests,  and  which  in  the 
case  of  non-resident  infants,  does  protect  them  by  au- 
thorizing the  appointment  of  guardians  to  preserve  and 
control  their  lands  within  the  State.    The  same  emer- 
gencies may  exist  in  the  case  of  non-resident  as  of  res- 
ident infants,  requiring  the  exercise  of  the  same  power 
over  their  estates,  to  be  exercised  either  by  themselves 
or  by  others  for  them.    And,  although,  as  the  Legisla- 
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Remoii's  Hju^  ture  is  not  so  directly  bound  to  regard  their  personal 
Lbb.  comfort  arid  convenience  or  advantage  as  if  they  were 

residents,  it  might  refuse  altogether  to  confer  the  pow- 
ers ncessary  for  their  advancemet,  we  do  not  perceive 
that  the  fact  of  non-residejicy  diminishes  the  power  of 
the  Legislature  or  the  public  over  their  estate  situated 
within  this  Commonwealth.  If  it  were  even  conceded 
that  the  persons  of  the  non-resident  infants  being  out  of 
this  jurisdiction,  the  Legislature  could  not  confer  on 
them  a  personal  power  of  selling  their  lands  here  be- 
fore attaining  full  age,  as  fixed  by  the  general  laws,  which 
we  do  not  decide,  it  would  by  no  means  follow  that  the 
guardians  of  non-resident  infants  might  not  be  invested 
with  the  same  powers  over  their  lands  situated  here, 
as  are  conferred  upon  the  guardians  of  resident  infants, 
to  be  exercised  in  the  same  emergencies  and  under  the 
same  restrictions.  On  the  contrary,  we  are  not  only 
satisfied  that  this  may  be  done,  but  we  are  further  of 
opinion,  that  the  fact  that  the  infant  owner  of  lands 
within  this  Commonwealth  is  a  resident  of  a  distant 
State,  may  constitute  a  suflicientand  proper  ground  for 
conferring  the  power  of  selling  his  lands  here,  if  desired 
by  those  who  may  be  safely  recognized  as  the  guardi- 
ans of  his  interest,  and  under  proper  cautions  for  its  as- 
certainment and  security.  Our  general  statutes  author- 
izing the  sale  of  infants'  lands,  on  the  petition  of  their 
guardian,  makes  no  discrimination  between  resident 
and  non-resident  infants,  and,  as  we  presume,  was  in- 
tended to  apply  to  both.  The  constitutionality  of  these 
statutes,  if  even  questioned,  is  well  established.  Un- 
der them  a  sale  upon  petition  by  the  father,  as  natural 
guardian,  has  been  sustained  by  this  Court,  but  since 
the  enactment  of  the  particular  statute  now  in  ques- 
tion :  McKee's  heirs  vs  Hann,  4-c.,  (9  Dana,  526.)  And 
whether  the  fact  of  the  infant  owners  being  non-resi- 
dents or  about  to  become  so,  might  or  might  not  be  re- 
garded, even  under  the  general  statute,  as  a  proper 
ground  for  decreeing  a  sale,  we  do  not  doubt  that  the 
Legislature  may  make  it  a  sufficient  ground  for  the  ac- 
tion of  the  Courts.     And  although  the  general  statutes 
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may  contemplate  a  public  sale  and  not  a  private  sale  N^tioir't  Usimt 
under  the  decree,  this  is  a  matter  of  expediency  and  L«»' 

prudence,  certainly  within  the  power  of  the  Legisla- 
ture, if  not  within  the  discretion  of  the  Courts  under 
the  general  statutes. 

We  conclude,  therefore,  that  the  statute  authorizing 
the  original  proceeding  by  Cyrus  Edwards,  as  father  and 
natural  guardian  of  his  children,  is  constitutional  and 
valid.  And  as  we  are  of  opinion  that  the  power  there- 
by conferred  on  the  Mercer  Circuit  Court  was  not  e^f- 
hausted  by  the  first  decree  of  sale,  but  that  the  Court, 
upon  being  satisfied  that  a  sale  could  not  be  made  on 
the  terms  decreed  and  that  the  land  was  not  worth  so 
much,  might  either  have  confirmed  the  sale  under  the 
first  decree,  although  somewhat  variant  from  it,  or 
might  have  decreed  a  second  sale,  we  cannot  regard 
the  actual  sale  as  being  void.  But  as  it  was  made  fair- 
ly and  publicly  upon  general  notice,  and  the  attendance 
of  bidders,  and  was,  moreover,  concurred  in  by  the 
adult  owners  of  three-fourths  of  the  land  sold,  and  ev- 
idenced by  written  articles  signed  by  the  parties,  we 
think  there  was  suflicient  evidence  that  it  was  an  ad- 
vantageous sale,  and  sufficient  ground  for  its  confirma- 
tion, if  the  facts  had  been  reported  to  the  Court  as 
they  should  have  been.  There  was,  therefore,  a  sale 
and  contract  for  the  whole  tract,  not  void  as  to  any 
part,  and  which,  aithough  voidable,  ought  not  to  have 
been,  and  as  we  must  presume  would  not  have  been, 
avoided  or  disaffirmed  by  the  Court.  Under  this  con- 
tract Lee,  as  well  as  the  vendors,  acquired  rights  which 
ought  not  to  have  been  disregarded.  He  might,  as  pur- 
chaser, have  compelled  a  report  or  certificate  of  the 
sale,  and  we  assume  that  the  Court  would  have  pro- 
tected his  interest,  if  properly  presented,  and  would 
have  authorized  and  enforced  a  completion  of  the  sale 
upon  the  terms  on  which  it  was  made. 

It  is  argued,  that  as  the  statute  authorized  Edwards  it  wm  eompsw 
to  file  a  bill  against  his  infant  children,  stating  the  facts,  ^f^xnU  ^t?  p^ 
it  was  intended  by  the  Legislature  that  they  should  be  Jhe^*^J2?^^J 

proceeded  against  in  the  usual  manner  of  suits  airainst  non-resident  in- 
°  ^  fanta  to  petUioa, 
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Nsuov*!  Hnsi  non-resident  infants  by  warning  order,  and  travefsc  or 
Lm.  answer  by  guardian  ad  litem.    But  the  jurisdiction  of 

and  a  Court  of  the  Court  and  its  power  to  decree  a  sale,  did  not  depend 
crecTuie^Bale  Vi  upon  these  formalities,  but  upon  the  filing  of  the  bill  or 
iSfaiu^  withou^t  petition  by  Edwards,  as  father  and  natural  guardian, 
wocesi  against  against  his  children,  and  stating  the  fact  of  their  resi- 
dence in  Illinois  which  is  undisputed,  and  that  it  would 
be  for  their  interest  to  invest  in  that  State  the  price  or 
proceeds  of  their  lands  here,  as  to  which,  the  Court 
was  to  form  its  own  opinion  upon  the  report  of  commis- 
sioners.   A  formal  denial  of  either  of  these  facts  could 
have  produced  no  other  effect  than  a  little  additional 
expense  and  delay.    And  if  the  omission  of  the  steps 
referred  to  may  have  rendered  the  proceeding  errone- 
ous, it  did  not,  in  our  opinion,  render  it  void,  as  was  in 
effect  decided  in  the  case  of  Oaies^  4^.  vs  Kennedy^  (3 
B.  Mon.  167,)  under  the  general  statute  of  1836,  au- 
thorizing the  sale  of  lands  devised    to   infants,  and 
which  required  them  to  be  made  parties.     We  suppose 
the  Legislature  did  not  contemplate  nor  intend  to  pro- 
vide for  a  controversy  between  Edwards  and  his  chil- 
dren with  regard  to  what  would  be  advantageous  to 
the  latter,  but  intended  to  confer  a  power  upon  him  un- 
der the  direction  and  judgment  of  the  Court,  to  act  for 
them  in  the  case  provided  for.    The  proceeding  was, 
doubtless,  intended  to  be  modeled,  substantially,  upon 
that  authorized  by  the  general  statutes,  and  we  think 
no  particular  stress  is  to  be  laid  upon  the  words  "bill 
against  his  children,"  as  intended  to  vary  the  proceed- 
ing, substantially,  from  that  by  petition  under  the  gen- 
eral statute.    It  may  have  been  intended  to  give  the 
1  ^S**  ^b°"*  children  the  right  of  appeal,  &c.,  as  formal  parties,  but 
■old  by  a  decree  not  as.  We  think,  to  make  the  power  of  sale  depend 
for  under  a*°  tot-  "pou  the  form  of  proceeding,  after  filing  the  bill,  which 
STi^aVfoiraJei  ^*^®  jurisdiction  of  the  case.    And,  as  in  the  case  of 
waiTe  an  inegul  Qotes  VS  Kennedy^  supraf  the  present  bill  filed  by  the 
Unty  as  to  ihem      ,  ., ,  rxii         \        .i        .  .  .  .i      . 

•eWea,  and  in-  children  of  Edwards  With  Other  vendors,  while  the  pro- 

cmc'*'*^Jerfo*rmI  ceedings  on  the  former  bill  were  still  pending  and  in- 
Mce^by  the  pur-  complete,  may  be  considered  as  causing  whatever  irreg- 
ularity there  was,  in  not  proceeding  formally  against 
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them  as  defendants  to  the  first  bill,  as  well  as  other  in-  H«moh^  Hbov 
formalities,  and  especially,  as  during  the  pendency  of  _ 
the  present  bill,  several  of  them  have  become  adults, 
and  all  insist  on  the  completion  of  the  sale. 

Under  any  view  of  this  objection  it  does  not,  in  our 
opinion,  prove  the  sale  to  have  been  void,  but  leaves  it 
subject  to  confirmation  or  disaffirmance  by  the  Court. 
And  as  it  was  in  fact  afterwards  confirmed  by  the  Court 
before  the  present  bill  was  filed,  and  is  prayed  to  be 
carried  into  efiect  by  all  of  the  vendors,  who,  whether 
infants  or  adults,  would  be  bound  by  a  decree  granting 
their  prayer;  and  as  the  vendee  has  remained  in  quiet 
and  undisturbed  possession  during  the  long  interval  of 
thirteen  or  fourteen  years  since  the  sale,  taking  no  step 
himself  for  having  it  acted  on  by  the  Court  until  he 
filed  his  answer  in  this  case,  and  suffering  no  injury 
from  the  delay,  the  only  remaining  questions  seem  to 
be  whether  the  sale  was,  at  any  time,  by  disaffirmance 
or  other  act  of  the  Court  actually  nullified,  so  as  to  be 
no  longer  capable  of  confirmation,  or  whether  it  was  so 
treated  by  the  other  parties  as  to  preclude  them  from 
enforcing  it  against  Lee. 

It  is  not  alleged  that  there  was  any  other  disaffirm* 
ance  by  the  Court  but  such  as  is  implied  in  the  second 
decree,  which  set  aside  the  first  and  directed  a  sale,  re- 
citing that  there  had  been  none.  But  there  was  noth- 
ing done  under  the  second  decree.  It  might  at  any 
time  have  been  set  aside  or  disregarded.  And  neither 
the  purchase  under  the  first,  nor  the  infant  children,  for 
whom  the  sale  was  made,  could  be  deprived  of  their 
rights  by  this  indirect  assertion  of  a  fact  which  did  not 
exist.  The  sale  under  the  first  decree,  not  having  been 
brought  before  the  Court,  there  was  no  decision  against 
its  validity;  and  the  second  decree  showing  that  the 
fiict  of  a  sale  having  been  made  was  not  known  to  the 
Court,  presented  no  obstacle  to  its  confirmation,  and, 
especially,  so  long  as  nothing  was  done  to  create  a 
counter  interest  under  the  second  decree. 

With  regard  to  the  motives  or  purpose  of  Bdwards, 
or  those  who  were  controlling  the  proceedings  for  him, 
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Nbhoh's  Hskm  yfQ  think  there  can  be  little  doubt.  There  is  not  the  slight- 
l*^^  est  ground  for  supposing  that  any  of  the  vendors  desired 

or  intended  to  defeat  the  sale  to  Lee,  which  they  seem 
in  every  act  unless  it  be  the  second  decree,  to  have  de- 
sired to  carry  out.  And  we  might  infer  that  it  was  in- 
tended in  the  form  of  a  sale,  under  the  second  decree, 
to  give  effect  to  the  sale  actually  made  under  the  first, 
and  that  the  certificate  of  sale  sent  by  Edwards  to  Lee, 
was  intended  to  evidence  such  second  sale,  though  it 
dates  the  sale  a  few  days  before  the  decree.  That  it 
was  not  intended  to  disregard  the  actual  sale,  and  sell 
the  land  again,  is  evident  from  the  fact  that,  although 
the  second  decree  directed  a  sale,  none  was  attempted. 
And  we  regard  this  intermediate  proceeding  as  an  awk- 
ward effort  to  cure  the  discrepancy  between  the  first 
decree  and  the  sale  made  under  it,  which,  as  it  produ- 
ced no  real  injury  except  that  of  delay  and  embarrass- 
ment to  the  vendors,  is  entitled  to  no  effect  upon  the 
the  question  of  recission  or  specific  execution. 

It  was  certainly  the  duty  of  the  vendors,  or  at  least 
of  Edwards,  to  have  had  the  sale  confirmed  in  reasona- 
ble time,  but  Lee  having  rema'med  in  the  enjoyment  of 
the  land^  having,  as  we  understand  the  facts,  continued 
to  make  payments  after  the  time  when  the  second  in- 
stalmeat  was  to  have  been  paid,  and  the  deeds  made, 
and  not  having  made  known  any  objection  to  the  ful- 
filment of  the  contract,  until  some  indefinite  period  af- 
terwards, and  the  confirmatory  act  and  decree  having 
been  obtained  before  he  took  any  formal  steps  for  re- 
scinding the  contract,  we  are  of  opinion  that  he  cannot 
rely  upon  the  mere  delay  in  confirming  the  sale,  and 
that  having  sustained  no  injury  by  it,  he  should  be 
compelled  to  perform  his  part  ot  the  contract  by  pay- 
ment of  the  balance  of  the  purchase  money,  (due  for 
the  full  quantity  of  the  land  which  should  be  ascer- 
tained or  agreed  on,)  except  so  far  as  his  duty,  in  that 
respect,  may,  upon  the  principles  formerly  stated  in  this 
opinion,  be  affected  by  the  mortgage,  above  referred  to, 
or  by  the  want  of  title,  as  to  the  interest  of  Mrs.  Cald- 
well in  the  75  acres  claimed  by  the  complainants  as  de- 
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rived  from  Knox,  as  to  which,  proper  provision  for  his  NaMo^  Hwm 
security  may  be  made  in  the  decree.    And  as  the  com-  L»»» 

plainants  have  offered  to  execute  a  joint  deed  by  a  com- 
missioner under  the  decree  of  the  Court,  such  a  deed 
should  be  decreed  accordingly,  in  addition  to  which, 
Lee  should  be  permitted  to  accept  the  deed  tendered  by 
Edwards  under  the  confirmatory  decree,  and  also  such 
of  the  other  deeds  tendered  by  the  other  parties,  re- 
spectively, as  he  may  choose  to  take,  conceiving  as  we 
do,  that  the  Court  had  power  without  the  confirmato- 
ry statute  to  confirm  the  sale,  we  have  not  deemed  it 
necessary  to  comment  upon  that  statute. 

Wherefore,  the  decree  is  reversed,  and  the  cause  re- 
manded for  a  decree  as  above  indicated. 

Harlan  and  Bell  for  plaintifis;  Fox  and  Sificaid  for  de- 
fendant. 

Vol.  X.  65 


BRRATA. 
On  iMge  284—31  lines  fiom  the  top,  for  *'9iirrender,**  read  "anm  due.* ' 
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ABATEMENT. 

1.  In  suita  against  heira,  it  is  pioper  to  abate  as  to  such  as  are  not  inhabitants  or 

not  found,  as  in  cases  of  proceedings  against  joint  and  several  obligors.    Lit' 
$ey  and  wife  vs  Smith* a  adrn'r,  74. 

2.  Though  a  party  die  pending  a  suit,  it  is  still  a  pending  suit  until  an  abatement 

be  entered.     Cook'$  ej'ora  vs  Turpin,  &c.  245. 

3.  Though  a  party  to  a  suit  die,  it  is  still  a  pending  suit  until  an  abatement  be  en* 

tered.    Ibid,  245. 

ABATEMENT. 

See  AUaekmenta  in  Chancery, 

ACTION. 

t.  When  a  statute  gives  an  action,  though  debt  is  most  usually  brought,  yet  if  the 
statute  prescribe  no  form  of  remedy,  assumpsit  will  lie.  (1  Chitty,  120;  But- 
lefs  K  P.  129.)     Elliott  vs  Gibson,  439. 

ACTION  ON  THE  CASE. 

1.  The  malicious  and  wrongful  continuance  of  an  injunction  might  be  a  ground  of 
action,  though  the  action  for  its  wrongful  and  malicious  obtention  might  bo 
barred  by  lapse  of  time.    Aigu.     Cox  vs  lbylw*9  adm'r,  17. 

ACTIONS  JOINT  OR  SEVERAL.     . 

1.  When  by  one  deed  several  grant  their  respective  interest,  and  each  wanants 
the  interest  granted,  each  are  liable  separately,  not  jointly,  upon  the  covenant 
of  warranty  to  the  extent  of  the  warranty  of  the  part  conveyed.  Evans  va 
Sanders,  ^c.  292. 

ADMINISTRATION. 

1.  If  an  administrator  pay  debts  in  full  to  a  portion  of  the  creditors  of  the  intestate, 
and  upon  a  pro  rata  distiibulion  of  the  remainder  of  the  assets  there  should  be 
a  deficit,  and  the  administiator  compelled  to  pay  toother  creditors  a  portion  of 
the  amount  so  paid  to  those  who  received  the  full  amount  of  their  claims,  he 
cannot  recover  it  back.    Lawson's  adnCrs,  vs  Hansborough,  ^e,  148. 

AGENT. 

1.  Though  generally  one  leceiving  bonds  and  notes  as  collateral  security,  is  bound 
to  use  reasonable  dilligence  to  collect,  and  if  they  are  lost  by  neglect,  the  re- 
ceiver is  chargeable;  this  rule  does  not  apply  to  a  case  where  the  receipt  of  a 
lawyer  of  another  State,  for  notes  there  due,  is  received  by  one  as  trustee  in  Ken- 
tucky to  be  received,  and  by  which  receipt  the  lawyer  was  bound  to  collect  and 
remit  It  could  not  be  expected  he  would  travel  to  another  State  to  pursue  the 
lawyer.    Noland  vs  Clark,  241. 

2l  The  contract  of  an  agent,  within  the  scope  of  his  authority,  is  binding  upon  hit 
principal,  although  made  in  the  name  of  the  agent,  il  it  be  aaboequently  re- 
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cognized  by  the  priacipal;  and  although  the  principal  was  not  in  fact  tnisted 
at  the  time  of  the  contract  {Ckitty  on  Con,,  last  ed.,  fage  224,  noU  3;  Foley 
on  Agency,  248-9.)  Violet  va  PotoelVo  adm'r,  349. 
But  if  the  vendor  knows  who  is  the  principal,  but  gives  credit  to  the  agent  instead 
of  the  principal,  the  rule  ia  different.  The  principal  cannot  deprive  the  other 
contracting  party  of  any  equity — set-off,  Ac. — against  the  agent  where  be  lies 
back  and  his  name  and  credit  is  not  considered  or  known  in  the  contract  {Pa- 
ley  on  Agency,  326-7-8.)     Ibid. 

APPEAL. 

1.  Praying  an  appeal,  and  the  grant  thereof,  does  not  have  the  effect  of  suspending 

the  execution  of  the  decree  during  the  time  given  by  the  Court  for  the  execution 
of  the  appeal  bond.  (1  J,  J,  Mareh,  193.)  Bank  of  Kentucky  vs  Vanmeter, 
68. 

2.  An  appeal  or  writ  of  error  lies  to  a  judgment  by  which  there  ia  a  conviction  for  an 

offence,  the  punishment  of  which  is  fine  or  fine  an  imprisonment,  (3  Stat.  Zov, 
37,)  act  of  1841.    Hayden  vs  Commonwealth,  125. 

APPEALS  TO  THE  COUNTY  COURT. 

1.  The  Court  of  Appeals  has  no  jurisdiction  to  revise  a  judgment  of  the  Comnty 
Court  affirming  or  reoeraing  the  judgment  of  a  Justice  of  the  Peace;  but  it 
may  reverse  a  judgment  of  such  Court  refusing  to  entertain  jurisdiction  of  such 
appeal  and  improperly  adjudging  tobacco  and  coats  against  appellant  Wag' 
genner  vs  Eighbaugh,  198. 

APPSAU5  FROM  JUSTICES. 

1.  An  appeal  lies  from  the  judgment  of  Justices  of  the  Peace  in  case  of  trespass 
and  trespass  on  the  case  (a  jurisdiction  confencd  in  1840)  to  the  Circuit  Courts. 
Waggener  vs  Eighbaugh,  197.  • 

3.  Where  an  appeal  is  dismissed  by  the  County  Court,  because  it  was  improperly 

taken  to  that  Court,  but  should  have  been  to  the  Circuit  Court,  no  judgment 
should  be  given  against  appellant  for  tobacoa    Ibid, 

APPEALS  AND  WRITS  OF  ERROR. 

1.  Though  no  appeal  or  writ  of  error  lies  to  the  Court  of  Appeals  from  the  judg- 
ment of  the  County  Court,  affirming  or  reverting  the  judgment  of  the  Justice 
under  £6,  (1  Stat,  Law,  133,)  yet  this  Court  will  reverse  when  the  County  Court, 
having  jurisdiction,  refuse  to  exercise  it  and  dismiss  the  case.  Anio,  193.  Eo- 
xans  vs  Sandero,  ^-c.  292. 

ASSETS. 

1.  The  personal  estate  is  the  primary  fund  for  the  psyment  of  debts,  but  a  eredltor 
who  has  a  judgment  against  the  personal  representative,  and  a  return  of  nulla 
bona,  may  proceed  aguinst  the  real  estate  in  the  hands  of  the  heir  or  devbee, 
and  is  not  bound  to  investigate  the  correctness  of  the  administration.  LUsey 
and  wife  ys  Smith* §  adm*r,  TI, 

ASSIGNEE  AND  ASSIGNOR. 

1.  The  assignee  of  a  note  who  has  accepted  the  provisions  of  a  deed  of  trust  made 
bj  the  debtor  to  satisfy  all  hia  oieditois,  has  no  recourse  agaijnst  the  assignor 
coMMuntaf  the  supposed insolvenoy  of  the  obllgor.at  the  dateof  the  assign- 
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ASSIGNEE  AND  ASSIGN  OB.— Continued. 

ment,  nor  any  right  lo  claim  a  set-off  against  the  assignor  until  the  tmst  fund 
has  been  exhaustecL     Duncan  vs  Monaerrat,  ^c.  93.  < 

2.  An  obligor  claiming  a  set-off  or  equity  of  a  demand  against  the  assignor  of  his 

note,  because  of  the  insolvency  of  the  latter,  must  aver  and  prove  insolvency 
before  notice  of  the  assignment    Ibid, 

3.  An  asignee  has  no  right  of  action  against  a  remote  assignor,  nor  can  he  main- 

tain a  suit  against  any  but  his  immediate  assignor— though  if  he  have  cause 
of  action  against  his  immediate  assignor,  he  may  use  his  name  in  a  suit  against 
the  assignor  of  his  immediate  assignor.     Mardis  vs  Tj/ler,  378. 

4.  The  assignment  of  one  of  two  joint  assignees  to  his  co-assignee,  does  not  give  a 

legal  right  of  action  to  the  latter.  Otherwise  if  the  assignment  be  by  both  as- 
signees to  one  of  them.    Argu.    Ibid. 

6.  That  an  executor  assigned  notes  as  executor  in  discharge  of  a  debt  for  which  he 
was  personally  liable,  did  not  exonerate  him  from  a  personal  responsibility  on 
the  assignment  in  case  the  obligors  failed  after  due  dilligence  by  assignee. 
Cross  vs  Pelree,  414. 

6.  T  sold  property  to  Mc.  took  notes  reserving  a  lien  for  the  price— assigned  the  notes 
to  V  and  M.  V  assigned  to  M.  T  took  a  mortgage  on  the  property  sold,  and 
all  the  other  property  of  Mc.  M  foreclosed  the  mortgage  and  brought  assump- 
sit against  T.  not  having  prosecuted  any  suit  against  Mc,  avering  that  T,  in 
consideration  of  his  liability  as  assignor,  had  promised  to  pay  the  balance  un- 
paid of  the  notes  assigned,  so  soon  as  the  mortgaged  properly  was  disposed  of. 
Held,  that  there  being  a  moral  obligation  on  the  part  of  Tto  pay,  it  was  not  ne- 
cessary to  aver  more  than  the  express  promise  of  T  to  pay  on  that  contingen- 
cy, and  that  the  property  had  been  disposed  of,  &c.     Mardis  vs  Tyler,  379. 

ASSIGNEE  IN  BANKRUPTCY. 
See  Parties  in  Chancery. 

ASSUMPSIT. 

1.  In  assumpsit  it  is  most  consistent  in  modern  practice  to  complain  in  a  plea  of 

trespass  on  the   case  on  promises,  but  it  is  not  cause  of  demurrer  that  the  words 
on  promises  is  not  added.    Trespass  on  the  case  includes  assumpsit  as  well  as 
causes  of  action  in  form  ex  delicto.     (1  Chit.  151.)     AlbirVs  ex.  vs  Blue,  92. 
Sec  Action,  1. 

2.  One,  who  at  the  request  of  another,  who  has  lost  money  at  unlawful  gaming, 

pays  it  for  him,  may  recover  it  back  in  assumpsit,  though  he  may  have  known 
that  it  was  to  pay  a  gaming  debt     Eaglish  vs  Young,  142. 

3.  May  be  maintained  for  rent  when  the  premises  have  been  enjoyed  at  a  stipula- 

ted price.     Burnham  vs  Best,  227. 

4.  That  there  was  a  special  contract  will  not  prevent  the  landlord  from  recovering 

on  the  general  count  in  assumpsit,  if  the  premises  have  been  enjoyed.  Ibid, 
228. 

5.  When  the  renting  was  by  one  of  several  heirs,  the  others  may,  in  such  action, 

recover  their  proportion  of  the  entire  value  of  the  use,  as  agreed  upon.    Ibid. 

6.  May  be  maintained  lor  rent  payable  in  money  where  the  term  has  been  enjoyed, 

though  under  a  special  contract     Burnham  vs  Best,  228-9. 

7.  If  a  party  make  a  promise  to  pay  when  there  exists  a  moral  obligation  which  he 

might  have  waived,  he  will  be  bound  to  perform.  (Kent  Com.,  6  ed.,  1 13;  Chit, 
on  Con.  47,  v.  3;  Bank  of  Ky.  vs  Ray,  3  B.  Mon.  610,  which  is  not  inconaia- 
tent  with  RalUton  vs  Bullitt,  3  Bibb,  102.)     Mardis  vs  Jhylor,  382. 
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ASSUMPSIT-  Continued. 

8.  No  action  of  assumpsit  lies  to  recover  money  paid  lo  the  use  of  another,  unless 
upon  request  or  in  di^^chargc  of  a  legal  liability.     Odcn  vs  ElUots'a  ex* or,  316. 

ATTACHMENTS  IN  CHANCERY. 

1.  Property  which  has  been  attached  by  a  creditor'is  still  liable  to  sale  under  cieca- 

tion,  but  the  purchaser  takes  it  subject  to  the  lien  acquired  by  the  attaching 
creditor.     (3  B.  Mm.  133;  Ibid,  580.)     Bell  vs  Barclay  6f  Bryant,  263. 

2.  Two  altachincnts  in  chancery  may  be  prosecuted  at  the  same  time  in  different 

counties  to  subject  ('iircrcnl  articles  of  property  of  the  defendant  to  the  satis- 
faction of  the  same  demand,  when  the  f.rst  levy  was  insufficient     Savary  vs 
TnyloT,  334. 
8.  Though  the  general  mle  be  that  one  suit  in  chancery  may  be  relied  upon  to  abate 
another  for  the  tame  object     (3  Z)ana,  335.)     Ibid. 

ATTORNEYS*  FEES. 

1.  The  County  Court  attorney  has  no  right  to  a  taxed  fee  in  proceedings  against 
guardians  for  failing  to  return  inventory,  &c.,  (1  Slat.  Laws,  169,)— he  has 
fees  in  certain  cases.    (2  Stat.  Law,  1382.)     Commonwealth  vs  Skanks,  305. 

AWARD. 

1.  It  is  erroneous  to  enter  judgment  upon  an  award  at  the  term  at  which  it  is  re- 

turned, unless  the  parlies  have  been  furnished  with  copies  thereof,  or  their  is 
a  waiver  of  this  requisition.  (4  J.  J.  Marsh.  227;  2  Bibb,  159.)  Adams  ts 
Hammon,  9. 

2.  A  submission  to  two  and  their  umpire,  and  award  by  all  is  valid.  (3  Burm  1474; 

1  Black's  Rep.  463.) 
There  is  no  difference  in  the  submission  to  two  and  their  umpire,  and  to  two  and 
their  umpire,  in  case  of  disagreement     (1  Bac.  211,  let.  D;  hard.  431.)     2y- 
ler  vs  Webb,  133. 

BANKRUPTS. 

1.  The  promise  of  a  discharged  bankrupt  to  pay  a  note  given  before  the  bankrupt- 

cy, does  not  revive  the  right  of  action  on  the  note:  (8  B.  Mon.'i  ;  9  Ibid  44,) 
Carson  vs  Osborn,  155. 

2.  An  assignee  in  bankruptcy,  though  a  party  to  a  suit  in  chancery  between  a 

creditor  and  the  bankrupt,  is  not  barred  of  his  right  as  assignee  where  he  docs 
not  assert  it,  and  it  xs  not  adjudicated  upon.     Botls,  i(c.  vs  Fatten,  ^c.  456. 
See  Parties  in  Chanceiy. 

BAR. 

1.  The  legal  effect  of  dismissing  a  suit  agreed  is  to  bar  any  other  action  for  the 

same  cause:  (4  Dana  395.)     Jarboe  vs  Smith,  257. 

2.  The  parties  dismissed  their  suit  by  entering  upon  the  record  that  it  was  dismissed 

agreed,  and  agreed  to  submit  the  controversy  to  arbitrators;  the  arbitrators 
met,  but  could  not  agree  upon  an  award— Held  that  the  original  cause  of 
action  was  merged,  and  no  suit  could  be  maintained  upon  it    Ibid  258. 

BILLS  OF  EXCEPTIONS. 

1.  The  Court  of  Appeals  disapprove  of  the  practice  of  preparing  bills  of  exeep- 
tiona  in  vacation,  but  in  this  case  held  the  parties  to  their  agreement  that  it 
should  be  to  done->no  unfairness  appearing.     Kslsos  vs  Bllia,  37. 
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BILLS  OF  BXCHANOE. 

1.  The  protest  of  a  domeatic  bill  of  exchange  ia  not  required  by  law,  nor  ia  the  cer- 
tificate of  a  notary  public  of  the  protest  of  such  bill  evMenceof  itself  of  diahoaoc 
Bank  U.  S.  vs  Leathers,  65. 

BILLS  OF  REVIEW. 

1.  The  leave  of  the  Court  is  not  necessary  to  be  had  to  authorize  the  filing  of  a  bill 
of  review,  where  the  error  appears  upon  the  face  of  the  decree.  Berry  ?a 
Slockwell,  ^c.  301. 

d.  A  bill  to  set  aside  a  decree  for  fraud,  is  not  properly  a  bill  of  review,  and  no 
leave  of  the  Court  is  necessary  to  authorize  a  party  to  file  such  a  bilL  BotU, 
^.  vs  P&tton,  ^c.  456. 

S.  A  bill  of  review  may  bo  such  as  to  authorize  the  relief  prayed  for,  yet  if  the 
grounds  for  filing  the  bill  were  not  sufficijent,  the  relief  cannotbegivea-~tho 
former  decree  being  a  bar.     Carter  vs  Stennet  and  Eaton,  251. 

4.  That  a  party  discovered  during  the  term  that  a  part  of  the  exhibits  had^cen  lost 
out  of  the  papers,  and  that  on  that  account  the  decree  had  been  against  him— 
should  have  been  made  known  at  the  term  by  a  petition  for  re-hearing  or  sus- 
pension of  the  decree  to  give  time  for  such  petition.  It  was  no  ground  for  a 
bill  of  review  after  the  Court  had  adjourned,  that  the  party  himself  was  ignor- 
ant of  this  fact     Carter  vs  StenHet  and  Eaaonf  263. 

CASH  NOTES. 

See  Usury,  1. 

OHAMPEpTY. 

1.  A  contract  to  pay  counsel  a  fee  equal  to  one- fourth  of  the  value  of  the  land  in 
contest,  less  by  costs  of  the  suit,  and  to  wait  until  the  land  is  sold  for  paymeftt* 
ia  not  champertoua  within  the  provisions  of  the  statute  of  1824.  iWUhUs  ts 
Roberta,  4  Dana,  172.)    Ramsey* 9 devisees  vs  Trent,  S41. 

CHARACTER. 

1.  In  prosecutions  involving  character,  it  is  competent  for  the  defendant  to  give  ev- 
idence of  his  genera]  good  character,  but  a  prosecution  for  an  assault  does  not 
so  involve  character  as  to  authorize  proof  on  the  part  of  defendant  of  his  gen- 
eral good  character.     (3  Starkie's  Ev.  366.)     Drake  vs  Commonwealth,  226. 

CHOSES  IN  ACTION. 

1.  Though  tliere  are  many  chosea  in  action  which  are  not  assignable,  there  are  ma- 
ny transfers  of  choses  in  action  arising,  ex  contractu,  which  Courts  of  Law 
will  notice  and  protect    Blankenship  vs  Cressillas,  436. 

CLERICAL  ERRORS. 

1.  The  Circuit  Court  may  conect  clerical  errors  in  the  decrees  and  judgments  of 
the  Court  after  the  term  expires^  a  decree  or  judgment  against  an  executor  or 
administrator,  in  personam,  when  it  should  have  been  to  be  levied  of  assets,  ia 
of  that  chatacter;  and  unless  application  be  made  to  the  Court  for  its  correc- 
tion, no  costs  will  be  adjudged  in  Ihis  Court  upon  its  coircction  by  reversal, 
&C.     Cook's  ex'ors  vs  Turpin,  246. 

3.  The  Circuit  Court  may  correct  clerical  eirors  after  the  tenn  has  expired.  A  de> 
cree,  in  personam,  when  it  should  have  been  U)  be  levied  of  assets  in  the  hands 
of  executor,  &c.,  is  a  clerical  enor.    Ibid,  247. 
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COLLATERAL  SECURITY. 

1.  Where  notes  are  received  as  collateral  security,  the  receiver  is  in  general  bound 

to  u«e  reasonable  dilligence  to  collect  This  rule  held  not  to  apply  to  a  cas« 
where  a  trustee  received,  in  Kentucky,  the  assignment  of  a  lawyer's  receipt 
of  Georgia  for  notes  there  due,  by  which  the  lawyer  obliged  himself  to  collect  and 
remit,  Ac.    Noland  vs  Clark,  241. 

2.  Though  in  general  he  who  receives  notes  as  collateral  security,  is  bound  to  use 

reasonable  dilligence  to  collect,  and  if  they  are  lost  by  negligence,  he  is  charg- 
able.  This  rule  held  not  to  apply  to  a  case  where  the  receipt  of  an  attorney  at 
law,  residing  in  Georgia,  for  notes  that  was  put  into  the  hands  of  a  trustee  in 
Kentucky,  in  which  receipt,  the  lawyer  has  promised  to  collect  and  remit. 
Ibid,  241. 

CONDITIONS. 

1.  If  the  condition  annexed  to  a  conveyance  of  an  aiate  he  subsequent,  the  estate 
passes,  though  the  condition  be  not  performed ;  so  if  the  condition  be  against 
law  it  doea  not  prevent  the  estate  from  passing.    Myen  va  Daviess,  397. 

CONSIDERATION. 

1.  Prior  to  the  statute  of  1801,  courts  of  equity  had  exclusive  jurisdiction  to  grant 

relief  where  there  was  a  failure  of  consideration,  and  since  that  statute  their 
jurisdiction  is  still  exclusive,  unless  there  be  a  total  failure  of  consideration,  in 
which  case  it  is  concurrent     Case  vs  Fishback,  41. 

2.  And  in  such  cases  the  Chancellor  will  give  the  appropriate  relief,  unless  the 

party  has  defended  at  law  and  failed:  (2  Bibb,  200;  8  Ibid  246;. 2  /.  /.  Mar- 
shall,  139.)     Case  vs  Fishback,  42. 

CONVEYANCES. 

1.  Bf  tto  statute  of  1810,  (2  Slat.  Law,  447,)  deeds  may  be  acknowledged  or  pior- 

ed  before  the  Clerks  of  Cou'nty  Courts,  and  upon  such  acknowledgment  being 
duly  recorded  in  the  county  where  the  land  lies,  and  the  Clerk  receiving  the 
acknowledgment  or  proof  may  also  take  and  certify  the  acknowledgment  and 
privy  examination  of  the  wife,  which  being  also  duly  certified,  and  the  deed 
recorded  in  the  county  where  the  land  liea  will  pass  the  title.  Ford  4^  va 
Qregory*s  heirs,  176, 

2.  By  a  fair  construction  of  the  same  act  a  clerk  of  a  County  Court  may  take  the 

privy  examination  of  the  wife,  though  he  may  not  have  taken  the  acknowledg- 
ment or  proof  ot  the  deed.    Ibid  177. 

3.  Since  the  passage  of  the  act  of  1831  concerning  conveyances,  two  Justices  of 

the  Peace,  without  any  oommiasion,  may  take  the  aokaowledgment  and  privy 
examination  of  femes  covert  to  deeds  of  conveyance  for  land  lying  m  any  coun* 
ty  of  the  State,  passing  dower  or  inheritance.     Shelton  vs  Deering,  406. 

4.  The  act  of  1785  authorised  two  Justices  of  the  Peace  where  the  fetke  resided, 

having  a  commission  for  that  purpose,  to  take  the  acknowledgment  and  privy 
examination  d  femes  covert  to  conveyances.  So  did  the  act  of  1792,  to  take 
relinquishments  of  dower  in  cases  where  husband  had  conveyed  before  that 
time ;  also  ''  in  all  casea  where  a  deed  is  made  by  the  parties  residing  in  the 
county  where  the  land  may  lie,  it  shall  be  lawful  for  the  feme  covert  to  relin* 
qnish  her  dower  in  like  manner."  The  act  of  1881  having  dispensed  with  the 
commission,  two  Justices  may  take  relinquiahments  of  dower.  ShsUcn  tb 
Deering,  4§6. 
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CONVEYANCES- Caji/««uerf. 

6.  The  States  have  the  right  to  prescribe  the  mode  in  which  the  titles  to  land  within 
their  territory  may  be  passed  by  deed  or  will:  (2  Ccti  Rep,  438.)  CornelUon 
vd  Browning f  428. 

CONSTABLES. 

1.  In  an  action  of  debt  ts  a  Constable's  surety,  after  the  death  of  the  principal, 

it  is  not  necessary  to  aver  the  non  payment  of  the  penalty  of  the  bond  by  the 
representative  of  the  principal,  nor  is  if  necessary  to  notice  the  death  of  the 
principal  where  the  bond  is  joint  and  several.  (I  ChUty^  49.)  Commonwealth 
for  CoUman  vs  Hughes,  163. 

2.  It  is  sufficient  in  a  suit  against  a  Constable  or  his  sureties,  to  aver  that  a  judg- 

ment was  rendered  and  execution  issued  thereon,  and,  while  in  fores,  placed 
in  the  hand  of  the  Constable,  received  by  him  and  collected  by  him,  while  the 
bond  was  in  force,  and  his  refusal  to  pay  it  over.  Cammonwealtk  for  SkeUon  vs 
Hughes,  461. 

3.  It  is  not  necessary  to  aver  in  a  declaration  against  a  Constable  or  his  securities 

in  a  suit  to  recover  money  collected  on  execution,  that  any  demand  was  made 
of  the  money  in  the  county— It  is  matter  of  defence  to  be  shown  by  defendant 
Ibid,  462. 

3.  Constables  and  their  sureties  are  liable  for  moneys  collected  by  the  former  upon 

notes,  &c,  as  upon  executions.    Ibid. 

4.  Constables  may  perform  their  ofGcial  duties  in  any  part  of  the  county  in  which 

they  are  appointed.    Ibid,  463. 

CORPORATIONS. 

1.  The  dissolution  of  a  corporation  does  not  dissolve  its  contra  eta  and  obligations, 

and  creditors  may  still  enforce  their  claims  in  equity  against  any  property  of 
the  corporation  which  may  not  have  passed  to  bona  fide  assignees.  Dudley 
fB  Price's  admW,  86. 

2.  The  capital  stock  of  the  Lexington  &  Ohio  Railroad  Company,  held  to  be  a  trust 

fund  in  the  hands  of  the  Company,  and  liable  for  the  payment  of  its  4ebti. 
Ibid,  86. 

3.  To  subject  such  fund,  the  creditor  must  show  that  his  Ic^al  remedies  have  been 

exhausted.    Ibid. 

4.  Though  a  creditor  cannot  have  a  decree  against  the  State  for  money  due  to  a 

public  officer  who  is  insolvent,  (as  decided  Divine  vs  Harvie,  7  Monroe,  439,) 
yet  such  decree  may  be  rendered  against  a  town  or  city  coiporation  for  money 
due  to  an  officer  at  the  filing  of  a  bill  of  a  creditor.  Speed,  .^.  vs  Brown,  .4^. 
111. 

COPIES. 

See  Evidence, 

COSTS. 

J.  Will  not  be  adjudged  in  the  Court  of  Appeals  where  the  only  error  complained 
of  is  a  clerical  error,  and  no  effort  has  been  made  to  correct  it  in  the  inferior 
Court     Crook's  ex'or  vs  Tttrpin,  247. 

2.  Will  not  be  decreed  to  a  plaintiff  in  error  in  the  Court  of  Appeals,  when  the  er- 
ror is  clerical,  and  m^ht  ha\e  been  corrected  on  application  to  the  Circuit 
Couzt,  unlets  the  Cirouit  Couit  has  refused  to  conact  it    Jbtd^  247. 
Vol.  X.  66 
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CURTESY. 

1.  It  is  the  duty  of  the  husband  to  take  the  potseasion  of  the  land  of  the  wife  to 

strengthen  he%title;  if  he  fails  to  do  so  during  the  coverture,  he  is  not  tenant 
bv  the  curtesy  after  her  decease.    Neely,  ^c.  vs  Butler ,  ^c.  60. 

2.  When  the  lands  of  the  wife,  to  which  ehe  has  the  title,  are  unimproved,  and  the 

husband  do«s  not  take  possession  of  them  during  coverture,  he  has  no  right  ef 
curtesy  in  them  upon  the  death  of  the  wife.  The  doctrine  of  the  New  YodL 
Courts  not  approved.     7^. 

COVENANT. 

1.  An  order  for  goods  to  a  certain  amount  in  value,  containing  an  express  promise 
to  pay  for  them,  is  a  covenant  to  pay  that  sum,  if  the  goods  be  furnished.  JSiig- 
lish  vs  Young,  142. 

COVINGTON. 

1.  The  act  of  the  Legislature  establishing  the  town  of  Covington  decided  to  be  con- 

stitutional by  the  case  of  Kennedy's  heirs  vs  Trualeea  of  Covington,  (8  Dana, 
366.)    That  deoision  regarded  as  valid.     Orr  vs  Foote,  4^.  388. 

2.  The  act  establishing  the  town  of  Covington,  vested  in  the  trustees  150  acres  of 

land,  and  authorized  them  to  sell  and  convey  the  lots  laid  off:  Held,  that  a  sale 
by  them  of  parts  not  then  laid  off,  passed  at  least  an  equity  to  the  purcbasers. 
Ibid,  391. 

DAMAGE^— 

1.  Where  a  second  injunction  is  obtained  to  a  judgment  at  law  upon  filing  a  bit 
of  review  which  was  not  authorized  by  the  rules  of  chancery  practice,  dama- 
ges should  be  awarded  to  the  defendant     Carter  vs  Stennet  and  Eason,  264. 
See  Injunction. 

DECREES. 

1.  It  is  not  necessary  to  value  lands  sold  under  decrees  in  chancery:  (1  J>ana,  186.) 

Haggina*  heirs  vs  Oilman's  Executor,  21*. 

2.  The  decree  directed  the  sale  of  the  interest  of  the  defendant  in  a  tract  of  land 

described,  to  pay  a  balance  of  the  purchase  money,  not  specifying  m  the  de- 
cree the  extent  of  that  interest— Held  that  the  decree,  though  informal,  was 
not  erroneous,  as  the  pleadings  in  the  case  clearly  defined  the  extent  of  that 
interest.     Haggins'  AeiVsvs  Oilman's  Executor,  216. 

3.  A  decree  against  executors  and  devisees  should  be  to  be  first  levied  of  the  assets 

in  the  hands  of  the  executor,  if  sufficient;  if  not,  then  to  be  levied  of  the  es- 
tate devised.     Waring's  Executor  vs  Waring,  333. 

DEBT. 

1.  May  be  maintained  in  the  Circuit  Court  on  an  obligation  to  pay  money  by  in- 
stalments— all  the  instalments  being  due — though  some  of  the  instalments  be 
less  than  $50:  {Burn,  on  Actions  at  Law,  367;  Harlson  on  Bonds,  123.)  Brown's 
adn'r.  vs  Brown,  248. 

DEEDS. 

1.  A  deed  which  is  voidable  when  delivered,  may  be  subsequently  confirmed.     En- 

glish vs  Young,  143. 

2.  Deeds  are  presumed  to  have  been  delivered  on  the  day  of  their  date,  but  their 

delivery  ^ay  be  proved  to  ha^e  been  on  4  different  day«    A  valid  delivery  must 
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precede  the  acknowled^ent.  (6  Lift.  466;  7  /.  /.  Manh.  120.)  And  an  ac- 
knowledgment is  prima  facie  evidence  of  a  delireryftn  the  day  of  the  date, 
though  evidence  may  be  adduced  to  show  when  the  actual  delivery  took  place. 
The  statute  requires  deeds  of  conveyance  to  be  recorded  within  a  specified 
time  after  delivery  not  after  their  date.  Ford,  ^-c.  vs  Gregory's  heirs,  180. 
8.  The  alteration  of  a  deed  of  conveyance,  made  by  husband  and  wife,  by  which 
the  wife  relinquished  dower,  in  a  part  which  did  not  change  its  legal  effect,  if 
done  by  the  consent  of  the  husband — Held  not  to  render  the  deed  invalid  as  a 
conveyance  of  the  dower  of  the  wife.     Shelton  vs  Deering,  407. 

DEVISEES. 

1.  Tho  term  "lawful  issue"  not  in  all  respects  tantamount  to  the  term  "lawful 

heirs  of  the  body."     Black  vs  Cartmel,  193. 

2.  Illegitimate  children  may  inherit  from  the  mother,  but  are  not  such  "lawful  is- 

sue" as  will  take  a  remainder  in  an  estate  devised  to  her  for  life,  then  to  her 
'•lawful  issue."     Ibid,  194. 

3.  A  devise  to  trustees  to  the  use  of  A,  B.f9me  covert,  for  life  and  then  to  her  "law- 

ful issue,"  gives  to  A  no  such  legal  estate  as  will,  in  case  of  hei  death,  pasa  to 
an  illigitimate  child.    Ibid,  195. 

DEVISES. 

1.  The  words  "heirs  of  the  body"  are  properly  used  as  words  of  limitation,  and 

properly  used  for  the  creation  of  an  estate  tail,  which  is  an  estate  to  the  per- 
son, and  the  heirs  general,  or  special  of  his  body.  It  is  also  true,  that  the 
words  "heirs  of  the  body,"  "heirs  male"  or  female  of  the  body  or  of  two  bod- 
ies, may  be  used  as  words  of  purchase.  It  is  a  question  of  intention  in  what 
sense  they  are  used — When  used  to  designate  persorw,  they  are  construed  words 
of  purchase;  when  \iaed  to  designate  the  whole  line  of  succession,  they  are 
words  of  limitation.     Prescot  vs  PreacoVa  heirs,  69. 

2.  Though  an  estate  for  life  be  expressily  given,  yet  if  the  "heirs  of  the  body"  are 

then  to  take  "share  and  share  alike,"  or  as  tenants  in  common,  or  to  be  equal- 
ly divided  between  them,  this  designation  is  sufficient  to  confirm  the  bequest 
to  the  children.     {2  Burr,  1100;  11  East,  668-,  6  Ihwnt  94.)     See  McNair*s. 
adrrCr  vs  Hawkins,  (4  Bihb,  390.)     Ibid,  69. 
See  Wills. 

DEVASTAVIT. 

Sec  Executors  and  Administrators, 

DEDICATIONS. 
See  Roads,  2. 

DISSEIZOR  AND  DISSEIZEE. 

1.  If  a  disseizor  sow  the  ground  and  sever  com  grown  upon  the  land,  and  disseisee 
re-enter,  he  shall  have  the  corn,  because  he  entered  by  a  former  title.  (1  Coke 
insU  sec,  68,  55  6.)     Hooser  vs  Hays,  73. 

DISTRIBUTEES. 

1.  May  sue  after  the  lapse  of  nine  months  from  the  granting  of  administration 
whether  a  settlement  has  been  made  or  not  Csmmomnalth  for  Bell  va  Ham. 
mends,  63. 
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DIVISION  OF  LAND. 

1.  Where  a  proceeding  is  had  before  the  County  Court  for  division  of  land  amongst 
heirs,  the  recor%of  the  County  Court  should  show  the  names  of  the  applicants 
and  that  tlie  decedent  died  in  the  county,  and  that  part  of  the  real  estate  de- 
scended, lies  in  the  county.    Rice  vs  Rice,  420. 

EASEMENT. 

1.  A  deed  conveying  an  easement  passes  such  right  to  the  grantee  and  all  subse- 

quent grantees.     Comhs  vs  Stetcartf  ^c.  464. 

2.  But  a  collateral  covenant  that  a  vendee  shall  enjoy  a  particular  easement,  not 

part  of  the  conveyance,  passes  no  right  to  a  subsequent  vendee  of  the  estate. 
Ibid, 

3.  An  easement  granted  by  a  mortgagor  after  the  mortgage— a  foreclosure  is  had,  to 

which  the  grantee  of  the  easement  is  no  party — he  is  not  bound  by  the  decree. 
Ibid. 

EJECTMENT. 

1.  Upon  executing  a  writ  of  hab.  fa.  upon  a  judgment  in  ejectment  the  officer  may 
lawfully  put  out  the  defendant  and  all  who  are  members  of  his  family,  or  his 
tenants  at  will.  {Mattox  vs  Helm,  6  Litt.  158)  Higginbolham  vs  Higginbih 
tham  ^  Clark,  372. 

ELECTION. 

1.  Where  there  is  an  uncertainty  in  a  grant,  the  election  is  with  the  grantee.  (T7- 
ner'a  Ab.  49.)  That  is  certain  which  may  be  rendered  certain.  (8hep.  Touch. 
260.)    Armstrong  vs  Mudd,  146. 

EMANCIPATION. 

1.  A  testator  made  his  will  in  1836,  died  in  1845,  by  it  he  declared  that  "all  hia 
slaves,*'  naming  them,  "shall  be  and  they  are  hereby  declared  to  be  free,  (up- 
on condition  that  they  shall  elect  to  go  to  Liberia,)  shall  be  placed  under  the 
care  of  the  testator's  nephew  until  a  fund  shall  be  provided  to  pay  their  pas- 
sage and  sustain  them  six  months  in  Africa."  Two  children  born  between 
the  date  of  the  will  and  the  death  ef  the  testator — Held  that  the  children  bom 
after  the  date  of  the  will  had  the  same  right  to  elect  to  be  free  as  those  before. 
Adams,   ^c.  vs  Adams,  71. 

1.  I  give  and  bequeath  all  my  negroes  their  freedom,  that  my  heirs  or  executors 
shall  have  no  right  or  title  to  them  after  they  arrive  at  the  ages  hereafter  men- 
tioned—the males  at  28  and  the  females  at  26— Held,  that  under  this  will  the 
issue  born  before  they  arrived  at  25  years  of  age  of  the  mother  was  free— That 
emancipatton  of  the  mother  was  immediate  upon  the  death  of  the  testator — 
with  a  right  to  retain  for  service  only  until  the  age  of  26.  O'Brien  vs  Qoalee, 
101. 

EQIUITIES. 

1.  As  between  equities  priority  gives  preference.  A  prior  equity  with  a  legal  ad- 
vantage will  not  be  disturbed  in  favor  of  a  junior  equity,  though  the  legal  ad- 
vantage was  acquired  after  a  knowledge  of  the  junior  equity  of  the  adversary. 
Russell  vs  Petree,  186;  Qrowning  4*  Co.  vs  Behn.  dfc.  386. 

EQUITAS  SEQUITER  LEGEM. 

1.  Both  at  law  and  in  chancery  personal  property  and  slaves  should  be  ficst  subject- 
ed to  the  payment  of  debts.     Hall  and  wife  vn  Sayre,  47. 
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EQUITABLE  INTERESTS. 

1.  An  inaolTeBt  debtor  conveyed  his  picpertjr  in  trust  to  trustees  for  the  bene6t  of 
certain  creditors — a  third  persoa  acquired  the  equity  #f  redemption;  a  part  of 
the  real  property  remained  after  payment  of  the  debts  provided  for,  upon  which 
additional  buildings  were  erected  by  the  debtor  by  consent  of  the  holder  of  the 
equity.  A  creditor,  not  provided  for,  had  judgment  and  a  return  of  nulla  bona, 
filed  his  bill  to  have  satisfaction  out  of  the  rent  and  interest  of  the  debt  or  in 
the  properry:  Held  that  he  was  entitled  to  relief  to  the  value  of  the  improve- 
ment and  interest  therein.    Divine  4*  Brown  vs  Steele,  235. 

EQUITV  JURISDICTION. 

1.  The  Chancellor  has  jurisdiction  to  decree  a  division  of  slaves,  and  a  sale  thereof 

lor  that  purpose  if  it  cannot  be  made  in  kind,  and  may  deoide  upon  the  rights 
of  each  person  claiming  an  interest  therein.    Presco^vs  PrescoVe  heirs,  61. 

2.  The  Chancellor  will  not  interfere  to  cause  a  re-conveyance  of  property  which 

has  been  fraudulently  conveyed  to  evade  the  payment  of  debts:  He  will  not 
enforce  an  executory  contract  founded  upon  illegal  consideration  or  which  is 
without  consideration.    Ford's  ex*or,  ^,  vs  Lewis,  128. 

ESTATES. 

See  Conditions. 

ESTOPPEL. 

1.  A  mortgagee  who  stands  by  and  sees  the  property  sold  on  which  he  has  a  mort- 

gage, without  making  known  his  mortgage  claim,  will  be  estopped  thereaf- 
ter to  assert  claim  under  his  mortgage  against  the  purchaser.  (4  B.  Monroe, 
531.)     Argu,    Bell  vs  Barclay  ^  Ryan,  263. 

2.  Yet  a  purchaser  of  property  under  execution  upon  which  he  had  previously  ac- 

quired a  lien  by  attachment  bill,  is.not  precluded  from  relying  upon  his  previous 
lien:  (3  B.  Mon.  133;  Ibid,  580.)     Argu.     Ibid,  263. 

3.  The  heirs  of  who  one  has  conveyed  is  estopped  to  deny  that  the  ancestor  had 

title  when  he  conveyed.     Upshaio  vs  McBride,  204. 

4.  A  mortgagor  who  stands  by  and  sees  the  mortgaged  property  sold  under  execution 

and  asserts  no  right,  will  be  estopped  thereafter  to  assert  title  against  the  pur- 
chaser.     Grace  vs  Mercer,  ^c.  169. 

5.  One  who  enters  under  a  particular  title  cannot,  whilst  so  in  possession,  assert 

an  adversary  title  without  restoring  the  possession.     Upshaw  vs  McBride,  205. 

EVIDENCE. 

1.  Copies  of  writings  of  a  private  nature  not  required  to  be  recorded,  though 
from  the  files  of  the  Courts,  are  only  secondary  evidence  and  inadmissible,  un-- 
less  the  original  are  lost  or  destroyed— in  possession  of  the  adverse  party,  or 
beyond  the  jurisdiction  of  the  Court.     Davidson  vs  Davidson,  116. 

3.  The  statute  of  1795  authorizing  copies  of  bonds,  or  other  writings,  in  which  two 
or  more  maybe  bound,  and  which  may  be  filed  in  one  district  and  suit  brought 
in  another,  to  be  filed  by  the  plaintiff,  and  made  evidence  on  the  trial,  does 
not  authorize  such  copies  to  be  used  in  other  cases  where  the  action  is  not 
founded  upon  the  writing.    Ibid,  117. 

8.  In  prosecutions  involving  the  character  of  a  defendant,  he  may  give  evidence  of 
general  good  character.  A  prosecution  for  an  assault  does  not  so  involve  chai- 
acter  as  to  authorize  the  defendant  to  adduce  proof  of  his  general  good  charac- 
ter: (3  SHarkie  on  Evidence,  365.)    Drake  vs  Commonvmlih,  226. 
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B  VID  ENCE—  Continued. 

4.  Copies  of  notes  in  the  hands  of  thlTd  penons,  who  may  be  requited  to  produce 
them,  are  not  ottnpetent  evidence — ^the  originals  should  be  produced.    Bell  ▼& 
Barclay  and  Ryan,  262. 
"5.  Title  papers  may  be  competent  to  show  boundary  when  not  so  to  prove  title  in 
the  party  oifeiing  them.     Orr  vs  Fooiet  6fC,  393. 

6.  Taken  to  prove  a  fact  not  in  issue  by  the  pleadings,  should  be  excluded.    Smith- 

peters  vs  Oriffin'e  Administrator j  369. 

7.  The  admissions  of  one  partner  after  dissolution  is  not  competent  to  prove  a  debt 

against  the  firm:  (1  Marsh,  189 ;  6  /.  /.  Marsh,  614;  3  B.  Mon.  266.)  Daniel 
vs  Nelson,  318. 

8.  A  writing  showing  the  true  position  of  a  line  between  the  o^vners  of  land  on 

each  side  thereof,  is  competent,  when  properly  proved,  to  show  where  the  line 
is  between  tbe^parties,  and  all  persons  claiming  under  them.  Orr  vs  Foote, 
892. 

EXECUTIONS. 

1.  May  issue  to  the  county  in  which  the  judgment  wa«  rendered ;  or  that  in  which 

the  defendant  resides :  {Statute  Law,  646)  but  though  an  execution  issue  not 
in  conformity  to  the  statute,  a  sale  of  land  thereunder  will  not  be  void:  ( 1 
Mon.  94  ;  3  Ibid,  479.)     Young  vs  Smith,  ^c.  296. 

2.  It  will  not  render  a  sale  invalid,  that  the  plaintiffs  combined  not  to  bid 

against  each  other,  especially  where  the  sale  was  open  and  public  at  the  court 
house.     Young  vs  Smith,  ^c.  297. 

3.  A  levy  upon  a  portion  of  the  bricks  in  a  kiln  without  separating  them  from  the 

mass  is  valid— the  officer  may  leave  them  in  the  kiln  at  his  peril,  and  may  sell 
so  many  bricks  in  the  kiln,  and  the  purchaser  may  open  the  kiln,  and  take 
them  out  in  the  ordinary  way.    Hill  vs  Harris,  120. 

EXECUTION  SALES  OF  LAND. 
See  Land  Sales.    Sales  of  Land, 

EXECUTORS. 

1.  An  executor  acting  under  a  will  which  was  subsequently  vacated,  paid  money 

to  a  legatee  acting  under  such  will — Held  that  the  executor  should  be  credited 
for  the  amount  so  paid,  as  the  legatee  was  a  creditor  of  the  decedent  to  be  ap« 
plied  to  the  payment  of  such  demand.  Woods'  Administrator  vs  Nelson*8  Ex- 
ecutor. 230. 

2.  An  executor  who  held  funds  in  his  hands  of  the  estate  of  his  supposed  testator, 

is  bound  for  interest  thereon,  upon  the  will  being  set  aside  as  invalid,  fiom 
the  time  of  filing  the  bill  to  set  aside  the  will,  and  for  an  accounts-no  refund- 
ing bond  being  necessary.    Ibid,  230. 

3.  An  executor  in  such  cases  should  be  paid  for  his  services  where  they  were  valu- 

able in  the  management  of  the  estate.  Ibid.  But  an  executor  of  such  execu- 
tor cannot  charge  the  first  estate  where  suit  was  pending  to  vacate  the  will 
before  the  death  of  the  first  executor,  though  he  may  charge  the  estate  of  his 
immediate  testator.    Ibid,  231. 

4.  Where  certain  acts  are  directed  by  the  testator  by  his  will  to  be  done,  but  no  ex- 

press direction  as  to  the  person  by  whom  it  is  to  be  done,  the  duty  devolves  up- 
on the  executor:  (7  Monroe,  304.)     O'Neal  and  Wife  vs  Beall,  273. 
6.  Can  an  executor,  who  is  nominated  such  by  the  will,  but  who  hat  not  qualified 
but  intends  to  do  so,  perform  an  act  which  will  bind  an  executor  who  does  qual- 
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ify?  Qu:  If  an  executor  who  has  not  qualified  do  an  act  which  appertains  to 
theduty  of  executor  who  has  qualified,  afterwards  qualify,  it  is  binding,  not  from 
the  fact  of  being  nominated  by  the  will,  but  from  his  subsequent  qualification. 
Carter's  ex' or  vs  Carter,  330. 

6.  Does  the  qualification  of  one  executor,  without  the  cither,,  amount  to  a  refusal  by 

the  latter.     Query.    Ibid. 

7.  That  an  excculoi  may  be  liable  for  devastavit  in  not  properly  managing  the  es- 

tate, will  not  affect  the  right  of  a  purchase  of  property  which  the  executor 
might  have  saved  from  sale.     Myers  vs  Daviess,  399. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  the  will,  under  which  an  executor  has  been  qualified  and  acted,  is  sub- 

sequently vacated,  it  is  proper  that  his  acts,  so  far  as  they  were  beneficial  to 
the  estate,  should  be  confirmed.  If  he  paid  money  to  one  who  was  supposed 
to  be  a  legatee,  who  was  in  fact  a  creditor  only,  he  should  be  credited  by  the 
amount  as  paid  to  a  creditor.  He  is  bound  for  interest  on  funds  in  his  hands 
from  ttie  time  of  filing  the  bill  to  vacate  the  will,  dec.  No  refunding  bond 
could  be  required  by  him — and  such  executor  should  be  paid  for  his  services,  sa 
far  as  they  were  valuable  to  the  estate;  but  the  executor  of  such  executor  can- 
not charge  the  estate  of  the  first  decedent  Wood's  adm'r  vs  Nelson's  ex' or, 
230. 

2.  A  testator  devised  the  whole  of  his  estate  to  trustees,  the  widow  renounced  Ih© 

provisions  made  for  her  by  the  will,  and  had  dower  assigned  in  certain  slaves  of 
the  testator:  Held  that  the  trustees,  who  were  in  effect  executors,  were  only 
divested  of  right  in  the  slaves  to  the  extent  of  the  dower  interest  of  the  widow, 
and  the  reversion  remained  in  the  trustees,  and  was  subject  to  sale  under  exe- 
cution upon  a  judgment  against  the  trustees.     Myers  vs  Daviess,  397. 

3.  An  executor  or  administrator  who,  before  the  act  of  1839,  paid  bond  or  aimple 

contract  debts  before  judgment  debts  which  were  in  force  in  the  county  where 
the  testator  intestate  died,  was  guilty  of  a  devastavit,  and  became  peisonaU^ 
liable  of  his  own  estate  to  pay  the  judgments:  (5  Dajia,  363.)  Place,  ^c  ¥» 
Oldham's  adm'r,  401. 

4.  Hay  properly  be  required  to  give  injunction  bonds  in  Kentucky— the  statutes  of 

Kentucky  requiiing  injunction  bonds  enjoining  judgments,  makes  no  exception 
in  behalf  of  executors.    Mahon,  4-c  vs  Tydings,  ^c  363. 

EXECUTORS. 

See  Trustees, 

EXONERATION  OF  PERSONAL  ESTATE. 
See  WilU. 

EX  OFFICIO  SERVICES. 

1.  Clerk's  and  Sherifis  fees  incurred  in  proceedings  against  guardians,  directed  by 
the  statute,  are  not  tx  officio  services,  but  properly  chargable  against  the  guar- 
dian, if  found  delinquent.     Commonwealth  vs  Shanks,  306. 

EXTINGUISHMENT  OF  DEBTS. 

1.  The  receipt  of  one  note  by  assignment  in  lieu  of  another,  is  an  extinguishment 
of  the  fint,  and  though  the  laat  be  Aotpaidi  the  first  will  not  be  xeiuseitated. 
B^rry  ya  Sbockmsllf  4«.  800. 


Digitized  by 


Google 


53S  II^DEX. 

FEDERAL  COURT. 

See  Removal  of  SuiU, 

FEMES  COVERT. 

1.  It  is  a  general  rule  that  a  feme  covert  cannot  contract  as  &feme  sole,  nor  as  such 

sue  or  be  sued,  and  cannot  at  law  bind  heraclf  in  respect  to  her  separate  prop- 
erty;  and  courts  of  equity  will  not  ordinarily  entertain  jurisdiction  to  apply  hex 
separate  property  in  the  hands  of  a  trustee  to  the  payment  of  her  engagements: 
(2  Roper  on  Husband  and  Wife,  23G;  2  Ves,  138)  though  she  may  charge  her 
separate  estate  when  she  shows  an  intention  to  do  so:  (2  Roper  8up*a  240-44.) 
Coleman  vs  Woolley'a  Executor,  321. 

2.  If  a  married  woman  live  separate  from  her  husband,  the  general  inference  is 

that  those  who  deal  with  her,  credit  her  upon  the  faiih  of  her  separate  estate, 
and  it  may  be  subjected  in  equity:  (2  Roper,  244.)     R)id,  321. 

3.  The  employment  of  counsel  by  a  feme  covert  living  separate  from  her  husband, 

to  defend  her  son  charged  with  murder,  held  to  be  such  a  meritorious  claim  aa 
would  authorize  the  Chancellor  to  decree  it«  payment  out  of  her  separate  es- 
tate.   Ibid,  323. 

PERRIES. 

1.  The  statute  of  1831:   (I  Statute  Law,  715)  regulating  the  keeping  of  femes  oa 

the  Ohio  is  highly  penal,  and  in  its  construction  should  not  be  carried  beyond 
the  clearly  expressed  intention  of  the  Legislature.     Brasher  vs  Kennedy,  29. 

2.  The  hirer  of  a  slave  is,  in  legal  contemplation,  the  owner  for  the  term  of  hiring, 

so  far  as  to  give  consent  to  his  crossing  the  Ohio,  which  will  exonerate  the  fer- 
ry keeper  from  the  penalty  denounced  by  the  act  of  1831:  (1  Statute  Law,  716.) 
Moore  vs  Foster,  255. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Caunot  be  maintained  without  there  has  been  actual  possession— a  mere  legal 

seizin  is  not  sufficient     Neely,  ^c.  vs  Butler,  4-c.  60. 

2.  A  possession  received  by  an  agent  from  the  Sheriff,  upon  executing  a  writ  of 

'hab,  fa,  is  the  possession  of  the  principal,  and  such  principal  may  maintain 
forcible  entry  and  detainer  upon  being  divested  of  such  possession:  Kercheval  va 
Ambler,  (4  Dana,  167.)     Bigginbotham  vs  HigginboLham  and  Clarke,  371. 

aPRAUD. 

1.  One  greatly  involved  sold  all  his  interest  in  his  grandfather's  estate,  estimated  to 
be  about  SHOO,  for  $400  and  ten  years  boarding  in  future  of  himaelf— Held  that 
such  contract  was  fraudulent    Bawkina,  ^c  vs  Moffit,  82. 
See  Partnership,  2. 

GAMING. 

*1.  One  who  pays  a  gaming  debt  at  the  request  of  a  looser,  may  recover  from  such 
looser  the  money  so  paid,  though  he  had  Juiowledge  that  it  waaa  gaming  debt 
English  va  Yonng,  142. 

GRANTS. 

1.  When  several  grant  by  one  deed  the  separate  interest  which  each  has  in  an  es- 
tate, the  covenants  shall  be  considered  as  extending  to  the  interest  granted — 
(I  Chitty,  47,) — and  if  they  separately  warrant,  the  warranty  extends  to  the 
interest  granted.  Suits  for  breach  of  such  wairanty,  should  bs  seteraL  Ev- 
•fu  vs  Sanders,  ^c  292. 
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MABSnS  FACIA9. 

R£IRS, 

1.  By  the  fint  section  of  the  act  of  1819,  {Stat.  Law,  180|)  suits  are  authoiiied 
against  heirs  or  devisees  after  Judgment  against  the  administrator  or  executor, 
and  a  return  of  no  property  of  the  decedent  in  the  hands  of  executor  or  ad^ 
ministrator.  No  suit  for  a  devastavit  or  bill  of  discovery  against  the  executor 
or  administrator  Is  necessary.    Litsty  and  wife  vs  Smith's  adrn'r,  75. 

%  Such  suit  cannot  be  defeated  by  the  heir  or  devisee  by  reason  of  any  delay  in 
pursuing  the  personal  representative,  unless  it  was  fraudulent    Ihid,  76. 

HEIRS  AND  DEVISEES, 

1.  Are  liable  to  creditors,  under  the  act  of  1819,  after  judgment  and  a  retam  of 
nulla  bona  against  the  executor  or  administrator,  and  the  creditor  ia  not  bound 
to  pursue  the  latter  or  their  aureties,  or  to  investigate  the  correctness  of  the  ad- 
ministration.   Litaey  and  wife  va  SmitlCs  adnCr,  77. 

HIRERS  OF  SLAVES. 

1.  The  hirer  of  a  alave,  consenting  to  his  oroasing  the  Ohio,  might  bo  liable  for  th« 
same  in  case  of  his  escape.    Argu.    Moore  vs  Foeter,  250. 
See  Slaves, 

HUSBAND  AND  WIFE. 

1.  A  conveyance  of  land  to  a  feme  covert  does  not  give  to  her  a  aeparate  estate  ia 

the  technical  sense  of  that  phrase.    Hall  and  wife  vs  Sayre,  46. 

2.  Qu^Can  hfeme  covert,  without  an  express  power  be  given,  chaige^horaeptimttt 

real  estate  by  note  for  the  payment  of  money,  or  can  a  Court  of  Equity  enforco 
the  payment  of  such  note  by  a  sale  of  land.  Ibid,  See  Coleman  va  WooU 
ley*e  exeecutor,  Poet, 

3.  The  right  of  the  husband  in  the  slaves  of  the  wife  which  are  hired  out  at  the  mar- 

riage, is  not  a  mere  choec  in  action— the  slave  vests  in  the  husband,  at  least  tub 
modo'f  and  upon  the  death  of  the  wife,  even  before  the  expiration  of  the  hiring, 
the  husband  is  entitled  to  the  slave:  Banks  \'s  Marksberry,  3  LUt,  283-4; 
Turner  vs  Daviess,  1  B,  Mon,  162.)  And  in  such  case,  the  executor  of  the 
husband  having  recovered  the  slavea  at  law,  the  administrator  of  the  wife  ia 
concluded  from  asserting  title  in  chancery  to  the  slaves.  Morrow  va  H^fttta- 
side's  ex* or,  412. 

4.  The  liability  of  the  husband  to  the  debti  of  the  wife  before  marriage,  continnea 

only  during  the  coverture;  on  her  death  his  liability  ceases,  and  he  is  not  liabla 
either  at  law  or  in  chancery,  though  he  may  have  received  estate  by  the  mar- 
riage. Ibid, 
6.  Asaignees  in  bankruptcy  and  assignees  of  the  husband,  of  the  wife'a  choses  in  ac- 
tion,  or  equitable  interests,  take  subject  to  the  equity  of  the  wife  to  a  s^-ttlement: 
{Roper  on  Husband  and  Wife,  vol,  1,  263-273;  Clancy  on  Married  Women, 
294  to  670;  2  Storey's  EquL  638.)     Crook's  ex* or  vs  Tuffin,  244. 

6.  The  right  of  the  wife  to  a  settlement  exists  till  the  husband,  or  his  aaaignee,  ac- 

tually obtain  possession  of  the  money  or  property.  ( Clancy,  441;  2  Dana,  487.) 
Ibid, 

7.  The  payment  of  a  fund  to  the  assignor  of  the  husband,  ont  of  which  the  wife 

has  an  equity  to  a  aectlemsnt  peeing  a  auit  for  that  object,  wDl  not  affeet  tlM 

zigfai  of  the  wifa.    i»i<24». 

Vol.  X.  6t 
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HUSBAND  AND  WIFZ- Continued. 

8.  The  wife  uniting  in  a  conveyance  with  the  husband  and  relinquishing  dower,  i« 

not  a  surety  of  the  husband  in  the  wananty  of  quantity  or  title.    Skelton  m 
Leering,  407. 

9.  The  payment  of  the  fund  to  the  assignee  of  the  husband,  pending  a  suit  by  th« 

wife  for  a  settlement,  will  not  affect  the  right  of  the  wife:  (4  Veaey,  48)  Crook*9 
ex*  ore  vs  Turpin,  246. 

10.  A  vested  remainder  in  slaves  which  vested  in  the  wife  prior  to  the  23d  Pebma- 
ry,  1846,  became  vested  in  the  husband  where  the  marriage  occurred  before 
that  date,  and  liable  to  the  payment  of  the  husband's  debts,  though  the  life 
estate  was  not  determined  until  after  the  23d  February,  1846.  Jackaon'e  adm, 
vs  SubleU,  469. 

IMMATERIAL  ISSUES. 
See  Practice. 

INDORSERS. 

1.  A  promise  made  by  an  indorser  to  pay  a  bill,  made  when  he  was  ignorant  that 
he  was  eionerated  by  the  lacAee  of  the  holder,  is  not  obligatory.  Bank  U,  & 
vs  Leathers,  66. 

INFANTS. 

1.  A  horse  not  considered,  under  certain  circumstances,  a  necessary  for  an  infant 
Smilhpeter'e  vs  Griffin's  admr,  260. 

INFANTS^  REAL  ESTATE. 

I.  It  is  competent  for  the  Legislature  to  authorize  the  sale  of  infants  real  estate  ia 
Kentucky,  though  they  be  non-residents,  upon  the  petition  of  the  guardians— 
and  the  infants  are  not  otherwise  necessary  parties  to  the  proceeding  than 
through  their  guardian.  Nelson's  heirs  vs  Lee,  609. 
3.  Infants  whose  lands  have  been  sold  under  the  decree  of  the  Chancellor,  may, 
on  arriving  at  full  age,  waive  any  irregularity  in  the  proceedings,  and  insist  up* 
on  its  enforcement  against  a  purchaser,  and  have  a  specific  performance  of  th» 
contract  of  sale.    Ibid,  610.  ^ 

INJUNCTION. 

1.  When  a  second  injunction  is  obtained  upon  filing  a  bill  of  review,  which  was 
diisoivcd  because  the  filing  of  the  bill  was  not  authorized,  damages  should  ba 
given.  Carter  vs  Slennet  ^  Eason,  254. 
8.  A  decree  directing  the  payment  of  money  which  has  been  enjoined  in  the  hands 
of  a  party  to  the  suit,  is,  in  effect,  a  dissolution  of  the  injunction,  and  giving 
direction  to  the  fund.  Crook's  ex' or  vs  Turpin,  4^  246. 
See  Damages. 

INJUNCTION  BONDS. 

1.  Upon  an  injunction  bond  executed  to  several  jointly,  as  obligees,  debt  may  ba 

maintained  in  the  name  of  all  for  an  injury  to  either  by  a  failure  to  petfoim 
the  condition.  (I  Ckiity,  9-10.)     Watts,  efc.  vs  Sanders,  ^-c.  374. 

2.  When  the  condition  of  an  injunction  bond  is  to  "prosecute  the  injunction  with 

effect,*'  and  the  ground  relied  upon  for  the  injunction  be  removed  after  the 
mjanetioa  is  granted,  and  the  Chanoellor  dismiss  the  bill  and  dissolve  the  iii' 
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INJUNCTION  BOVDS^Continued. 

junction  because  the  ground  haa  been  removed  by  the  defendant,  it  is  a  pioeeoa- 
tion  of  the  injunction  with  e^ffect,  and  there  is  no  liability  on  the  bond.  Watta^ 
4*0.  Sanders,  374-6. 

3.  Given  by  executors  and  administrators,  should  secure  to  the  defendant  all  the 

rights  and  legal  consequences  resulting  from  an  unsuccessful  prosecution  of 
the  injunction,  that  exists  in  his  behalf  at  its  obtcntion,  or  may  follow  its  dis- 
solution, to  the  extent  of  assets,  and  to  that  extent  should  the  surety  b« 
bound.     Mahan,  ^c,  vs  TydingSt  354. 

4.  In  suits  upon  injunction  bonds  given  by  executcrs,  binding  them  to  pay  out  of 

assets  only,  it  is  necessary  to  make  other  avermenta  than  that  the  injunction 
is  dissolved,  and  the  debt  not  paid.  It  bhould  aver  assets  to  pay  and  a  waste 
thereof,  or  some  other  such  averment  to  make  the  executor  and  surety  peison« 
ally  liable.  i»u2,  365. 
6.  Injunction  bonds,  though  given  by  an  executor  or  administrator,  are  prima  fatU 
upon  good  consideration.  Ibidt  352. 
See  Executors  and  AdminiMiraior: 

INTEREST. 

1.  May  be  recoTered  on  rent  where  the  sum  is  eertaln,  aa  well  aaforenyoUMt 
consideration.     Burnkam  va  Bast,  228. 

INSTALMENTS. 
See  l>eif. 

JOINT  OBLIGEES. 

See  Injunainn  Bonds. 

JUDICIAL  SALES. 

1.  The  reversal  of  a  judgment  or  decree  doe)  not  afleot  a  purchase  made  under 
either  while  the  judgment  or  decree  ia  in  full  force.  Bank  of  Kentucky  n  Van* 
meter,  68. 

%  Praying  an  appeal  from  a  judgment  or  decree  does  not  have  the  efiect  of  ant* 
pending  its  execution  during  the  time  given  by  the  Court  for  executing  the  ap- 
peal bond.    Ibid, 

8.  A  sale  made  under  a  decree,  wLich  is  sanctioned  by  the  Court,  is  in  general  ef- 
fectual to  pass  the  title  to  the  purchaser,  though  he  be  Che  successful  party  to 
the  suit,  and  notwithstanding  the  decree  be  afterwards  reversed^not  so  when 
the  purchase  is  directly  from  the  successful  party.  Clark's  heirs  va  Ferramp 
450. 

JUSTICES  OF  THE  PEACE. 

1.  The  act  of  1840,  giving  jurisdiction  to  Justices  of  the  Peace  to  hear  and  deter- 

mine cases  of  trespass  and  trespass  on  the  case— authorizes  an  appeal  to  the 
Circuit  Court  from  their  decisions.     Waggener  vs  Hlghhaugh,  197. 

2.  Where  the  damages  for  breach  of  wananty  are  laid  at  less  than  £5,  Justices  of 

the  Peace  have  jurisdiction  to  hear  and  determine.  Evans  va  Sanders,  4^ 
292. 

JURISDICTION. 

See  CentideraHen,  1. 
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LAND  8ALB8. 

1.  The  production  of  a  repleTy  bond  and  exsoation,  under  which  land  waa  aold, 
is  sufficient  to  uphold  such  sale,  and  a  purchaser  to  show  that  the  sale  was 
under  a  judgment  ia  not  bound  to  go  behind  the  replevy  bond.  Floyd  ts  Afc- 
Kinngy,  90. 

t.  The  failure  of  the  Sheriff,  after  the  amount  of  the  execution  is  bid,  to  inquire  if 
any  one  would  pay  the  debt  for  a  less  quantity  of  land,  is  an  irregularity  wbich 
will  not  invalidate  the  sale,  if  not  caused  by  any  act  of  the  purchaser:  (3  A. 
K.  Marshall,  619.)    Ibid,  91. 

I.  It  is  not  error  to  decree  a  sale  of  an  interoat  in  land  to  pay  the  debt  of  the  defen- 
dant, or  discharge  a  lien,  without  dividing  the  land,  when  the  interest  was  clear- 
ly defined,    haggina*  h$ir$  va  Qilman*$  ExuiUoTf  219. 

LANDLORD'S  LIEN. 
BttRent, 

LAPSE  OF  TIME. 

1.  After  the  lapse  of  40  years  bond  for  title  to  land  presumed  to  have  been  satiafied. 
Up9haw  vs  McBride,  204. 

LEVY  OF  EXECUTIONS. 
See  Executions, 

LEX  LOCI  CONTRACTUS. 

1.  The  place  of  making  a  contract  and  of  performance,  gives  the  law  of  the  con- 
tract: {Storey's  Conflict  of  Laws,  62.)     Cross  vs  Peiree,  416. 

LIMITATION. 

1.  A  replication  to  a  plea  of  the  statute  of  limitations,  of  1838,  by  a  aecurity,  aver- 

ring that  seven  years  bad  elapsed,  die.  and  which  replication  averred  that  the 
defendant  had  removed  out  of  ihe  county  before  the  lapse  of  seven  years,  where- 
by the  plaintiff  had  been  obstructed  in  bringing  his  suit,  held  to  be  a  good  re- 
plication.    Prather  vs  Boss,  16. 

2,  The  statute  of  limitations  limiting  the  prosecution  of  suits  against  the  sureties  of 

administrators,  guardians,  &c.,  (3  Slat.  Law,  658.)  was  intended  to  be  gener- 
al in  its  operation,  and  applies  as  well  to  cases  where  the  distributees  were  of 
full  age  at  the  date  of  the  bond,  as  to  cases  where  part  were  of  full  age  and 
part  minors;  where  all  are  of  full  age  at  the  date  of  the  bond  suit  must  be 
brought  within  five  years  from  its  date;  if  part  are  of  full  age,  suit  must  be 
brought  within  five  years  from  the  arrival  of  the  youngest  of  full  age.  Common" 
wealth  for  Bell  vs  Hammond,  63. 

t.  When  new  matter  is  introduced  into  a  suit  in  chancery  by  amended  pleadings, 
the  statute  of  limitation,  as  to  such  matter,  runs  to  the  iirae  of  filing  such 
amended  pleadings.    Dudley  vs  Price's  admr,  88. 

4.  Statute  of  limitation  being  intended  to  give  repose  to  those  having  right  or  ap- 
parent right,  should  be  lib(  rally  construed  with  the  view  to  attain  the  object  in- 
tended.    Argu.     Phillips  vs  Pope's  heirs,  165. 

t,  Theact  of  1840.  limiting  the  time ofbringing  suits  by  widows  ortheir  heirs forland 
which  she  had  attempted,  but  ineffectually,  to  convey  during  coverture,  must 
be  confined  in  its  operation  to  the  cases  enumerated  in  the  statute.  In  all  oth- 
er cases  the  widower  her  heirs  have  20 years  in  which  to  bring  their  actions  af- 
ter the  right  acciues.  {Ibid.)  But  suits  by  a  widow  or  her  heirs  for 
land  which  she  had  attempted  to  convey,  and  in  the  caaes  provided  ibr  in  the 
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LIMITA  TI ONS—  Continued. 

act  of  1840,  must  be  brought  within  thr«e  years  from  the  time  the  right  of  ac. 
lion  accrued  to  widow  or  ber  heirs.  If  the  husband  be  not  tenant  by  the  cur- 
tcrsy,  the  right  of  the  heir  accrues  upon  the  death  of  the  wife,  and  her  right 
upon  the  death  of  the  husband.    Ibid,  171. 

6.  The  statute  of  1840,  limiting  actions  by  widows  and  their  heirs,  should  be  con- 

strued as  the  statute  of  1796,  as  modified  by  the  act  of  1814,  in  respect  to 
its  savings.     Phillips  vs  Pope's  heirs,  174. 

7.  Accounts  not  between  merchant  and  merchant  not  relating  to  the  trade  of  mer- 

chandise; are  not  within  the  exceptions  named  in  the  statute  of  limitations. 
Smith  \s  Dawson,  113. 

8.  The  Courts  of  Kentucky  so  construe  the  statute  of  limitations  to  actions  of  ac- 

tions of  accounts,  as  to  bar  a  recovery  for  all  items  sold  more  than  the  length 
of  time  before  suit,  which  is  prescribed  bv  statute.  (See  cases  cited.)  Ibid^ 
114. 
9  The  limitation  to  suits  against  securities,  prescribed  by  the  act  of  1838,  (3  StaL 
Law,  339,)  must  be  pleaded  at  law,  and  is  not  available  in  chancery  after  a 
judgment  at  law.     Willis  vs  Caldwell,  199. 

10.  To  sacure  the  right  of  the  heirs  of  a  feme  covert  to  recover  land  which  she  had 
attempted  to  convey  during  coverture,  all  the  heirs  and  not  part  only,  must  la- 
bor under  disability  at  the  time  the  right  accrues,  unless  the  suit  be  brought 
within  three  years,  under  the  statute  of  1840:  Phillips  vs  Pope's  heirs,  {ante. 

page  171.)     Dibyns,  ^c.  vs  Schoolfield,  4'C.  313. 

11.  By  the  statute  of  1840,  (3  Statute  Law,  413,)  the  limitation  commences  to  run 
from  the  time  the  right  of  action  accrues  and  not  before.    Ibid,  312. 

LIEN. 

1.  An  attaching  creditor,  by  bill  in  chancery,  does  not  waive  his  attachment  lien 

by  bidding  for  the  attached  property  at  a  sale  made  under  exeoutiona  whiek 
bound  the  property  before  the  levy  of  the  attachment.  Beall  vs  Barclay  and 
Ryan,  264. 

2.  One  who  purchased  property  which  was  bound  by  execution,  though  he  pur- 

chased of  the  defendant  in  the  execution,  if  the  price  went  to  discharge  the  ex- 
ecution lien,  should  have  his  money  refunded  before  an  attaching  creditor, 
though  his  attachment  was  pending  at  the  sale.    Ibid, 

8.  Where  there  are  several  purchasers  of  property  mortgaged,  or  upon  which  other 
lien  exists,  they  are  liable,  or  the  property  in  their  hands,  to  a  pro  rata  contri- 
bution to  the  discharge  of  the  lien:  (3  B.  Monroe,  508;  Ibid,  314.)  The  value 
t)f  the  property  at  the  date  of  the  decree,  is  the  proper  period  at  which  to  make 
the  estimate.     Ibid,  266. 

4.  Notes  given  for  the  purchase  of  land,  remain  a  lien  upon  the  land,  though  they 
may  be  renewed.     Mair  vs  Cross,  6fc.  281. 

6.  But  wbero  the  holder  of  a  note  given  for  land  surrenders  it,  and  takes  the  note 
of  another  assigned  to  him  by  a  third  person,  it  U  not  a  renewal,  and  the  lien 
is  lost — it  is  a  new  debt,  and  the  remedy  of  assignee  against  assignor  is  the 
only  remedy  in  case  of  the  insolvency  of  the  obligor.    Ibid,  282. 

6.  Where  a  note  given  for  land  has  been  so  united  and  blended  with  other,  notes 
and  dealings,  as  to  render  it  difficult  to  ascertain  the  real  balance  due  for  the 
land,  and  it  b  not  ascertained,  the  claim  of  lien  ahonkl  bo  njeoted.  Bnd^ 
284. 
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LIEN  OP  VENDOR. 

L  A  vendor  having  conveyed,  acknowledging  the  payment  of  the  conaideration, 
cannot  enforce  his  lien  against  a  mortgagee,  uho  took  hia  mortgage  in  ignor* 
a  nee  of  the  lien.     Gawning  cj-  Co.  vs  Behn,  cjr.  385. 

MALICIOUS  SUITS. 

1.  A  declaration  in  case  for  wrongfully  procuring  an  injunction  by  which  theplain- 

tiff  was  deprived  of  the  use  of  his  land,  should  aver  that  the  injunction  was 
obtained  maliciously  nnd  without  probable  cause.     Cox  vs  Taylor* i  admr,  21. 

2.  But  if  the  suit  be  upon  the  injunction  bond  for  any  violation  of  its  provisiona,  it 

is  not  necessary  to  aver  malice  and  want  of  probable  cause.    Ibid, 

3.  Though  an  injunction  might  have  been  rightfully  obtained,  its  malicious  and 

wrongful  continuance  might  be  a  cause  of  action,  though  the  action  for  ita  ob- 
tenlion  might  be  haned.     Argu..     Ibid,  17. 

4.  That  an  injunction  bond  has  been  required  and  given  does  not  deprive  the  paitj 

injured  from  suing  for  injuries  not  provided  for  by  the  injunction  bond.  Ibid,  22. 
See  Injunclion  bonds, 

MARRIED  WOMEN. 

Sec  Husband  and  Wifs. 

MERGER. 

See  Bar. 

MESNE  PROFITS. 

1.  Cannot  be  recovered  for  a  longer  term  than  five  yeaiB  before  auit,  nor  until 
possesion  be  regained:  (6  B.  Mom  489;  Adams  on  msctment,  333.)  Cos  vs  Ttif* 
loi^s  adnCf,  19. 

MISNOMER. 

See  Practics. 

MORTGAGES. 

1.  Property  sold  under  execution,  subject  to  mortgage,  should  be  sold  as  property  in 

other  cases— so  if  sold  irrespective  of  the  mortgage.    A  sale  of  land  and  slaves 

in  gross  where  they  are  mortgaged,  and  purchased  by  the  mortgagee,  ahould  be 

treated  as  a  nullity.     Lee  ^c,  vs  Fellotces,  ^e.  119. 
3.  A  mortgagee  accepting  a  mortg'^ge  as  well  for  his  own  benefit  as  for  €«• 

tain  sureties  of  the  mortgagor,  is  bound  to  make  a  pro  rata  distribution  of  the 

moitgage  fund.     Willis  vs  Caldwell,  199. 

3.  A  mortgage,  appearing  to  have  a  scrawl  attached  thefeto,  wis  reeoided  withoot 

its  being  placed  upon  the  record:  Held  that  a  party  objecting  to  it  on  account 
of  the  want  of  a  seal  or  scrawl,  must  show  that  it  bad  no  seal  or  scrawl  when 
recorded.     Crowning  ^  Co.  vs  Behn,  ij^c.  386. 

4.  Property  mortgaged,  whether  in  possession  of  mortgagee  or  mortgagor,  may  ba 

taken  by  an  officer  and  sold  under  execution,  and  the  declaration  of  the  officer 
that  he  intends  to  sell,  disregarding  the  mortgage,  does  not  affect  his  right  to 
the  possession  of  the  property  to  make  the  sale.     Squires,  ^c  vs  Smith,  35. 

NEGOTIABLE  NOTES. 

1.  A  note  given  to  renew  a  note  for  a  loan  obtained  from  a  bank  in  a  sister  State, 
is  valid,  and  a  mortgage  given  to  secure  the  payment  of  such  note  and  all  notes 
given  for  its  renewal  are  valid,  whether  they  be  made  m  Kentucky  or  elat* 
whsre.    Handy  ts  Commsnial  Bank  of  Nsw  OrUans,  10(X 
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HBW  TRIAL. 

1.  That  one  of  a  petit  Jury  is  of  the  same  name  of  the  foreman  of  the  grand  jury 

^•ho  found  the  indictment,  is  not  a  ground  which  can  avail  for  a  new  trial  in 
this  Court,  if  not  made  in  the  Circuit  Court.    Drake  vs  Commonioealth,  225. 

2.  If  evidence  be  given  of  two  assaults  upon  the  trial  of  an  indictment  charging 

one  assault  only,  and  not  objected  to  in  the  Circuit  Court,  it  will  be  no  cause 
for  a  reversal  in  the  Court  of  Appeals.  Ibid. 
8.  The  principles  governing  the  Court  of  Appeals  in  revising  the  judgments  of  the 
inferior  Courts  in  overruling  motions  for  new  trials,  are  more  rigorous  than 
in  cases  where  a  new  trial  has  been  granted,  especially  where  a  new  trial  is 
necessary  for  the  attainment  of  justice.    Ford,  dfc,  vs  Qregory'9  hein,  182. 

4.  No  new  trial  should  be  granted,  though  the  finding  of  the  jury  may  be  against 

the  weight  of  the  evidence,  unless  it  be  flagrantly  so.     Moore  va  Foater,  256. 

5.  The  Court  may,  in  deciding  upon  the  propriety  of  granting  a  new  trial,  consider 

the  admissibility  and  effect  of  a  deed  read  in  evidence  to  the  jury,  though  not 
objected  to,  where  the  ground  relied  upon  is  that  the  verdict  is  against  law  and 
evidence.     Young  vs  Smith,  ^c.  297. 

6.  Where  there  was  a  joint  action  of  trespass  against  two  or  more,  and  part  are 

acquitted  and  part  convicted  of  the  trespass,  plaintiff  can  have  no  new  trial  as 
to  those  acquitted,  without  entering  a  nolle  prosequi  as  to  those  found  guilty, 
but  those  convicted  may  have  a  new  trial  without  uniting  wilJi  those  acquitted 
in  the  application.    Allen,  ^c.  vs  Feland,  307. 

7.  Though  the  verdict  of  the  jury  might  have  been  the  same,  if  improper  testimony 

had  not  been  admitted,  yet  where  such  testimony  may  have  influenced  the 
finding  of  the  jury,  a  new  trial  should  be  granted.    Daniel  vs  Nelacn,  317. 

8.  That  one  of  the  jurors  who  tried  the  case,  was  of  the  same  name  with  the  fore- 

man of  the  grand  jury,  who  found  the  indictment  for  a  misdemeanor,  is  not  an 
available  objection  to  the  verdict  when  mado  for  the  first  time  in  the  Court  of 
Appeals.     Dt-ake  vs  Commonwealthf  225. 

9.  That  evidence  was  improperly  admitted  which  might  have  been  excluded  if  ob- 

jected to,  is  no  ground  for  reversal  in  the  Court  of  Appeals.    Ibid. 

10.  Though  the  evidence  may  be  sufficient  to  sustain  the  finding  of  the  jury,  if  they 
had  not  been  erroneously  inslructedby  the  Court,  yet  if  the  Court  misinformed 
the  jury  of  the  law  upon  the  point  in  issue,  the  verdict  should  be  set  aside* 
Field  vs  Deatley,  6. 

11.  Where  the  minute  book  of  the  clerk  shows  that  a  plea  was  filed,  the  jury  swont 
to  try  the  issue,  and  a  trial  bad  as  though  such  plea,  (with  leave  to  give  spe- 
cial matter  in  evidence)  was  on  file,  no  objection  after  a  trial  upon  the  merits, 
should  avail  for  want  of  plea  for  a  new  trial:  (1  J.  /,  Marshall,  591|  pr.  dec 
225;  4  B.  Monroe,  200.)    Elliott  vs  Treadtcay,  24. 

KOTES  PROMISSORY. 
See  Surety. 

50TICE. 

1.  Information  whioh  puts  a  party  upon  inqniiy  ia  sufficient  notioe.  Suusll  19  Pa* 
trUf  4^  186. 

OFFICERS. 

1.  An  officer  having  process  cannot  jttsUfy  bis  acta  done  tmdet  eooh  piooesa  unleae 
iMietozn  it  with  an  endenementof  hie  acta  done  under  it,  not  ean  the  plaintitf' 
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OFFICERS—  Continuid. 

if  be  be  instmmenUl  in  preventing  iU  return  by  the  officer:  (1  Balk.  406; 
Watson  on  Sheriffa,  7  vol.  Law  Lib,  §3,)  unless  the  defendant  concoired — not 
80  with  thofte  who  acted  by  command  of  the  ofilcer.  Allen,  ^c,  vs  Feland, 
309. 

ONUS  PROBANDI. 
See  Mortgages, 

PARTIES. 

1.  In  a  suit  against  one  of  several  obligors  in  a  guardian's  bond,  it  is  no  objection 
that  another  of  the  obligors  is  the  next  friend  of  the  infant  plaintiff.     Common- 
wealth  for  Reynolds  vs  Kinnard,  249. 
See  Injunction  Bonds,  Purchaser  pendente  lite. 

PARTIES  IN  CHANCERY. 

I.  When  a  party  to  a  suit  is  a  bankrupt,  becoming  so  after  suit  brought,  the  as* 
signee,  on  whom  all  his  interests  devolve,  should  be  a  party;  and  it  should  ap- 
pear  in  the  case  that  the  assignee  is  cognizant  of  the  proceedings— a  supplement- 
al bill  setting  up  his  interests,  ^c,  is  an- appropiiate  proceeding,  to  bring 
him  before  the  Court.     Paxolings  vs  McOloshon,  301. 

PARTNERS. 

1.  The  admission  of  a  partner  after  the  dissolution  of  the  partnership,  is  not  com- 

petent to  prove  a  debt  against  the  firm:  (1  Marsh,  189;  6  J.  J.  Marsh,  604;  3 
B.  Mon.  266.)     Daniel  vs  Nelson,  318. 

2.  One  partner  cannot,  without  the  consent  of  the  co-partner,  appropriate  the  part- 

nership etlects  to  the  payment  of  his  individual  debts:  (16  John,  Sep,  34;  9  B. 
Mon,  196.)  Bourne  vs  Wooldridge,  494. 
8.  When  a  contract  of  partnership  is  superinduced  by  the  fraud  of  one  party,  the 
Chancellor  will  dissolve  it,  and  compel  the  party  guilty  of  the  fraud  to  indem- 
nify the  other,  saving  the  right  of  creditors  of  the  firm.  Hynes,  4^.  vs  Stewart  4* 
Owen,  432. 

PLEADING. 

1.  In  a  suit  against  a  Constable  and  sureties  upon  his  bond  for  failing  to  collect 
and  pay  over  money  upon  execution,  it  is  necessary  to  aver  that  the  liability 
occurred  during  the  time  when  the  sureties  were  bound,  i.  e.  the  two  years.  But 
an  averment  that  the  executions  were  placed  in  the  hands  of  the  Constable 
within  the  two  years  from  the  date  of  his  bond  and  collected  by  him  during 
continuance  in  o.^Ec«— Held  auflicient  Commonwealth  for  Coleman  vs  Hughta, 
162. 
See  Rent 

PERSONAL  ESTATE. 
See  Wills. 

PET.  AND  SUMMONS. 

1.  The  words  or  order  are  not  so  essential  in  a  promissory  note,  as  to  render  a  pe* 

tition  in  a  suit  defective,  where  they  were  omittted  in  the  attempt  to  insert  the 
substance  of  the  note.  It  was  assignable  without  the  words  **or  order,*'  Max. 
well  vs  Qoodrum,  286. 

2.  Nor  is  the  failure  to  insert  the  seal  in  the  petition  filed,  a  fatal  defect,  thoufh  ii 

be  afilxed  to  tlM  not^  it  is  equally  oblifatory  withoitt  it:  {SUU.  LaWt  843.> 
JMtf* 
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PLEADINGS  AT  LAW. 

1.  A  plea  that  the  note  sued  on  was  given  for  rent,  and  that  tiie  contract  of  renting 

had  been  rescinded  without  any  averment  that  the  note  was  by  the  contract  of 
icci>»sion  to  be  surrendercxl,  and  Ihat  defendrtnt  had  performed  his  part  of  the 
contract  of  rccission — lield  to  be  bad.     CJiilde^s  vs  Smilh,  236. 

2.  A  declaration  against  the  master  for  the  acts  of  his  servant,  should  not  charge 

the  act  to  have  been  wilfully,  but  negligently  done:  (1  EaeL  106;  3  Ibid  693; 
2  Chit.  Plead.  7 JO,  note,)     Bra$her  vs  Kennedy,  30. 

3.  Suit  upon  promises  against  an  executor  or  administrator  upon  promises  by  the 

testator  or  intestate,  and  a  third  person,  and  upon  promises  by  the  testator 
alone,  may  be  joined  in  Kentucky  since  the  statute  of  1797:  (1  Statute  Lav, 
318.)     Hoggins'  heirs  vs  Gilman'a  ex' or.  217;  Hamlet  \s' Bates*  ex' or.  437. 

4.  Where  the  declaration  is  defective,  a  demurrer  to  pleas  should  be  overruled, 

however  defective  they  may  be,  and  the  declaration  declared  defective.  Ma^ 
haUf  ^c.  vs  l^ydings,  dfc.  361. 

PRACTICE  IN  THE  COURT  OF  APPEALS. 

1.  A  paper  purporting  to  be  a  bill  of  exceptions,  certified  by  the  clerk,  but  not  no- 
ticed upon  the  record,  cannot  be  regarded  by  the  Court  of  Appeals  as  part  of 
the  record.    English  vs  Youngs  141. 

PRACTICE  IN  SUITS  AT  LAW. 

1.  When  a  demurrer  is  overruled,  the  party  may,  in  the  Circuit  Court,  withdraw  it 

and  plead  again,  which  implies  a  withdrawal  or  abandoment  of  it.  In  like 
manner,  if  it  be  overruled  by  the  Court  of  Appeals,  the  party  upon  the  return 
of  the  case  should  be  permitted  to  plead  over.  So  of  other  pleadiJigs.  (yNtfil 
and  wife  vs  Beall,  276. 

2.  That  an  action  against  an  administrator  is  in  the  debet  el  detinet^  is  a  technical 

objection  not  now  available:  (3  Mon.  224-6;  Ibid,  390.)  Brown's  adm'r  ▼• 
Brown,  247. 

3.  A  plaintiff  who  brings  a  joint  action  of  trespass  against  several  defendants  and 

obtains  judgment  against  part  only  of  such  defendants,  cannot  have  a  new 
trial  as  to  such  of  the  defendants  as  were  acquitted,  without  entering  9.  nolle 
prosequi  as  to  the  others.  But  the  defendants  who  are  fouDd  guilty  may  have 
a  new  trial  without  joining  those  in  the  application  who  were  acquitted.  Al" 
ten  vs  Feland,  307. 

4.  A  party  filing  exceptions  to  depositions  should  ask  a  decision  upon  the  eicep* 

tions,  if  that  course  be  not  pursued,  this  Court  will  piieaiuna  thfttithe  exotp- 
tions  were  waived.    Armstrong  vs  Mudd,  146. 
^.  Though  a  witness  be  assailed  successfully,  yet  if  there  be  other  sufficient  teali- 
mony  to  aoatain  the  decree  it  will  not  be  revevsed.    Ruaaell  vs  Petree,  ^ 
186-7. 

6.  It  is  the  duty  of  the  Court  to  see  that  the  finding  of  the  jury  be  pwt  in  proper 

form  to  carry  out  the  intent  of  theii  finding.  Craig  vs  Ibylor  und  wfe, 
66. 

7.  Filing  a  replication  after  a  demuner  to  plea  overruled,  is  a  waiver  of  any  objec- 

tion to  the  decision  of  the  Court  upon  the  demurrer:  (3  Marshall,  %%i»)  C^t" 
son  vt  Osbem,  166. 

Vol.  X.  88 
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PRACTICE  IN  SUITS  AT  LAW^ Continued, 

S,  It  is  error  in  the  Court  to  instruct  the  jury  upon  the  evidence  to  find  for  one 
party  where  there  is  conflicting  testimony,  though  there  may  be  evidence  con- 
ducive to  prove  a  state  of  fact  which  may  authorize  such  finding,  unless  such  in- 
structions be  predicated  upon  the  belief  of  the  fact  from  the  evidence  which 
would  justify  such  finding.     Carter*9  ex*or  vs  Otrter,  328. 

9.  An  obligor  may  be  sued  by  the  name  on  the  bond,  whether  it  be  the  full  name  or 

not;  and  if  the  defendant  be  declared  against  by  his  right  name,  though  it  va- 
ries from  the  process,  he  cannot  plead  in  abatement:  (I  Chit.  Plea.  486.)  A 
declaration  against  W.  G.  Hughes  and  Phi.  Berry,  (as  they  signed  the  bond,) 
process  against  W.  aliaa  Willis  G.  Hughes,  and  Phi.  alias  Philander  Berry: 
Held  to  be  neither  variance  nor  misnomer.  Commonwealoh  for  Coleman  va 
Hughes,  160. 

10.  No  judgment  should  be  rendered  upon  the  finding  of  an  issue  which  is  immate- 
rial.   Ibid,  166. 

See  Award,  1. 

PRACTICE  IN  CHANCERY. 

1.  There  can  be  no  decree  against  the  denial  of  the  answer  without  proof.    To  au- 

thorize a  decree  in  favor  of  vendor  against  a  purchaser  of  land  of  the  vendee 
foran  alleged  balance  of  the  price,  the  complainant  must  prove  that  the  notes 
set  up  were  given  for  the  land.     Crowning  4*  Co.  vs  Behn,  ^c  384. 

2.  When  nn  ni  swer  had  been  lodged  with  the  Cieik  in  proper  time,  and  that  fact 

known  to  complainant,  though  not  formally  noted  on  the  record,  but  treated  by 
the  Court  and  paities  as  part  of  the  lecQid,  this  Court  will  so  regard  iU  Car* 
tir  vs  Sttnnet  and  Eason,  253. 

PRESUMPTIONS. 

1.  Where  a  suit  was  brought  to  foreclose  a  mortgage,  and  vigilantly  prosecuted  un- 
til readv  for  decree  and  then  dismissed  for  want  of  prosecution  and  that  dispo- 
sition long  acquiesced  in— held  that  it  authorized  the  presumption  that  the 
mortgage  debt  was  paid  off.     Nelson* a  heirs  vs  Lee,  603, 

POSSESSION— SEIZIN. 

1.  A  patent  does  not  give  to  the  patentee  actual,  but  legal  seisin  only:  (2  Bibb,  412; 

4  Ibid,  67.)     Neely,  i^c.  vs  Butler,  ^c.  60. 

2.  Trespass  csnnot  be  maintained  upon  a  legal  seizin  alone— nor  the  writ  of  right— 

nor  forcible  entry  and  detainer.    Ibid. 

PRINCIPAL  AND  AGENT. 

1.  Though  there  be  a  written  contract  between  an  agent  and  another,  if  the  name 
of  the  principal  be  not  disclosed,  but  the  piincipsl  afterwards  reccgnire  the 
contract  as  made  for  him,  assumpsit  lies  against  the  principal,  and  the  writing 
is  proper  evidence  to  show  the  terms  of  the  contract.  Violelt  vs  Pcwell's 
adm'r.  349. 

PRO  RATA  DISTRIBUTIONS. 

See  Executors  and  AdminiHrators. 

PURCHASERS  PENDENTE  LITE. 

1.  A  purchaser  from  a  successful  party  in  a  suit  for  land  is  not  a  necessary  party 
to  a  bUl  of  review:  Dtbsll  va  Foxwwrthy$  heirs,  {,9  B.  Monroe,  22«>  and  ie 
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PURCHASERS  PENDENTE  LJTE-^Omdnutd, 

bound  by  any  decision  upon  such  bill,  or  upon  a  writ  of  error,  or  appeal. 
Clark* 9  heirs  vs  Farrow,  ^c.  449. 

REMAINDERS. 

1.  A  devise  over  upon  a  contingency  does  not  prevent  a  vesting  of  estate  in  tha 

mean  lime,  provided  the  words  used  be  sufficient  to  pass  an  estate  in  presenti: 
{Roper  on  Legacies,  403.)     Jackson's  adm'r  vs  SubJett,  472. 

2.  A  vested  remainder  gives  an  immediate  fixed  right  of  future  enjoyment    Ibid, 

3.  A  vested  remainder  in  slaves  accruing  to  a  feme  covert,  vests  in  the  husband,  and 

if  the  particular  estate  determine  during  his  life  he  may  sue,  and  if  he  survive 
the  wife  even  without  administering  upon  her  estate:  (6  Lit.  336;  7  Mon.  216.) 
Ibid,  473. 

REMOVAL  OF  SUITS. 

1.  The  12th  section  of  the  judiciary  act  of  1789  of  the  United  States,  does  not  au- 
thorize the  transfer  of  a  suit  in  the  Circuit  Court,  on  a  writ  of  error,  to  the 
County  Court,  for  probate  ofa  will  to  the  Federal  Court,  especially  where  a  part 
only  of  the  parties  on  one  side  are  non-residents.  Tibbatts,  ^c.  vs  Berry,  ^c 
490. 

RENT. 

1.  Assumpsit  may  be  maintained  for  rent  where  the  premises  have  been  enjoyed  at 

a  stipulated  price.     Bumham  vs  Best,  227. 

2.  Though  rent  be  an  incident  to  the  reversion,  it  may  be  separated  from  it— a 

grant  of  the  rent  may  be  made,  leaving  the  reversion  in  ihe  grantor — and  in 
such  case,  a  subsequent  grant  of  the  reversion  will  not  pass  the  rent  Childer$ 
vs  Smith,  237. 

5.  A  plea  averring  that  the  note  sued  on  was  given  for  rent,  and  that  the  contract 

of  renting  had  been  rescinded  without  any  averment  that  the  note  was  to  bo 
surrendered,  or  that  the  defendant  had  complied  with  his  part  of  the  terms  of 
recission,  held  invalid.     Ibid,  236. 

4.  Where  there  is  no  formal  lease,  but  an  express  promise  to  pay  a  stipulated  price 

for  the  use  of  land,  assumpsit  is  maintainable.     Bumham  vs  Btsi,  227. 

6.  When  the  term  has  been  enjoyed  and  the  rent  payable  in  money,  it  may  be  re- 

covered on  the  common  count  for  use  and  occupation,  though  there  was  a  spe- 
cial contract  And  where  one  of  five  heirs  enjoyed  land  under  a  contract  to 
pay  rent  to  the  co-heirs;  Held  that  they  could  maintain  a  joint  action  of  a»- 
aumpsit  for  four-fifths  of  the  entire  rent  Ibid,  228. 
6.  Since  the  act  of  1813,  {Sission  Acts,  64,)  after  a  tenant  enters  upon  the  premi- 
ses leased,  he  cannot  mortgage  his  property  so  as  to  defeat  the  landlord  of  his 
rent  for  one  year  before  issuing  a  distress  warrant  Though  the  right  to  rent  is 
generally  an  incident  to  the  reversion,  it  is  not  imiversally  so.  A  grant  of  the 
rent  may  be  made  separately,  in  which  case  a  subsequent  grant  of  the  rever- 
aion  does  not  pasa  the  rent.     Childers  vs  Smith,  237. 

REPLEVIN. 

1.  The  fact  that  an  officer  having  an  execution  against  a  mortgagor,  declares  his 
intention  to  sell  disregarding  his  mortgage,  doss  not  affect  the  right  to  the  pos- 
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REPLEXUs- Continued. 

eession  to  make  the  sale,  nor  tuthorize  the  mortgag^ee  to  maintain  replevia  to 
lake  the  pioperty  from  the  officer.     Squires,  ^c,  vs  Smith,  35. 

RECISSION. 

1.  It  is  not  presumed  that  an  ordinarily  prudent  man  would  make  a  large  invest- 

ment in  the  purchase  of  land  in  the  woods  near  to  a  large  river  (the  Missis- 
sippi) without  the  exercise  ol  reasonable  diligence  to  ascertain  its  liability  to 
overflow.  It  is  his  duty  to  do  so.  If  he  fails  to  do  so,  the  Chancellor  will  not 
relieve  him.     Wright  v.s  Todd's  heirs,  459. 

2.  A  delay  af  seven  or  eig)it  years  nftcr  taking  possession  of  and  enjoying  land 

purchased  before  bringing  suit  for  a  recission  of  the  contract,  is  a  strong  cir- 
cumstance against  the  claim  for  reci-sion  for  alleged  fraud  in  the  qualities  of 
the  land.     Ibid. 

3.  The  title  of  vendors  derived  by  purchase  under  a  decree  for  sale  of  infants'  e^^ 

tate  descended— sale  and  conveyance  by  a  coLimis-sioner,  approved  by  the 
Chancellor — price  received  by  the  infants  arriving  at  full  ago,  acquiesced  in 
for  near  twenty-five  years:  Iltid  that  the  vendee  was  bound  to  accept  such  ti- 
tle. Though  one  of  the  owners  of  the  land  soUl,  who  held  about  143d  part,  vras 
and  still  is  a  feme  covert.  For  her  part,  a  deduction  from  the  price  was  proper, 
and  recission  refused.     NeJson*s  heirs  vs  Le'^,  502. 

4.  The  general  power  of  the  Legislature  to  authorize  the  sale  of  infants'  real  estate, 

has  (if  ever  doubtful)  been  too  long  practiced  and  acquiesced  in  iu  Kentucky 
to  be  now  questioned.     Ibid,  606. 
See  Infants*  Real  Estate. 

RES  AD  JUDICATA. 

1.  A  deed  once  held  to  be  valid  by  the  Court  of  Appeals  cannot,  upon  a  return  of 
the  case  to  the  Court  of  Appeals,  be  again  adjudicated  upon,  though  distinct 
objections  be  urged  against  it.    Ford,  4^.  vs  Gregory* a  heirs,  183. 

REVERSION. 

1.  A  revresion  remaining  in  executors,  or  trustees  having  the  power  of  executors,  af- 

ter the  expiration  of  a  dower  interest,  is  liable  to  sale  under  execution  against 
the  executors.     Myers  vs  Daviess,  397. 

2.  That  the  trustees  have  the  power  of  appointment  after  the  expiration  of  the  dow- 

er estate,  conferred  on  them  by  the  will  of  the  testator,  will  not  prevent  their 
sale  if  the  power  has  not  been  exercised.    Ibid,  398. 

REVIVOR. 

1.  The  filing  a  bill  of  revivor  is  matter  of  right,  and  no  leave  of  the  Court  is  ne- 

cessary to  file  it.  Nor  is  it  necessary  to  notice  the  filing  on  the  record.  Crook's 
ex*  or  vs  Turpin,  ^c.  245. 

2.  It  is  matter  of  right  to  file  a  bill  of  revivor— no  leave  of  Court  is  necessary  to 

be  had.     Crook's  ex' or  vs  Turpin,  ^-c.  *245. 

3.  Qu^Is  it  necessary  to  notice  it  on  the  records.    Ibid, 

ROADS. 

1.  No  public  road  can  be  discontinued  by  the  County  Court  unless  a  majority  of 
all  the  members  of  the  County  Court  be  present,  and  a  majority  of  those  pres- 
ent concur:  (2  Stat,  Law,  1409.)     SlUott  ts  Treadway,  24. 
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ROADS—  Continued. 

2.  When  a  road  had  been  opened  and  recognized  by  the  public  and  county  author- 
ities for  twenty-five  or  thirty  years,  with  the  knowledge  of  the  owner  of  the 
land— Held  that  the  acquiescence  of  Ihe  owner  of  the  land  was  evidence  of  its 
dedication  to  public  Ufje  for  the  purpose  of  the  road,  and  it  was  no  trc&pass  to 
remove  obstiuclions  placed  there  by  the  owner  of  the  land.    Ibid,  26. 

SEALS. 

See  Mortgagee. 

set-off. 

1.  Where  a  horse  was  purchased  for  foreign  market,  which  horse  was  unsound,  but 

the  unsoundness  not  discovered  until  taken  off  to  maiket,  no  return  or  offer  to 
return  was  necessary  to  entitle  the  purchaser  to  set-off  for  the  amount  of  the 
loss  or  injury.     Carter  vs  Stennct   ^  Eason,  254. 

2.  That  the  obligor  obtained  indulgence  from  the  assignee  without  any  contract 

therefor,  is  not  a  waiver  of  any  right  to  set-off  existing  before  the  assignment. 
Berry  vs  StocIcwcU,  <5'C.  299. 

3.  Set-off  may  be  plead  against  the  party  beneficially  interested  in  the  suit.    Bourne 

vs  Wooldridge,  493. 

4.  A  note  was  given  to  one  of  a  firm  for  partner^ip  property,  and  passed  to  &  credi- 

tor of  the  firm  without  assignment.  Suit  by  the  payee  for  the  use  of  the  firm 
creditor— set-off  plead  of  notes  given  to  the  defendant  before  the  execution  of 
the  note  sued  on.  Replication  that  the  note  sued  on  was  given  for  partner- 
ehip  property  bought  by  defendant  and  the  note  given  by  defendant  through 
fraud  or  mistake  to  one  of  the  firm — Held  that  the  replication  was  a  valid  an- 
swer to  the  plea  on  demurrer,  and  should  have  been  allowed.    Ibid. 

SETTLEMENTS. 

1.  A  husband  not  indebted  may  make  a  settlement  upon  his  wife,  if  not  done  with 
the  intention  of  going  in  debt,  and  be  but  a  reasonable  proportion  of  his  estate^ 
Haskell  vs  Bakewell,  209. 

SHERIFFS. 

1.  A  Sheriff  sued  for  a  trespass  who  attempts  to  justify,  must  show  that  he  waa 

Sheriff.     Calvert,  ^c.  vs  Stone,  153. 

2.  Qu — Can  a  Sheriff,  in  Kentucky,  constitute  a  special  deputy  to  levy  a  fire 
facias?  If  so,  he  can  give  no  greater  power  than  he  himself  has.  He  cannot 
break  the  locks  of  an  outer  door  of  a  dwelling  house  to  levy  a  fi.  fa.    Ibid,  163. 

S.  Process  directed  to  the  Sheriff  may  be  executed  by  the  deputy  in  the  name  of 
the  principal,  in  whole  or  in  part.  The  principal  may  sell  land  after  the  dep- 
uty has  levied,  or  convey  where  the  deputy  has  sold.  The  office  of  Sheriff  is 
one.     Young  vs  Smitk,  4^.  296. 

SHERIFF'S  SALE  OF  LAND. 

1.  Though  a  Sheriff's  deed  for  land  sold  under  execution  docs  not  show  that 
in  all  respects  he  proceeded  according  to  the  28th  and  29th  sections  of  the  exe- 
cution law  in  conducting  the  sale,  {Slat.  Lav,  630,)  yet  if  the  contrary  does 
not  clearly  appear,  the  Sheriff's  deed  should  not  be  excluded  when  offered  to 
show  title.     Y^ng  vn  Smith,  4«.  394. 
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SHERIFF'S  SALE  OF  LA^V— Continued. 

2.  A  deed  made  in  the  name  of  the  principal  Sheriff  by  the  deputy  who  made  the 
levy  and  sale,  is  valid  to  paas  title.    The  office  of  Sherift  ia  one.    Ibid,  295. 
See  Land  1^1  es. 

SLANDER. 

1.  "She  put  poison  in  a  banel  of  drinking  water  to  poison  me" — „he  had  said  that 
she  had  put  poison  in  a  barrel  of  drinking  water  to  kill  him,  and  he  would  say 
it  again"— Held  actionable  words.    Mills  and  wife  vs  Wimp,  417. 

SLAVES. 

1.  The  owner  of  a  ferry  on  the  Ohio  is  not  liable  to  the  owner  of  a  slave  escaping 

by  the  ferry  without  his  knowledge  or  consent:  (8  Dana,  158;  IB.  Mon,  292.) 
Brasher  vs  Kennedy ^  28. 

2.  The  statute  of  Kentucky  giving  a  reward  to  the  taker  up  of  runaway  slaves,  ia 

not  unconstitutional;  and  the  taker  up  of  a  slave  in  Indiana,  who  brings  him  to 
Kentucky,  where  he  escapes  again,  may  legally  demand  him  of  a  second  la- 
ker up,  to  be  delivered  to  the  owner,  and  is  entitled  to  the  reward  upon  such 
delivery.     Elliott  vs  Olbson,  440. 
See  Ferries, 

SPECIFIC  PERFORMANCES. 

1.  The  Chancellor  has  a  discretion  in  decreeing  the  specific  performance  of  con- 

tracts, and  will  not  decree  a  hard  and  unconscious  bargain,  extorted  from  one 
of  feeble  mind  and  in  distressed  circumstances,  but  rescind  at  his  request 
Eiham  and  w'fe  vs  Lamar ,  45. 

2.  A  decree  for  a  specific  performance  of  a  contract  for  land,  cannot  be  decreed 

upon  the  bill  of  Uie  executor  or  administrator— the  heirs  must  unite.    Hag- 
gin's  heirs  vs  Gllman's  ex' or,  213. 
See  Infants'  Real  Estate, 

STATUTES. 

1.  In  the  construction  of  statutos,  the  intent  of  the  Legislature  should  be  sought,  in 
doing  which,  the  Court  should  have  respect  to  the  context,  subject  matter,  or 
causes  and  consequences  of  the  enactment,  and  not  be  confined  to  the  let- 
ter. ( 4  Litt.  377.)     Phillips  vs  Pope's  heirs,  172. 

STATUTES  CITED  OR  CONSTRUED  IN  THIS  VOLUME. 
1800,  Concerning  the  descent  of  Slaves,  page  2. 
1838,  Concerning  Sureties,  page  10  and  199. 
1838  and  1796,  Concerning  Limitation,  page  16,  16, 62,  and  313. 
1831  and  1818,  Concerning  Roads,  page  24. 
1831  and  1820,  Concerning  Ferries,  page  28. 
1843  and  1845,  Exempting  property  from  sale,  &c.  page  81. 
1819,  Authorising  separate  actions  against  heirs  or  devisees,  page  75. 
1838,  Concerning  fraudulent  sales,  &c.  page  86. 
1828,  Concerning  Replevy  Bonds,  page  90. 
1843,  Concerning  Rents,  page  96. 

1795,  Respecting  copies  of  writings  which  are  made  evidence,  page  116. 
1828,  Authorizing  the  sale  of  mortgaged  property,  page  119. 
1838  and  1841,  Conceraing  IndiotmeatB  aifiinst  free  peiaona,  pafe  136. 
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STATUTES  CITED  OR  CONSTRUED  IN  THIS  \OL\J  ME  ^Continued. 
1818,  Concerning  prosecutors,  page  126. 
1833,  Concerning  gaming,  page  142. 

1839,  Distribution  of  estates,  page  148. 

1796  and  1828,  The  qualification  of  Deputy  Sheriffs,  page  164. 
1828,  Sales  made  under  Execution,  page  294. 

1840,  Concerning  Limitations  expounded,  page  164. 

1810,  Concerning  Conveyances,  page  176. 

1840  and  1801,  Concerning  appeals  from  Justices,  page  196  and  292. 

1796,  Authorizing  actions  against  the  representatives  of  deceased  joint  obligors, 
page  217. 

1812,  Concerning  sealed  instruments,  page  286. 

1797,  Concerning  Guardians,  page  306. 
'*    Same  concerning  wills,  page  329. 

1831,  Concerning  County  Attornies,  page  305. 

1824,  Concerning  Champerty,  page  338. 

1796  and  1798  Injunction  Bonds,  page  353. 

1816,  Establishing  Covington,  page  887. 

1785,  1194,  and  1831,  Conveyancing,  page  406. 

1846,  For  protecting  the  rights  of  married  women,  page  411. 

1811,  Division  of  Lands,  page  420. 

1820,  1842,  and  1796,  Wills,  and  proof  of  Foreign  Wills,  6cc.  426. 
1838,  Fugiiive  Slaves,  page  438-9. 

SUBSTITUTION. 

1.  Heirs,  against  whom  a  judgment  was  recovered,  in  conjunction  with  tlie  adminis- 

trator, paid  off  the  judgment:— Held  that  they  might  rightfully  be  substituted 
to  the  right  which  the  creditor  had,  to  file  a  bill  against  the  administrator  for 
discovery  of  assets,  and  be  reimbursed  the  amount  paid  upon  the  judgment,  ia 
case  it  was  found  that  the  administrator  had  been  guilty  of  a  mal-administra- 
tion  of  the  assets.     Place,  cj-c.  vs  Ofdham'sadrrCr.  402. 

2.  But  in  such  case,  where  ihe  administrator  has  paid  a  bond  debt,  and  a  debt 

which  he  paid  as  surely  for  the  intestate— Held  that  the  administrator  should 
be  permitted  to  retain,  pro  rata,  for  the  amount  paid  on  the  bond,  anddue  to  him 
for  money  paid  as  surety  for  the  intestate,  paying  to  the  heirs  interest  on  the 
part  coming  to  them.     Ibid,  404. 

SURETIES. 

1.  May  proceed  in  chancery  to  be  reimbursed  money  paid  for  his  principal— «o  may 

the  assignee  of  the  surety,  if  the  surety  be  a  party.    Hite  vs  Campbell,  80. 

2.  The  statnto  of  limitations  cannot  be  relied  upon  by  a  surety  in  chancery,  alter 

a  iu(\Tmfnt  at  law  against  him.     Willis  vs  Caldwell,  199. 

3.  WhcK  ih.  pii  cipal  m  an  obligation  was  discharged  from  liability  on  the  ground 

of  hi.  iiii.ncv,  ihf  faiiure  !o>ueout  nnexeculiononthe  judgment  for  more  thao 
one  year,  i>  no  di-cliargc  of  Ihcburtty.     Short  vs  Bryant,  10. 

4.  A  surely  signed  a  note  and  placed  it  in  the  pos-jession  of  the  principal,  underbid 

promise  to  procure  another  particular  individual  to  sign  also  as  joint  surely. 
The  principal  passed  the  note  to  payee,  who  was  ignorant  of  the  promise  of  the 
principal  to  procure  the  additional  security— Held  that  the  surety  was  bound 
to  the  payee  or  his  assignee,  notwithstanding  the  fraud  of  the  principal  Smith 
▼a  Mob€rly,  ^  268. 


Digitized  by 


Google 


644  INDEX. 

SURETIES— Continued, 

5.  In  such  case  the  surety  makes  the  principal  his  agent  to  deliver  the  Dote»  and  if 

there  be  any  condition  unknown  to  the  payee,  he  will  not  be  alTccted  by  it 
Ibid,  '269. 

6.  The  law  relating  to  bilb  of  exchange  is  generally  applicable  to  promissory  notes, 

(2  J.  J.  Marsh.  4G0,)  and  the  negligent  drawer  should  buflcr  rather  than  the  in- 
nocent holdt-r.  A  note  signed  and  sent  out  in  blank  may  bind  the  person  so 
signing  for  the  amount  which  may  be  inserted  in  the  note,  though  it  be  in  vio- 
lation of  a  parol  condition.     Ibid^  270. 

7.  A  surety  executing  a  note,  which  is  by  law  assignable,  cannot  limit  its  use  to 

the  payee,  or  re-strain  him  from  assigning  it:  (6  Wendell,  66.)     Ibid,  271. 
See  Limitation^  1. 

TENANT  FOR  LIFE. 

J.  A  tenant  for  life  is  entitled,  unless  there  be  some  restriction  to  the  contrary, 
to  the  profits  of  the  estate  for  the  term.  That  he,  whilst  a  minor,  was  by  the 
will  restricted  in  the  extent  of  the  expenditure  of  the  profits,  does  not  curtail 
his  right  to  that  unexpended  on  arriving  at  full  age.  Young  and  wife  vs  Miles' 
ex'oTs,  2S9. 

2.  Though  a  life  estote  be  vested  in  trustees,  the  cestui  que  trust  is,  in  equity,  the 
owner  and  entitled  to  the  possession  of  such  property  as  will  give  profit  from 
its  use,  unless  such  possession  interfere  with  the  design  of  the  trust.    Ibid,  289. 

TENDER. 

1.  When  a  horse  was  purchased  to  be  taken  to  foreign  market  and  sold,  and  was 
so  taken  and  sold,  the  purchaser  did  not  lose  his  right  in  a  court  of  equity  to 
a  set-off  against  the  price,  to  the  extent  of  any  injury  from  the  unsoundness  of 
the  horse,  in  consequence  of  a  failure  to  return  the  horse,  the  purchaser  beini^ 
insolvent.     Carter  vs  Stennet  4*  Eason,  254. 

TRESPASS. 

1.  Cannot  be  maintained  upon  a  merely  legal  seizin,  but  there  must  be  an  actual 

possession.     iVcc/y,  ^c  vs  Butler,  ^c.  50. 

2.  It  is  not  a  trespass  for  a  party  who  has  a  writ  of  replevin  in  the  hands  of  an  offi- 

cer in  his  behalf,  to  enter  with  the  officer  to  regain  the  possession  of  property, 
especially  where  not  forbidden  and  the  entry  was  peacable.  Allen,  4'C>  ^^ 
^eland,  308. 

3.  A  plaintiff  in  replevin  is  not  liable  as  a  trespasser  who  receives  the  property 

frcm  the  Sheriff,  though  the  Sheriff  may  fail  to  return  the  writ,  and  the  suit  be 
dismissed  after  the  property  is  received  from  the  Sheriff,  unless  he  assented  to 
or  advised  the  act  of  the  Sheriff  in  failing  to  make  the  proper  return  of  the 
process.     Allen,  ^c,  vs  Feland,  310. 

4.  To  render  a  party  liable  as  a  trespasser  who  was  not  present  when  it  was  com- 

mitted, he  must  knowingly  and  intentionaUy  have  encouraged  it  in  a  way  cal- 
culated  to  cause  it  to  be  done.  Byrd  vs  Lynn,  423. 
6,  A  sued  in  trespass  for  the  use  of  B — the  Court  cannot  on  demuner  say  that  there 
is  any  thing  upon  the  face  of  the  declaration  showing  that  A  may  not  maintain 
the  suit— the  fact  of  the  suit  being  for  the  benefit  of  another,  if  plead  and 
proved,  would  not  defeat  the  action.    Blankenspbip  vs  Cresaillas,  436. 

TROVER. 

See  Widotoe. 
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TRUSTS  \JSIV  TRUSTEES. 

I.  No  tniftt  renlta  in  favor  of  t  imatoi  who  eoai^ju  hk  proiMilf  ftaudttlontly  to 
«voicl  the  payment  of  hia  debts.    Tho  Chancellor  will  not  interfero  in  auoh  ca* 
60,  bat  leare  tho  patties  where  tbey  have  placed  themaeWea.    Fvrd'^  Bx'ar, 
ifC,  Ts  LemU,  127. 
^  The  Chancellor  has  the  power,  and  will  control  a  tmatee  in  the  eierciae  of  his 
trust  diitiea,  and  see  that  the  purpoaea  of  the  tniat  ate  eanried  into  effect.   £^* 
ry  T8  Hamilton,  135. 
8.  Triiata  are  peculiarly  eo^icatle  before  the  Chancellor— ^oo  where  widow  of  tho 
testator  was  created  trustee  for  a  particular  purpose,  during  which  ahe  waa  to 
control  certain  property  of  the  testator,  and  then  surrender  it  to  be  divided 
amongst  the  heiia— Held  that  it  waa  with  the  Chancellor  to  decide  whether  tho 
tra^t  had  been  performed,  and  the  propeity  delivered  up — not  a  Court  of  law. 
O'Neal  and  wife  vs  Beatt,  274-5. 
i.  Though  a  life  estate  be  vested  in  trustees,  the  cestui  que  tnut  is  the  owner  In  ' 
equity,  and  entitled  to  the  possession  of  such  property  as  will  give  profit  ftom 
its  use.  unless  such  possession  interfere  with  the  design  of  the  trust     You^g 
and  wife  vs  Mitet*  ex' ore.  2S9. 
:5.  Where  the  use  or  profits  of  money  ancf  stdch  is  devised  in  trust  to  be  under  tho 
control  of  trustees,  they  have  the  right  to  the  possession  thereof,  paying  tho 
profits  to  the  cealui  que  trusL    Ibid,  290. 
'6.  A  father  may  convey  property  to  his  son-in-law,  to  be  held  in  trust  for  tho  beno- 
fit  of  his  daughter,  the  wife  of  the  trustee,  upon  such  terms  as  he  may  ohooao. 
That  it  is  to  be  paid  to  her  in  case  of  separation  or  divorce,  does  not  tender  it 
an  invalid  conveyance.     Waring* a  ex' or.  vs  Waring,  332. 
1,  In  such  case,  when  the  husband  diea»  the  right  of  the  widow,  the  caKui  ft« 

trust  is  complete.    Ibid,  333. 
'8.  Where  a  testator  appoints  persona  to  ^ecute  hia  will,  though  he  atyle  them  tm^ 
tees,  if  tho  powers  conferred  be  such  aa  an  executor  usually  poeseaaea,  it 
amounts  to  a  constractive  appointment  of  than  aa  exeonton:  {Williame  m 
Executors,  123,)    MyerB  vs  iXzetasa,  ^&, 
^.  A  trustee  who  acta  in  good  faith,  and  with  due  diligence,  fa  not  in  general  per- 
aonally  responsible ;  though  if  a  duty  be  imposed,  and  he  violate  that  duty,  ho 
la  responsible,  if  loss  ensne.     Croea  v»  Petree,^  418. 
~10.  A  trustee  to  whom  a  note  waa  assigned  in  trust,  failed  to  sue  to  the  fint  Couit 
after  the  note  fell  due,  whereby  the  assignor  waa  releaaod  and  the  dobt  loot:' 
Held  that  he  was  personally  reaponsible  to  the  cestui  que  fntaf.    Ibid. 
IL  That  the  note  was  given  to  one  aa  executor,  and  assigned  to  pay  the  debt  of  tho 

exeoutor,  will  not  excuse  the  want  of  diligence.    Ibid,  414. 
18.  A  trustee  wh6  faila  to  avail  himaelf  of  all  the  aeeuritiea  which  he  haa  in  hbpew- 
er,  to  aeeure  a  debt  in  hia  hands  to  collect,  may  be  held  petabnally  Teapottalble 
for  the  debt    Ibid,  il^. 
18.  A  trustee  to  whom  a  note  waa  aaaigned  in  trust,  heTd  responsible  for  not  bring- 
ing auitto  the  first  Court,  whereby  recootfee  u);)on  the  assignor  was  loat    Ibid^ 
413. 
See  Collateral  Security. 

USURY. 

1.  If  a  note  bo  piopawd  for  tho  porpoee  of  bonowing  money  and  thai  ftet  bo 
known  to  the  lender  of  the  money,  or  under  anoh  oircuawtanoea  ae  to  Joatiy 
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Uie  oonolumoD  that  the  lender  of  the  money  knew  that  the  maker  of  the  note 
acted  in  the  matter  with  a  view  to  enable  payee  to  raiae  money  upon  the  note 
by  disposing  of  it  at  a  discount  greater  than  the  legal  interest  for  the  time  it  has 
to  run,  the  transaction  should  be  regarded  aa  usurious,  and  an  attempt  to  evado 
the  statute.  Richardson  v^  Scobie,  12, 
3.  Where  a  debtor  has  paid  usury  hia  creditor  cannot  recover  it  without  his  consent , 
but  they  may  purge  all  usury  from  unpaid  debts  where  the  funds  are  insuffxiei.t 
to  pay  the  debts,  though  the  usury  be  secured  by  mortgage.  L§§,  ^c.  vs  F«/- 
loues,  4^.  117. 

VALUATIONS. 

1.  It  id  not  nccessaiy  to  value  lands  sold  under  decrees  in  chancery  as  in  cases  of 
sales  unicr  execution:  (1  Dana,  186.)     HaggirCi  htirs  vs  Gilman'i  ex* or,  214. 

VARIANCE. 

See  Practice. 

VENDOR  AND  VENDEE. 

1.  A  vendor  wilhott  title,  afterwards  acquiring  title,  it  will  enarj  to  the  benefit  of 
his  vendee;  but  the  heir  of  such  vendor,  acquiring  title,  cannot  be  compelled 
to  surrender  it  to  the  vendee  of  the  ancestor,  nor  to  answer  in  damages  for 
failing  to  convey  unless  he  received  assets  from  the  ancestor.  Upahaw  vs  Mc- 
Bride,  6,c.  .03. 

WIDOWS. 

1.  The^statutc  of  1843,  {Session  Acts,  17,)  reserves  to  the  widow  and  children  of  a 

person  dying  v  tior  icithovt  will,thc  same  property  which  is  exempted  from  sale 
under  execution.     Graves  vs  Graves,  31. 

2.  The  act  of  1845  does  not  repeal  the  act  of  1843  reserving  to  widows  of  persons 

dying  with  or  without  will,  ihe  same  property  which  by  that  actis  reserved  and 
exempted  fiom  sale  under  execution.  Ibid,  32.  Whether  the  provisions  of  a 
will  unrenounced  might  not  preclude  the  widow  from  the  benefit  of  the  provis- 
ions of  the  statute,  not  decided.     Ibid,  33. 

3.  Trover  may  be  maintained  by  the  widow  for  the  exempted  property  against  the 

executor  who  sells  it  without  any  dcjnands.     Ibid,  S3. 

WILLS. 

1.  As  to  personal  property  and  slaves,  a  will  is  to  be  construed  as  speaking  from- 

the  deatli  of  the  testator;  but  as  lo  real  estate  from  the  date  of  the  will— 
the  statute  of  1800  (2  Stat.  Law,  1546,)  docs  not  change  this  rule  of  constrtic- 
tion  in  respect  to  slaves:  (7  J.  J.  Marsh.  58.)     Marshall's  heirs  vs  Porter,  2. 

2.  Ajdevise  of  all  the  testator's  lands,  is  to  be  construed  as  embracing  only  such 

lands  as  the  testator  owned  at  the  publication  of  his  will,  unless  a  different  in* 
lention  be  clearly  expressed  or  necessarily  implied.     Ibid,  3. 

3.  "Iflend  the  use  of  negroes  K.  and  G.  to  my  daughter  C.  during  r.er  natural  life, 

and  at  her  death  to  be  equally  divided  between  the  heirs  lawfully  begotten  of 
her  body,  and  for  the  want  of  such  heirs  to  fall  to  my  daughter  F.*'— Held  that 
upon  the  death  of  the  daughter  C.  the  slaves  K.  and  G.  belonged  to  her  chil- 
dren.    Pre^cott  vs  PrescoiVs  heirs,  67. 

4.  A  will  to  pass  lamls,  must  be  attested  by  two  witnesses.    Argu.    Bsrrf  vs  Hem- 

Hum,  136. 
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6.  A  witness  to  a  will  in  which  it  was  profided  that  the  administrator  of  tbe  fath#t 
of  the  tCi>iairix,  should  be  exonerated  from  any  has  as  administrator,  not  how* 
ever  exonerating  liim  from  any  legal  liability— Held  that  the  surety  of  the  ad- 
ministrator in  his  bond,  as  such,  was  not  by  such  provision  in  the  will  render* 
ed  incompetent  to  prove  the  will.     Ibid,  137. 

6.  The  tt  rra  "heirs  of  the  body,"  when  used  in  wills,  is  very  generally  understood 

to  be  us3d  as  words  of  pui chase,  and  to  convey  an  interest  to  children,  and  not 
used  as  words  ot  limitaiioa.  Tae  same  words  are  so  taken  when  it  clearly  ap- 
pears to  be  the  inlenUon  {o  give  a  present  interest  to  children.  Such  was  the 
construciion  given  to  such  words  by  the  English  Courts,  especially  when  used 
with  relerence  to  a  chattel.    JarviSf  Trabue  ^  Curd  vs  Quiglyj  iUG. 

7.  The  intention  oftlie  grantor  is  to  have  its  weight  in  the  construction  of  deeds.  IJid, 

107, 

8.  In  the  construction  of  wills  the  intention  of  the  testator  must  govern  unless  it 

be  against  law.  If  there  be  repugnant  clauses,  the  latter  must  prevail.  Words 
or  even  clauses  may  be  transposed  where  such  transposition  is  necessary  to 
make  sense  of  the  provisions  of  the  will.  Every  clause  should  be  so  construed 
as  to  give  eHect  thereto  if  practicable  without  contradiction.  Hunt  vs  John- 
son, 4-c.  344. 

9.  A  case  of  a  transposition  of  a  clause.    Ibidf  346. 

10.  A  testator  may,  as  between  the  devisee  and  heir  at  law,  charge  the  personal  es- 
tate with  and  exonerate  the  real  estate  for  the  payment  of  debts.  Formerly  il' 
was  held  necessary  that  such  intention  should  be  expressly  deolared— latterly 
it  has  been  held,that  though  there  be  not  express  words  of  exoneration,  yet  if  tiia 
intention  appear  plainly  upon  the  whole  will  that  intention  should  be  carried 
into  etfect;  U  \^ViiUam$oti  Eie:utora,  1047-54;  Ram.  on  AsictSf  chap.  3,  sec  6; 
chap,  6,  aec.  2,  8  vol.  Law  Lib.)     Marsli'^  heiea  vs  Marsh's  devisees,  •iGO-Ol. 

11.  The  fact  that  a  will  makes  no  disposit.on  of  the  personal  estate,  is  a  strong  oir- 
cum-itance  against  the  inference  tnat  it  was  the  intention  of  the  testator  to  ex* 
onerate  it  from  the  payment  of  debts,  though  it  may  not  be  conclusive.  H4d, 
363. 

12.  So  the  withdrawal  of  the  greater  part  of  the  real  estate  from  the  payment  of 
debts  and  legacies,  is  a  circumstances  against  the  conclu^ioa  tJiiat  the  reai  es- 
tate is  to  be  charged  with  debts  and  legacies.    Ibid,  364. 

13.  Tbe  amount  of  debts  against  a  testator,  and  other  facts,  may  be  considered  in 
determining  the  intention  of  the  testator  in  regard  to  exonerating  the  personal 
and  charging  the  real  estate  with  the  payment  of  debts  and  legacies.    Ibid,  365. 

14.  Wills  made  in  other  States  and  there  duly  proved  and  recorded  in  Kentucky* 
will  pass  lands  in  Kentucky;  but  if  such  will  be  proved  by  one  witness,  whoso 
testimony  is  given  in  the  record,  and  who  says  nothingabout  the  presence  of  tba 
other  witn&ss  whose  name  appears  to  the  will,  or  of  his  attestation  in  his  pret* 
encd— Held  that  such  proof  was  insufficient  to  pass  land  in  Kentucky.  Cornsl* 
ison  vs  BroMuing,  427-8. 

16.  Proof  of  a  will  before  a  competent  tribunal  is  binding  upon  all  the  world  whilst 
it  remains  in  force,  subject  only  to  reversal  upon  appeal,  writ  of  error,  or  bill  in 
chancery,  under  the  statute  of  1797.     Tibbatts,  ^c.  vs  Berry,  ^c  474. 

16.  A  writ  of  error  may  be  prosecuted  from  the  Circuit  to  the  Connty  Court  by  any 
person  interested  in  the  provisions  of  tbe  will,  which  brings  up  the  whole  ques- 
tion of  vnll  or  no  will,  and  no  second  writ  of  error  lies  by  anotKsr  on  the  same 
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WaUr^OpuMfHNii, 

•a4e. '  If  a  rigbt  be  allcfed  to  laa  out  the  writ,  the  Coait  will  look  into  the  right 
It  la  pioper  for  the  Coart  to  aee  that  all  partiea  in  intereat  ahoold  be  before  the 
Ckmrt    md,4Tr, 
See  Emancipation. 

WITNESS. 

1.  A  surety  of  an  adminiatrator  in  his  bond,  heTd  not  to  be  rendered  incompetent  to 
prove  the  will,  because  the  will  provided  that  the  iidrriini«%f  rator  was  to  he  pro* 
tected  from  loss  bv,  or  on  account  of  the  manner  in  which  he  had  managed  the 
estate  of  the  falhcr  of  the  testatrix.     Berry  vs  Hamilton,  137. 

%  A  remote  contingent  interest  in  the  provisions  of  a  will,  will  not  disqualify  a 
witness  from  proving  the  wilL  Proof  of  disqualification  rests  on  the  objectoz. 
Ibid.  138. 

3.  The  depoeitiou  of  a  witness  taken  while  he  is  competent,  may  be  read;  though 

beia  competent  at  the  trial  and  has  become  interested  by  the  death  of  one  of  the 
parties  to  the  suit     Smifhpetera  vs  Griffln^a  admW,  ?59. 

4.  iWbere  two  creditors  attached  property  of  a  debtor,  the  complainant  In  the  ae- 

eond,  is  a  competent  witness  for  the  first.    Bsall  vs  Barclay,  ^c.  S63: 
&  The  atatomenta  of  a  vendor  a/tcx  he  has  parted  with  his  title,  are  not  evCdenoe 
agunat  hia  vendee.    Ibid. 

W09B& 

SeeSZmEar.. 

WHIT  OF  ERROR. 

1.  May  be  prosecuted  in  eaaea  of  the  Commonwealth  where  thete  is  a  eeninefien» 
the  punishment  being  fineer  fine  and  imprisonment  Haydnn  vs  Cornmonutalth^ 

%  ;Wh^e  there  appean  a  defect  of  parties  upon  the  face  of  the  record,  the  Ceert 
may  ipiash  or  dismiss  unless  it  be  amendeiY.     TiVhattn,  ^c  vs  Bcny,  4c>  479. 

ii  The  statute  of  1S42,  allowing  write  of  error  from  theCoanty  to  tlie  Circuit  Court, 
givca  the  writ  to  any  person  interested  in  the  question  of  probate,  but  does  not 
define  the  l«rf«rM«.    Ibid.  ■ 

is  -Tnieleea  eppointd  by  the  will  to  exeente  important  truata,  have  each  inigreet  a» 
will  authorise  them  to  proseoute  a  writ  of  error  to  a  judgment  i^ecting  th» 
wUl.    IbUL    6o  iMtve  ienaata  in  raaaiiider.    Ibid,  486-7^8*ft. 

WRIT  OF  RIQBT. 

1,  Caimot  be  mafaitained  upon  a  mere  Ug»l  aeixen.    Nee7y,  ^  va  Butler,  ifre.  60l 
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